Florida Senate - 2001 CS for SB 2234

By the Committee on Banking and | nsurance; and Senator Garcia

311-1783-01

1 Abill to be entitled

2 An act relating to insurance; anending s.

3 627.351, F.S.; renami ng the Residential

4 Property and Casualty Joint Underwiting

5 Association as the Citizens Property |nsurance
6 Corporation to provide residential and

7 commercial property insurance; requiring

8 insurers witing property insurance to be

9 assessed by the corporation; providing for

10 di viding the revenues, assets, liabilities,

11 | osses, and expenses of the corporation into
12 three accounts; providing for enmergency

13 assessnents for policyhol ders of assessabl e

14 i nsurers; providing a plan of operation

15 providing for a board of governors; providing
16 that the corporation is not required to obtain
17 a certificate of authority fromthe Depart nment
18 of Insurance; providing that the corporation is
19 not required to be a nenber of the Florida
20 | nsurance Quaranty Association; requiring the
21 corporation to pay assessnents pl edged by the
22 association to secure bonds to pay covered
23 clains arising frominsurer insolvencies caused
24 by hurricane |osses; providing for transfer of
25 policies of the association and the Florida
26 W ndst orm Underwriting Association to the
27 corporation; providing for a transfer of assets
28 and liabilities; requiring the associations to
29 take actions necessary to further such
30 transfers; providing that such transfers do not
31 af fect the coverage of "covered policies"
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1 providing for the redesignation of certain

2 coverage as the high-risk account of the

3 corporation; providing that such account be

4 treated as if it were a separate insurer for

5 certain purposes; providing that the persona

6 lines and commercial |ines accounts be treated
7 as a single insurer for certain purposes;

8 providing that the departnent may postpone the
9 Cctober 1, 2001, effective date of transfer

10 under the act; providing legislative intent not
11 tointerfere with the rights of creditors, to
12 preserve the obligations of the association

13 and to assure that outstandi ng financing

14 agreenents pass unchanged to the corporation
15 anending s. 631.55, F.S.; creating a nedica

16 mal practice account within the Florida

17 | nsurance Quaranty Association; anending s

18 627.351, F.S.; elinnating the provisions

19 making a risk no longer eligible for coverage
20 in the Florida Wndstorm Underwiting

21 Association if an offer of coverage is nmade by
22 an authorized insurer; providing an effective
23 dat e.

24

25| Be It Enacted by the Legislature of the State of Florida:
26

27 Section 1. Subsection (6) of section 627.351, Florida
28 | Statutes, is anended to read:

29 627.351 |Insurance risk apportionnent plans.--
30 (6) ClTIZENS RESHBENTHAE PROPERTY | NSURANCE
31 | CORPORATI ON ANB—CASUALTY—J-O-NT—UNDERWRHHNG-ASSOCHATHON. - -

2
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(a)l1. The Legislature finds that actual and threatened

catastrophic losses to property in this state fromhurricanes

have caused insurers to be unwilling or unable to provide

property insurance coverage to the extent sought and needed.

It isin the public interest and a public purpose to assist in

assuring that property in the state is insured so as to

facilitate the renediation, reconstruction, and repl acenent of

damaged or destroyed property in order to reduce or avoid the

negative effects otherwise resulting to the public health,

safety, and welfare; to the econony of the state; and to the

revenues of the state and | ocal governnents needed to provide

for the public welfare. It is necessary, therefore, to

provide, and to facilitate the provision of, property

i nsurance to applicants who are in good faith entitled to

procure insurance through the voluntary market but are unable

to do so. The Legislature intends by this subsection that such

i nsurance be provided and continued, as | ong as necessary,

through an entity organi zed to achi eve efficiencies and

econom es, all toward the achi evenent of the foregoing public

pur poses.
2. The Residential Property and Casualty Joint

Underwriting Association originally created by this statute
shall be known, as of COctober 1, 2001, as the Citizens
Property I nsurance Corporation. The Corporation shall provide

i nsurance and coi nsurance for residential and commerci al

g I . I . I . L
: ot . b . F
property—antd—castatty—insurance—coverihg—t+estdentat property;

for applicants who are in good faith entitled, but are unable,

to procure insurance through the voluntary market. The
cor porati on assectatt+oenr shall operate pursuant to a plan of
3
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1| operation approved by order of the departnent. The plan is

2 | subject to continuous review by the departnent. The depart nent
3| my, by order, withdraw approval of all or part of a plan if

4 | the departnent determ nes that conditions have changed since
5| approval was granted and that the purposes of the plan require
6 | changes in the plan. For the purposes of this subsection

7 | residential coverage includes both personal |ines residential
8 | coverage, which consists of the type of coverage provi ded by
9 | honeowner's, nobile hone owner's, dwelling, tenant's,

10 | condomi niumunit owner's, and sinilar policies, and conmerci al
11| lines residential coverage, which consists of the type of

12 | coverage provi ded by condom ni um associ ati on, apart ment

13| building, and simlar policies.

14 (b)1. Al insurers authorized to wite one or nore

15| subject lines of business in this state and insurers witing
16 | one or nore subject lines of business pursuant to part VIII of
17 | chapter 626 are subject to assessnent by the corporation, and,
18 | for the purposes of this subsection, shall be referred to

19 | collectively as "assessabl e i nsurers" —other—than—underwitng
20 | asseciations—or—other—entities—createdunder—this—seection-
21 | must—partietpate—itn—and—bererbers—of—theResidential—Property
22 | angd—Casvat-ty—Jornt—bnderwiting—Assectat+on. An aut hori zed
23 | insurer's assessnent liability Arerber—s—partietpation shal
24 | begin on the first day of the cal endar year follow ng the year
251 in which the insurer renber was issued a certificate of
26 | authority to transact insurance for subject lines of business
271 in this state and shall ternmnate 1 year after the end of the
28 | first cal endar year during which the insurer wmenrber no | onger
29 | holds a certificate of authority to transact insurance for
30 | subject Iines of business in this state. For insurers
31| transacting insurance for subject lines of business in this

4
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state pursuant to part VIII of chapter 626, the insurer's

assessnent liability shall begin on the first day of the

cal endar year following the year in which the insurer began

transacting i nsurance for subject lines of business in this

state and shall termnate 1 year after the corporation no

| onger has any liabilities in this state for the subject lines

of busi ness.

2.a. Al revenues, assets, liabilities, |osses, and
expenses of the corporati on asseciat+on shall be divided into
three two separate accounts;as foll ows:

(1) A personal |lines account for personal residential

policies issued by the corporation or issued by the

Resi dential Property and Casualty Joint Underwiting

Associ ation and renewed by the corporation on risks that are

not located in areas eligible for coverage in the Florida

W ndst orm Underwriting Associ ation as those areas were defined

on January 1, 2001

(1) A conmercial lines account for conmerci al

residential policies issued by the corporation or issued by

the Residential Property and Casualty Joint Underwriting

Associ ation and renewed by the corporation on risks that are

not located in areas eligible for coverage in the Florida

W ndst orm Underwriting Associ ation as those areas were defined

on January 1, 2001; and

(1'1'1) A high-risk account for personal residential

policies and commercial residential and commerci al

nonresi dential property policies issued by the corporation or

transferred to the corporation on risks that are located in

areas eligible for coverage in the Florida W ndstorm

Underwriting Association as those areas were defined on

5
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January 1, 2001. The high-risk account shall al so include

coi nsurance of eligible risks under subparagraph (c)2.

b. The three separate accounts shall be maintained as

|l ong as financing obligations entered into by the Florida

W ndst orm Underwriting Associ ation or Residential Property and

Casualty Joint Underwriting Association are outstanding, in

accordance with the terns of the correspondi ng fi nanci ng

docunents. At such tinme as such financing obligations are no

| onger outstanding, in accordance with the terns of the

correspondi ng financi ng docunents, the corporation nmay use a

singl e account for all revenues, assets, liabilities, |osses,

and expenses of the corporation. ene—of—which—+s—for—personal
¥ d ol e I e f
a1 o ol .

c. Revenues, assets, liabilities, |osses, and expenses

not attributable to particular accounts eoverages shall be

prorated anbng between the accounts.
d. The Legislature finds that the revenues of the

corporation are revenues that are necessary to neet t he

requirenents set forth in docunents authorizing the issuance

of bonds under this subsection. No part of the incone of the

corporation nmay inure to the benefit of any private person

3. Wth respect to a deficit in an account:

a. Wien the deficit incurred in a particul ar cal endar
year is not greater than 10 percent of the aggregate statew de
direct witten prenmiumfor the subject |ines of business for
the prior calendar year for all assessabl e refber insurers,
the entire deficit shall be recovered through assessnents of
assessabl e merber i nsurers under paragraph (g).

b. Wen the deficit incurred in a particular cal endar
year exceeds 10 percent of the aggregate statew de direct

6
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written prem umfor the subject |ines of business for the
prior calendar year for all assessable wenber insurers, the
cor porati on assoctat+oenr shall |evy an assessment on assessabl e
werber insurers in an anount equal to the greater of 10
percent of the deficit or 10 percent of the aggregate
statewi de direct witten premumfor the subject |ines of

busi ness for the prior cal endar year for all assessabl e renber
insurers. Any remaining deficit shall be recovered through
ener gency assessnents under sub-subparagraph d.

c. Each assessabl e menber insurer's share of the total
assessnent under sub-subparagraph a. or sub-subparagraph b
shall be in the proportion that the assessabl e renber
insurer's direct witten premiumfor the subject |ines of
busi ness for the year preceding the assessnent bears to the
aggregate statewide direct witten premumfor the subject
I ines of business for that year for all assessabl e menber
insurers. |If the assessable insurer is an authorized insurer

t he assessnent |evied by the corporation on the insurer

pursuant to sub-subparagraphs a. and b. shall be paid as

required by the corporation's plan of operation and paragraph

(g). If the assessable insurer is an insurer witing one or

nore subject lines of business pursuant to part VIII of

chapter 626, the assessnent |evied by the corporation on the

i nsurer pursuant to sub-subparagraphs a. and b. shall be

collected by the surplus lines agent at the tine the surplus

lines agent collects the surplus lines tax required by s.

626. 9320 in accordance with procedures devel oped by the

corporation and the Florida Surplus Lines Ofice and set forth

in their respective plans of operation

d. Upon a deternination by the board of governors that
a deficit in an account exceeds the ampunt that will be
7
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recovered through regul ar assessnents on assessabl e renber

i nsurers under sub-subparagraph a. or sub-subparagraph b., the
board shall |evy, after verification by the departnent,

ener gency assessnents to be coll ected by assessabl e renber

i nsurers and the corporation by—dhderwiting—associations
I I o . hied . o . F

bustness upon i ssuance or renewal of policies for subject

I i nes of business, excluding National Flood |Insurance
policies, in the year or years follow ng | evy of the regul ar
assessnents. The anobunt of the energency assessnent coll ected
in a particular year shall be a uniform percentage of that
year's direct witten premumfor subject |ines of business
for all assessabl e menber insurers and all accounts of the

cor por ati on wnderwrtng—associations, excluding Nationa

Fl ood I nsurance Program policy premunms, as annually

determ ned by the board and verified by the departnent. The
departnent shall verify the arithnetic cal culations involved
in the board's determination within 30 days after receipt of
the informati on on which the determ nati on was based.

Not wi t hst andi ng any ot her provision of law, the corporation
and each assessabl e renber i nsurer that anrd—each—underwiting
assoctation—created—under—this——section—whiech wites subject

| ines of business shall collect energency assessnents fromits

policyhol ders wi thout such obligation being affected by any
credit, limtation, exenption, or defernent. The energency
assessnents so collected shall be transferred directly to the
cor porati on assectatt+oett on a periodic basis as deternined by
t he corporation asseetration. The aggregate anpunt of energency
assessnents | evied under this sub-subparagraph in any cal endar
year may not exceed the greater of 10 percent of the anopunt
needed to cover the original deficit, plus interest, fees,

8
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conmmi ssions, required reserves, and other costs associ ated

with financing of the original deficit, or 10 percent of the
aggregate statewide direct witten prem umfor subject lines
of business witten by assessabl e wertber insurers and for al

accounts of the corporation urtderwiting—assectations for the

prior year, plus interest, fees, conm ssions, required

reserves, and other costs associated with financing the
original deficit. For assessable insurers witing one or nore

subj ect lines of business pursuant to part VIII of chapter

626, the Florida Surplus Lines Service Ofice shall verify and

col |l ect energency assessnents for policyhol ders of such

insurers and renit as instructed by the corporation. The

Florida Surplus Lines Service Ofice shall also require

insurers transacting business in this state pursuant to part

VII1 of chapter 626 to identify those premuns that are

attributable to the subject |ines of business.

e. The board may pl edge the proceeds of assessnents,
projected recoveries fromthe Florida Hurricane Catastrophe
Fund, other insurance and rei nsurance recoverabl es, market
equal i zation surcharges and other surcharges, and other funds
avail able to the corporati on assecirationr as the source of
revenue for and to secure bonds issued under paragraph (g),
bonds or ot her indebtedness issued under subparagraph (c)3.
or lines of credit or other financing nmechanisns issued or
created under this subsection, or to retire any other debt
incurred as a result of deficits or events giving rise to
deficits, or in any other way that the board determines wll
efficiently recover such deficits. The purpose of the lines of
credit or other financing nechanisns is to provide additiona
resources to assist the corporation asseeratioft in covering
cl ai s and expenses attributable to a catastrophe. As used in

9

CODING:Words st+ieken are deletions; words underlined are additions.




r

Florida Senate - 2001 CS for SB 2234
311-178 1

i
1

1| this subsection, the term"assessnents" includes regul ar

2 | assessnents under sub-subparagraph a., sub-subparagraph b., or
3 | subparagraph (g)1. and energency assessnents under

4 | sub-subparagraph d. Energency assessnents coll ected under

5 | sub-subparagraph d. are not part of an insurer's rates, are

6 | not premium and are not subject to prem umtax, fees, or

7 | conmi ssions; however, failure to pay the energency assessnent
8| shall be treated as failure to pay prenium The energency

9 | assessnents under sub-subparagraph d. shall continue as |ong
10 | as any bonds issued or other indebtedness incurred with

11 | respect to a deficit for which the assessnent was i nposed

12 | renmi n out standi ng, unl ess adequate provision has been nade
13| for the paynent of such bonds or other indebtedness pursuant
14 | to the docunents governing such bonds or other indebtedness.
15 f. As used in this subsection, the term"subject lines
16 | of busi ness" neans insurance on real or personal property, as
17 | defined in s. 624.604, including insurance for fire,

18 | industrial fire, allied lines, farmowners multiperil

19 | honeowners nultiperil, conmercial multiperil, and nobile

20| hones, including liability coverage on all such insurance but
21 | excluding inland marine as defined in s. 624.607(3) and

22 | excluding vehicle insurance as defined in s. 624.605(1) other
23 | than insurance on nobile hones used as pernmanent dwellings.

24 g. The procedures to be used by the corporation to

25| determine the statewide direct witten premiumfor the subject
26 | lines of business shall be included in the plan of operation;
27 | wth—trespect—to—thepersonal—tHnes—account—any—persona—+Hnes
28 | potey—defined—in—s—627+40625—andreans—wth—trespeet—to—the
29 a1 o ol I

30 | eomrereial—fHre—insurance.

31
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(c) The plan of operation of the corporation

1.2 Must provide for adoption of residential property
and casualty insurance policy forns and comerci al residential

and nonresidential property insurance forns, which forns nust

be approved by the departnent prior to use. The corporation
assoctat+on shall adopt the follow ng policy forns:

a. Standard personal |ines policy forns inctuthng—wnd
coverage, which are nmultiperil policies providing what is
generally considered to be full coverage of a residential
property simlar to the coverage provided under an HO 2, HO 3,
HO 4, or HO 6 policy.

N o o . F et e

_hiet I I e I Cbedi
I I . I I I relud e
coverage—

b. e~ Basic personal |ines policy forms inAetuding—wnd
coverage, which are policies simlar to an HO-8 policy or a
dwelling fire policy that provide coverage neeting the
requi rements of the secondary nortgage narket, but which

11
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1| coverage is nore limted than the coverage under a standard
2 | policy.

3

4

5

6 c.e~ Commercial lines residential policy forms

7 | tnetuding—wind—coverage that are generally simlar to the

8 | basic perils of full coverage obtainable for conmercial

9| residential structures in the admitted voluntary market.

10 d. Commercial nonresidential property insurance fornms
11 | that cover the peril of wind only. Such formis applicable
12 | only to conmercial nonresidential properties located in areas
13| eligible for coverage in the Florida Wndstorm Underwiting
14 | Associ ation as those areas were defined on January 1, 2001
15 . a1 d ol ¥ : et

16 e _hiet I I e I Cbedi
17 | sub—stbparagraph—e—except—that—they—donot—inctude—wnd

18 | eoverage—

19 2.a. Must provide that the corporation adopt a
20 | coi nsurance program whereby the corporation coinsures with
21 | authori zed insurers hurricane coverage, as defined in s.
22 | 627.4025(2)(a), for eligible risks, and adopt property
23 | insurance fornms for eligible risks which cover the peril of
241 wind only. As used in this subsection, the term
25 (1) "Coinsurance" nmeans an agreenent between the
26 | corporation and an authorized insurer wherein each is
27 | severally responsible for a specified percentage of the
28 | hurri cane coverage for an eligible risk
29 (1) "Eligible risks" neans personal residential and
30| coomercial residential risks that neet the underwiting
3l | criteria of the corporation and are located in areas that were

12
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1| eligible for coverage by the Florida Wndstorm Underwiting

2 | Association on January 1, 2001. It is the intent of the

3| Legislature that the areas in which eligible risks are | ocated
4| be reduced to the extent practicable. If the corporation

5] deternmines after a public hearing that the voluntary nmarket is
6 | stable and conpetitive in an area in which eligible risks are
7| located, it may, subject to approval by the departnent, renove
8 | such areas fromthe areas in which eligible risks are | ocated;
9| however, if an area is renpved froman area in which eligible
10| risks are |located, the corporation shall continue to offer

11 | coi nsurance agreenents in such a renoved ar ea.

12 b. The corporation shall provide coinsurance |evels of
13| 80 percent and 50 percent.

14 c. |If the corporation determ nes that additiona

15| coinsurance | evels are necessary to nmaxinize participation in
16 | coi nsurance agreenents by authorized insurers, the corporation
17 | may establish additional coinsurance |evels. However, in no

18 | event shall the corporation's coi nsurance percentage exceed 80
19 | percent.

20 d. Any coinsurance agreenent entered i nto between an
21 | authori zed insurer and the corporation nust provide for a

22 | uni form specified percentage of coverage of hurricane | osses
23| for all eligible coinsured risks of the authorized insurer

24 e. Any coinsurance agreenent entered i nto between an
25| authori zed insurer and the corporation shall be subject to

26 | review and approval by the departnent.

27 f. The authorized insurer and the corporation shal

28 | reconcil e and separately report their exposures on coinsured
29 | eligible risks to the Florida Hurricane Catastrophe Fund on

30| fornms and in the manner required by the Florida Hurricane

31| Cat astrophe Fund.

13
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g. The rates charged by the corporation for coinsuring
eligible personal lines residential risks for the coi nsurance

| evel s in sub-subparagraphs b. and c. shall be cal cul ated by

multiplying the ratio of the | atest approved | nsurance

Services Ofice hurricane | oss costs to the | atest approved

I nsurance Services Ofice total |oss costs by the rates

devel oped i n subparagraph (d)2. The corporation's coi nsurance

rates for commercial lines residential risks nust be based on

approved comercial |lines residential hurricane rates

devel oped by the I nsurance Services Ofice for rel evant areas

of each county. The corporation shall file its coi nsurance

rates with the departnent in conjunction with its filings

pursuant to paragraph (d). The corporation's coi nsurance rates

nmust reflect the coinsurance | evels established in

sub- subparagraphs b. and c. and Insurance Services Ofice

expense data for average acquisition costs, policy issuance

and admini stration, and adj ustnent of hurricane | osses.

h. The coi nsurance agreenent between the corporation

and an authorized insurer shall set forth the specific terns

under whi ch such coi nsurance is provided, including, but not

limted to, the reporting of information concerning eligible

ri sks, the paynent of coinsurance premumto the corporation

and the adjustnent and paynent of hurricane |osses incurred on

eligible risks.
3. May provide that the corporati on asseociationr nay
enpl oy or otherwi se contract with individuals or other

entities to provide adninistrative or professional services
that nay be appropriate to effectuate the plan. The
cor porati on assectati+enr shall have the power to borrow funds,
by issuing bonds or by incurring other indebtedness, and shal
have ot her powers reasonably necessary to effectuate the

14
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requi rements of this subsection. The corporation is

aut hori zed, but is not required, to seek judicial validation

of its bonds or other indebtedness under chapter 75.The

cor porati on assoctatioenrr nay i ssue bonds or incur other
i ndebt edness, or have bonds issued on its behalf by a unit of
| ocal governnent pursuant to subparagraph (g)2., in the
absence of a hurricane or other weather-related event, upon a
determ nation by the corporati on assectratiof, subject to
approval by the departnent, that such action would enable it
to efficiently neet the financial obligations of the
cor porati on assectatt+enr and that such financings are
reasonably necessary to effectuate the requirenents of this
subsection. The corporati on assectat+onr i s authorized to take
all actions needed to facilitate tax-free status for any such
bonds or indebtedness, including formation of trusts or other
affiliated entities. The corporati on assectatien shall have
the authority to pl edge assessnents, projected recoveries from
the Florida Hurricane Catastrophe Fund, other reinsurance
recoverabl es, market equalization and other surcharges, and
ot her funds available to the corporation assectatien as
security for bonds or other indebtedness. |In recognition of s.
10, Art. | of the State Constitution, prohibiting the
i mpai rnent of obligations of contracts, it is the intent of
the Legislature that no action be taken whose purpose is to
i mpair any bond indenture or financing agreenent or any
revenue source commtted by contract to such bond or other
i ndebt edness.

4.a. Must require that the corporation asseetration
operate subject to the supervision and approval of a board of
governors consisting of 7 43 individuals appointed by the

| nsurance Conmi ssioner. The I nsurance Conmi ssioner shal
15
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desi ghat e one of the appoi nt ees;—inetuding—t—who—+s—etected as
chair. TFhebeoard-—shatH—econsist—of:-
a—Tthe—inRstrance—cohstrer—advocate—appoirnted—under—s—
6270613~
b. To assure the effective and efficient

i npl erentation of this act, the | nsurance Conmi ssi oner shal

appoi nt the board of governors no later than July 1, 2001

Upon appointnent of its nenbers, the board of governors shal

work in conjunction with the Residential Property |Insurance

Mar ket Coordi nati ng Council to address appropriate

organi zational, operational, and financial matters relating to

the fornmation of the corporation. In addition, after

consultation with the Residential Property |Insurance Market

Coordi nating Council, the board of governors nay postpone the

Cctober 1, 2001, effective dates set forth in paragraph (1)

and any other provision of the act related to the operation of

the corporation if it determnes that phasing in these

provisions is necessary to assure the effective and efficient

i npl erentation of the corporation's operations or financing

arrangenents. However, the board of governors may not affect

any provision in paragraph (b) or any other provision of this

act related to financing arrangenents entered into by the

Fl ori da Wndstorm Underwriting Association or the Florida

Resi dential Property and Casualty Joint Underwiting

Associ ation and the ability of those entities or the

corporation to service its debts and namintain the capacity to

repay funds secured under these arrangenents.

_— : tesi o the o .

, heti F . — be hotd f ooliei
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Any board nenber nay be di sapproved or renoved and repl aced by

the comi ssioner at any tine for cause. Al board nenbers,

i ncluding the chair, nust be appointed to serve for 3-year
terms begi nning annually on a date designated by the plan. Any
board vacancy nust be filled for the unexpired term of such

board nenber by appoi ntnent by the Insurance Comi ssi oner.

5. Must provide a procedure for determning the
eligibility of a risk for coverage, as follows:

a. Wth respect to personal lines residential risks,
if the risk is offered full coverage froman authorized
insurer at the insurer's approved rate under either a standard

policy tnetuthng—wne——coverage or, if consistent with the

insurer's underwiting rules as filed with the departnent, a
basi ¢ policy rnetuding—wne—coverage, the risk is not eligible
for any policy issued by the corporation asseeiation. |f the
risk accepts an offer of coverage through the narket
assi stance plan or an offer of coverage through a nmechani sm
establ i shed by the corporation assoeeiration before a policy is
i ssued to the risk by the corporation asseeiation or during

17
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the first 30 days of coverage by the corporati on asseciratioet,
and the producing agent who subnmitted the application to the
plan or to the corporation assectatienr is not currently
appoi nted by the insurer, the insurer shall either:

(1) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(1) Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the corporation's usual and customary

conmi ssion for the type of policy witten. appoirnt—the—agent

If the new or producing agent is unwilling or unable to accept

appoi ntnent by the new insurer, the new insurer shall pay the

agent in accordance with sub-subparagraph (I).1f the risk is

not able to obtain any such offer, the risk is eligible for

either a standard policy rnetuting—wne——coverage or a basic
policy tnetuding—wne——coverage i ssued by the corporation
assoctation; however, if the risk could not be insured under a

standard policy inetuding—wnd—ecoverage regardl ess of narket
18
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conditions, the risk shall be eligible for a basic policy
raetuding—wnd—eoverage unl ess rejected under subparagraph 7.
8-The corporati on asseetat+onr shall determ ne the type of
policy to be provided on the basis of objective standards
specified in the underwiting manual and based on generally
accepted underwriting practices.

b. Wth respect to comercial Hnes—+est+dentialt risks,
if the risk is offered coverage under a policy +hetuting—wrd
coverage froman aut horized insurer at its approved rate, the
risk is not eligible for any policy issued by the corporation
assoctat+on. |If the risk accepts an offer of coverage through
the market assistance plan or an offer of coverage through a
nechani sm est abl i shed by the corporati on asseciation before a
policy is issued to the risk by the corporati on assetciratioet,
and the produci ng agent who subnmitted the application to the
pl an or the corporation asseetat+on is not currently appointed
by the insurer, the insurer shall either:

(1) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(1) Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not | ess than one year and offer to pay the agent the greater

of the insurer's or the corporation's usual and custonary

conmi ssion for the type of policy witten. appoirnt—the—agent

\ \ \
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If the new or producing agent is unwilling or unable to accept

appoi ntnent by the new insurer, the new insurer shall pay the

agent in accordance with sub-subparagraph (I).1f the risk is

not able to obtain any such offer, the risk is eligible for a

pol i cy inetuding—wne—coverage i ssued by the corporation
associatiofn.

6. Must include rules for classifications of risks and
rates therefor.

7. Must provide that if prem um and investnent incone
for an account attributable to a particular cal endar ptan year

are in excess of projected | osses and expenses for the account
of—the—ptan attributable to that year, such excess shall be
held in surplus in the account. Such surplus shall be

available to defray deficits as to future years and shall be
used for that purpose prior to assessing assessabl e renber
insurers as to any cal endar ptan year

8. Must provide objective criteria and procedures to
be uniformy applied for all applicants in deternining whether
an individual risk is so hazardous as to be uninsurable. In
maki ng this deternmination and in establishing the criteria and
procedures, the foll owi ng shall be considered:

20
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a. \Whether the likelihood of a loss for the individua
risk is substantially higher than for other risks of the sane
class; and

b. Wether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er nmi ned.

The acceptance or rejection of a risk by the corporation
assoctat+on shall be construed as the private placenent of
i nsurance, and the provisions of chapter 120 shall not apply.
9. Must provide that the corporation asseciati+oen shal
nmake its best efforts to procure catastrophe reinsurance at
reasonabl e rates, as determ ned by the board of governors.
10. Must provide that in the event of regular deficit
assessnent s under sub-subparagraph (b)3.a. or sub-subparagraph
(b)3.b., in the personal lines account, the commercial lines
residential account, or the high-risk account er—by—the
Frorda—Wndstorm-urderwitrg—Assoctaton—under
stb—stub-—stubparagtaph—{(2-{b)r2—t{H—or—sub-—stub-subparagraph

2r(b)y2—d—{t++), the corporation assectation shall |evy upon

cor por ati on assectatt+enr policyholders in such account inits

next rate filing, or by a separate rate filing solely for this
purpose, a market equalization surcharge in a percentage equa
to the total anmount of such regul ar assessnents divided by the
aggregate statewide direct witten prem umfor subject lines
of business for assessabl e renber insurers for the prior
cal endar year. Market equalization surcharges under this
subpar agraph are not considered prem um and are not subject to
conm ssions, fees, or prem umtaxes; however, failure to pay a
mar ket equal i zation surcharge shall be treated as failure to
pay prem um

21
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11. The policies issued by the corporation assoecration
nmust provide that, if the corporation asseerationr or the
mar ket assi stance plan obtains an offer froman authori zed
insurer to cover the risk at its approved rates under—erther—a

e ev—ime-ttd e basi-e_nol

retuding—wind—coverage, the risk is no longer eligible for
renewal eeverage through the corporati on asseciation. However—

e tbe picl o | | o whieh FloridaWond

12. Corporation Assoeiration policies and applications
nmust include a notice that the corporati on asseciation policy
could, under this section or s. 627.3511, be replaced with a
policy issued by an authorized adgmtted i nsurer that does not
provi de coverage identical to the coverage provided by the
cor porati on assectati+enr. The notice shall al so specify that
acceptance of corporation assectatioen coverage creates a
concl usive presunption that the applicant or policyholder is
aware of this potential

13. May establish, subject to approval by the
departnent, different eligibility requirenents and operationa
procedures for any line or type of coverage for any specified
county or area if the board determ nes that such changes to

22
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the eligibility requirenments and operational procedures are
justified due to the voluntary nmarket being sufficiently
stabl e and conpetitive in such area or for such line or type
of coverage and that consuners who, in good faith, are unable
to obtain insurance through the voluntary market through
ordi nary nethods woul d continue to have access to coverage
fromthe corporati on asseciat+oen. When coverage is sought in
connection with a real property transfer, such requirenents
and procedures shall not provide for an effective date of
coverage later than the date of the closing of the transfer as
established by the transferor, the transferee, and, if
appl i cabl e, the | ender.

14. Shall provide that, with respect to the high-risk

account, any assessable insurer with a surplus as to

policyhol ders of $20 nmillion or less witing 25 percent or

nore of its total countryw de property insurance preniuns in

this state nay petition the departnent, within the first 90

days of each cal endar year, to qualify as a linmted

apportionnment corporation. In no event shall a limted

apportionnent corporation be required to participate in any

assessnent, within the high-risk account, pursuant to

sub- subparagraph (b)3.a. or sub-subparagraph (b)3.b. in the

aggregate which exceeds $50 nmillion after paynent of available

hi gh-risk account funds in any cal endar year. However, a

limted apporti onnent corporation shall collect fromits

policyhol ders any energency assessnent inposed under

sub- subparagraph (b)3.d. The plan shall provide that, if the

departnent deternines that any regul ar assessnent will result

in an inpairnent of the surplus of a limted apporti onnent

corporation, the departnment may direct that all or part of

such assessnment be deferred. However, there shall be no
23
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1|limtation or defernent of an energency assessnent to be

2| collected from policyhol ders under sub-subparagraph (b) 3. d.

3 15. Must provide that the corporation appoint as its
4] licensed agents only those agents who al so hold an appoi nt nent
5| as defined in s. 626.104 with an insurer who at the tinme of

6| the agent's initial appointnent by the corporation is

7| authorized to wite and is actually witing persona

8| residential property coverage, comercial residential property
9 | coverage, or conmercial nonresidential property coverage

10 [ within the state.

11 (d)1. It is the intent of the Legislature that the

12 | rates for coverage provided by the corporation asseetat+onr be
13 | actuarially sound and not conpetitive with approved rates

14 | charged in the adnmtted voluntary nmarket, so that the

15 | corporati on assectat+on functions as a residual narket

16 | nechanismto provide insurance only when the insurance cannot
17 | be procured in the voluntary narket. Rates shall include an
18 | appropriate catastrophe | oading factor that reflects the

19 | actual catastrophic exposure of the corporation assectation
20 | angd—recoghnizes—that—the—associat+on—has—tHtt+e—or—no——capttal
21 | er—strprus—antd—the—assoectation—shatH—ecarefuHy—review—each
22 | rate—fHHngto—assure—that—provider—econpensation—is—not

23 | exeesstve.

24 2. For each county, the average rates of the

25 | corporation assectatioen for each |ine of business for persona
26 | lines residential policies, excluding rates for w nd-only

27 | policies,shall be no |lower than the average rates charged by
28 | the insurer that had the highest average rate in that county
29 | anong the 20 insurers with the greatest total direct witten
30| premiumin the state for that |ine of business in the

31| preceding year, except that with respect to nobile hone

24
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coverages, the average rates of the corporation association
shall be no | ower than the average rates charged by the
i nsurer that had the highest average rate in that county anobng
the 5 insurers with the greatest total witten prem umfor
nobi | e honme owner's policies in the state in the preceding
year.

3. Rates for personal lines residential w nd-only

policies shall be calculated by multiplying the ratio of the

| at est approved Insurance Services Ofice wind-only | oss costs

to the | atest approved | nsurance Services Ofice total |oss

costs by the rates devel oped i n subparagraph (d)?2.
4.3— Rates for conmercial restdent+al coverage shal
not be subject to the requirenents of subparagraph 2., but

shal |l be subject to all other requirenents of this paragraph
and s. 627.062.

5.4~ Nothing in this paragraph shall require or allow
the corporation assoeciration to adopt a rate that is inadequate
under s. 627.062 er—toreducet+tates—approvet—under—s—627/062.

6. Notwithstanding the exenption fromthe prenm umtax

in paragraph (6)(j), the corporation, in addition to the rates

ot herwi se determ ned pursuant to this paragraph, shall inpose

and collect an anpbunt equal to the premumtax provided for in

s. 624.509 to augnent the financial resources of the

corporation available to carry out its public purposes.
7.5 I o . o . :
T . . 6} T f
o I " kel I I

fHHe—basis—under—s—627-0662(2(a)2-The corporation
assoctat+on shall nmake a rate filing at | east once a year, but

no nmore often than quarterly.

25
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1 (e) If coverage in an account through—the—asseetration
2 | ts—hereby—acti-vated—effective—upon—approvat—ot—thepltan—and

3 | shaHH—remain—activated—unt-t—coverage i s deactivated pursuant
4 | to paragraph (f)—Fhereafter, coverage through the corporation
5 | assectat+on shall be reactivated by order of the departnent

6 | only under one of the follow ng circunstances:

7 1. If the market assistance plan receives a m ni num of
8| 100 applications for coverage within a 3-nmonth period, or 200
9| applications for coverage within a 1-year period or |ess for
10 | residential coverage, unless the narket assistance plan

11 | provides a quotation fromadnitted carriers at their filed

12 | rates for at |east 90 percent of such applicants. Any narket
13 | assistance plan application that is rejected because an

14 | individual risk is so hazardous as to be uninsurable using the
15 ) criteria specified in subparagraph (c)8. shall not be included
16 | in the m ni mum percentage cal cul ati on provided herein. In the
17 | event that there is a legal or adm nistrative challenge to a
18 | determ nation by the departnent that the conditions of this

19 | subparagraph have been net for eligibility for coverage in the
20 | corporati on assectatioen, any eligible risk may obtain coverage
21 | during the pendency of such chall enge.

22 2. In response to a state of energency declared by the
23 | Governor under s. 252.36, the departnent nay activate coverage
24 | by order for the period of the enmergency upon a finding by the
25 | departnent that the energency significantly affects the

26 | availability of residential property insurance.

27 (f)1. The corporation shall file with the departnent
28 | quarterly statenents of financial condition, an annua

29 | statenent of financial condition, and audited fi nanci al

30| statenents in the nanner prescribed by law. |In addition, the
31| corporation shall report to the departnment nonthly on the

26
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1| types, prem um exposure, and distribution by county of its

2| policies in force, and shall subnmit such other reports as the
3| departnent requires to carry out its oversight of the

4 | corporation.

5 2. The activities of the corporation asseetration shal

6| be reviewed at |east annually by the departnent to determne

7 | whet her board—and—upon—+ecormendation—by—theboard—-

8 B i —coverage shall be

9 | deactivated in an account on the basis +f—the—departrwent—Ftinds
10| that the conditions giving rise to its activation no |onger

11 | exi st.

12 (g)1. The board shall certify to the departnent its

13 | needs for annual assessnents as to a particul ar cal endar year
14 | and for any startup—ot interimassessnents that it deens to be
15| necessary to sustain operations as to a particular year

16 | pendi ng the recei pt of annual assessnents. Upon verification
17 | the departnent shall approve such certification, and the board
18 | shall |evy such annual, startdp;or interimassessnments. Such
19 | assessnents shall be prorated as provided in paragraph (b).

20| The board shall take all reasonable and prudent steps

21 | necessary to collect the anbunt of assessnent due from each

22 | assessabl e partietrpating—renber insurer, including, if

23 | prudent, filing suit to collect such assessnent. |f the board
24| is unable to collect an assessnent from any assessabl e wenber
25| insurer, the uncoll ected assessnents shall be |evied as an

26 | additional assessnent agai nst the assessabl e partietpating

27 | rerber insurers and any assessabl e merber insurer required to
28 | pay an additional assessnent as a result of such failure to

29 | pay shall have a cause of action against such nonpayi ng

30 | assessabl e rrerber i nsurer. Assessnents shall be included as an
31| appropriate factor in the nmaking of rates.

27
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2. The governing body of any unit of |ocal governnent,
any residents of which are insured by the corporation
assoctat+on, nay issue bonds as defined in s. 125.013 or s.
166. 101 fromtine to tinme to fund an assi stance program in
conjunction with the corporation assectati+onr, for the purpose
of defraying deficits of the corporation assectatien. |In order
to avoid needl ess and indiscrinmnate proliferation
duplication, and fragnmentation of such assistance prograns,
any unit of local governnent, any residents of which are
i nsured by the corporation assectati+onr, nmay provide for the
payment of |osses, regardl ess of whether or not the | osses
occurred within or outside of the territorial jurisdiction of
the |l ocal governnent. Revenue bonds may not be issued unti
val i dated pursuant to chapter 75, unless a state of energency
is declared by executive order or proclamation of the Governor
pursuant to s. 252.36 naking such findings as are necessary to
determine that it is in the best interests of, and necessary
for, the protection of the public health, safety, and genera

wel fare of residents of this state and—theprotection—and

. ey . T o .
A—this—state, and declaring it an essential public purpose to

permt certain nmunicipalities or counties to i ssue such bonds
as wWill permt relief to claimnts and policyhol ders of the

cor por ati on jeint—untderwitingassoctation—andinstrers
responstbte—for—apportionmrent—oef—association—tosses. Any such
unit of local governnent may enter into such contracts with
t he corporation asseeiration and with any other entity created
pursuant to this subsection as are necessary to carry out this
par agraph. Any bonds i ssued under this subparagraph shall be
payabl e from and secured by noneys received by the corporation
assoctat+on from energency assessnents under sub-subparagraph
28
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(b)3.d., and assigned and pl edged to or on behalf of the unit
of local government for the benefit of the holders of such
bonds. The funds, credit, property, and taxing power of the
state or of the unit of |ocal governnent shall not be pl edged
for the paynent of such bonds. |f any of the bonds remmin
unsold 60 days after issuance, the departnent shall require
all insurers subject to assessnent to purchase the bonds,

whi ch shall be treated as adm tted assets; each insurer shal
be required to purchase that percentage of the unsold portion
of the bond issue that equals the insurer's relative share of
assessnent liability under this subsection. An insurer shal
not be required to purchase the bonds to the extent that the
departnent deternines that the purchase woul d endanger or

i mpair the solvency of the insurer

3.a. taaddirtion—to—any—ecredi-ts—bonuses—or
exenptions—provi-ded—under—s—62735%1-The board shall adopt a

program subj ect to approval by the departnent for the

reduction of both new and renewal witings in the corporation
assoctat+on. The board nmay consider any prudent and not
unfairly discrimnatory approach to reduci ng corporation
assoctat+on witings, and nay but—rust adopt at—teast a credit
agai nst assessnent liability or other liability that provides
an incentive for insurers to take risks out of the corporation
assoctat+on and to keep risks out of the corporation
assoectat+onr by namintaining or increasing voluntary witings in
counties or areas in which corporation assectattoen risks are
hi ghly concentrated and a programto provide a formul a under
which an insurer voluntarily taking risks out of the
cor porati on assectat+oenr by mai ntai ning or increasing voluntary
witings will be relieved wholly or partially from assessnents
under sub-subparagraphs (b)3.a. and b. Wen the corporation

29
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enters into a contractual agreenent for a take-out plan, the

produci ng agent of record of the corporation policy is

entitled to retain any unearned conm ssion on such policy, and

the insurer shall either

(1) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(1) Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not | ess than one year and offer to pay the agent the greater

of the insurer's or the corporation's usual and custonary

conmi ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent by the new insurer, the new insurer shall pay the

agent in accordance wi th sub-subparagraph (1).
b. Notwithstanding s. 627.351(2)(b)5.e., to facilitate
the i npl enentation of this act, the Florida Wndstorm

Underwriting Association nay not enter into an agreenent with

an insurer on or after July 1, 2001, to renove policies from

the Florida Wndstorm Underwiting Association. The

corporation nmay not enter into an agreenent with an insurer
during the period from Cctober 1, 2001, to Decenber 31, 2001
to renpve any policy transferred to the corporation fromthe

Fl ori da Wndstorm Underwriting Association. The corporation

may extend such period if it determines that an extension is

necessary and appropri ate.

c.b— Any credit or exenption fromregul ar assessnents
adopt ed under this subparagraph shall |last no |onger than the
30
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3 years following the cancellation or expiration of the policy
by the corporation assectrationr. Wth the approval of the
departnent, the board nay extend such credits for an
additional year if the insurer guarantees an additional year
of renewability for all policies renoved fromthe corporation
assoctat+on, or for 2 additional years if the insurer
guarantees 2 additional years of renewability for all policies
so renoved

d. e~ There shall be no credit, limtation, exenption
or defernment from energency assessnents to be collected from
pol i cyhol ders pursuant to sub-subparagraph (b)3.d.

4. The plan shall provide for the defernent, in whole
or in part, of the assessnent of an assessabl e a—renber

i nsurer, other than an energency assessnent collected from

pol i cyhol ders pursuant to sub-subparagraph (b)3.d., if the
departnment finds that paynent of the assessnent woul d endanger
or inpair the solvency of the insurer. In the event an
assessnent agai nst an assessabl e a—+erber insurer is deferred

in whole or in part, the amount by which such assessnent is
deferred may be assessed agai nst the other assessabl e renber
insurers in a nmanner consistent with the basis for assessnments
set forth in paragraph (b).

(h) Nothing in this subsection shall be construed to
preclude the issuance of residential property insurance
coverage pursuant to part VIII of chapter 626.

(i) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any
assessabl e wertber insurer or its agents or enployees, the
cor porati on assoctationr or its agents or enpl oyees, nenbers of
the board of governors or their respective designhees at a
board neeting, corporation assectatioen conmittee nenbers, or
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the departnent or its representatives, for any action taken by
themin the performance of their duties or responsibilities
under this subsection. Such inmunity does not apply to:

1. Any of the foregoing persons or entities for any
willful tort;

2. The corporation assectatien or its serviecinRgor
produci ng agents for breach of any contract or agreenent
pertaining to insurance coverage;

3. The corporation assectatioen with respect to
i ssuance or paynent of debt; or

4. Any assessabl e werber insurer with respect to any
action to enforce an assessabl e a—+erber insurer's obligations
to the corporati on asseciat+on under this subsecti on.

(j)1. The corporation Restdentiat—Property—and
Casuatty Jotnt—Underwiting—Asseetation is not a state agency,

board, or conmission, but is a legislatively created

corporation serving a public purpose. Hewevetrs-For the
purposes of s. 199.183(1), the corporation Residentialt

Property—and—Castatty—Jornt—bnderwiting—Assectat+on shall be

considered a political subdivision of the state and shall be

exenpt fromthe corporate incone tax and the state prem um

t ax.
2. The corporation is not required to obtain or to

hold a certificate of authority issued by the departnent, nor

is it a nenber insurer of the Florida | nsurance Guaranty

Associ ati on. However, the corporation shall pay assessnents

pl edged by the Florida Insurance Guaranty Association to

secure bonds issued or other indebtedness incurred to pay

covered clains arising frominsurer insolvencies caused by, or

proximately related to, hurricane | osses.
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3. It isthe intent of the Legislature that the tax

exenptions provided in this paragraph shall augnent the

financial resources of the corporation to better enable the

corporation to fulfill its public purposes. Any bonds issued

by the corporation, their transfer, and the i ncone therefrom

i ncluding any profit nmade on the sale thereof, shall at al

times be free fromtaxation of every kind by the state and any

political subdivision or local unit or other instrunentality

t hereof ; however, this exenption does not apply to any tax

i nposed by chapter 220 on interest, incone, or profits on debt

obl i gati ons owned by corporations other than the corporation
(k) Upon a determination by the departnent board—-of
governors that the conditions giving rise to the establishnent

and activation of the corporation asseciati+oenr no | onger exi st,
ant—upon—the—consent—thereto—by—order—of—the—departrnentt he
cor poration assectatt+oenr i s di ssol ved. Upon dissol ution, the
assets of the association shall be applied first to pay al
debts, liabilities, and obligations of the corporation
assoectat+on, including the establishnment of reasonabl e
reserves for any contingent liabilities or obligations, and
all remmining assets of the corporation assetciati+oen shal
becone property of the state and deposited in the Florida
Hurri cane Catastrophe Fund.

(1)1. Effective October 1, 2001, policies of the
Resi dential Property and Casualty Joint Underwiting

Associ ation shall becone policies of the corporation. A

obligations, rights, assets, and liabilities of the

Resi dential Property and Casualty Joint Underwiting

Associ ation, including bonds, note and debt obligations, and

the financing docunents pertaining to them becone those of

the corporation as of October 1, 2001, wi thout the need for
33
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any further action. The corporation is not required to issue

endorsenents or certificates of assunption to insureds during

the remaining term of such in-force policies.
2. Effective October 1, 2001, policies of the Florida
W ndstorm Underwriting Association are transferred to the

corporation and shall becone policies of the corporation. A

obligations, rights, assets and liabilities of the Florida

W ndst orm Underwriting Associ ation, including bonds, notes,

and debt obligations, and the financing docunents pertaining

to them are transferred to and assuned by the corporation on
Cctober 1, 2001, without the need for any further action. The
corporation is not required to i ssue endorsenent or

certificates of assunption to insureds during the renmining

termof in-force transferred policies.

3. For policies transferred to the corporation from

the Florida Wndstorm Underwiting Association with an

expiration date on or after January 1, 2002, notices of

nonrenewal shall be tinely issued by the corporation in
accordance with s. 627.4133(2)(b). Wien the policyholder's
wi nd-only policy is nonrenewed, the corporation shall offer

coverage under an appropriate policy, covering the perils

described in paragraph (c), if the policyholder is otherw se

eligible for coverage fromthe corporation

4. The Florida Wndstorm Underwiting Association and

the Residential Property and Casualty Joint Underwriting

Associ ation shall take all actions as nmay be proper to further

evi dence such transfers and shall provide such docunents and

i nstrunents of further assurance as nmmy reasonably be

requested by the corporation for such purpose. The corporation

shal | execute such assunptions and instrunents as the trustees

or other parties to the financing docunents of the Florida
34
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W ndst orm Underwriting Associ ation or the Residential Property

and Casualty Joint Underwiting Association may reasonably

request to further evidence such transfers and assunptions,

whi ch transfers and assunptions, however, shall be effective

as of the date provided under this paragraph whether or not,

and regardl ess of the date on which, such assunptions or

instrunents are executed by the corporation. Subject to the

rel evant financing docunents pertaining to their outstanding

bonds, notes, indebtedness, or other financing obligations,

t he noneys, investnents, receivables, choses in action, and

other intangibles of the Florida Wndstorm Underwiting

Associ ation shall be credited to the high-risk account of the

corporation, and the personal l|lines residential coverage

account and the conmercial lines residential coverage account

of the Residential Property and Casualty Joint Underwiting

Associ ation shall be credited to the personal |ines account

and the commercial lines account, respectively, of the

cor porati on.

5. Effective Qctober 1, 2001, a new applicant for

property insurance coverage who woul d ot herwi se have been

eligible for coverage in the Florida Wndstorm Underwiting

Associ ation shall be eligible for coverage fromthe

corporation as provided in this paragraph

6. The transfer of all policies, obligations, rights,

assets, and liabilities fromthe Florida Wndstorm

Underwiting Association to the corporation and the renani ng

of the Residential Property and Casualty Joint Underwiting

Associ ation as the corporation shall in no way affect the

coverage with respect to covered policies as defined in s.

215.555(2)(c) provided to these entities by the Florida

Hurri cane Catastrophe Fund. The coverage provided by the
35
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Florida Hurricane Catastrophe Fund to the Florida Wndstorm

Underwriting Association based on its exposures as of June 30,

2001, and each June 30 thereafter shall be redesignated as

coverage for the high-risk account of the corporation. The

coverage provided by the Florida Hurricane Catastrophe Fund to

the Residential Property and Casualty Joint Underwriting

Associ ati on based on its exposures as of June 30, 2001, and

each June 30 thereafter shall be transferred to the persona

| i nes account and the commercial |ines account of the

corporation. The high-risk account shall be treated, for al

Fl orida Hurricane Catastrophe Fund purposes, as if it were a

separate insurer with its own exposures, reinbursenent

premium and | oss reinbursenent. Likew se, the personal |ines

and commercial |ines accounts shall be treated, for al

Fl orida Hurricane Catastrophe Fund purposes, as if the two

accounts were a single insurer with its own exposures,

rei mbursenent prenmium and | oss rei nbursenent. AH-

(m Notwi thstandi ng any ot her provision of |aw
1. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
36
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t he corporation asseeiration created or purported to be created
pursuant to any financing documents to secure any bonds or

ot her i ndebtedness of the corporation asseetati+on shall be and
remain valid and enforceable, notw thstandi ng the conmrencenent
of and during the continuation of, and after, any
rehabilitation, insolvency, |iquidation, bankruptcy,

recei vershi p, conservatorship, reorganization, or sinilar
proceedi ng agai nst the corporation assectation under the |aws
of this state.

2. No such proceeding shall relieve the corporation
assoctat+on of its obligation, or otherwise affect its ability
to performits obligation, to continue to collect, or levy and
col l ect, assessnments, narket equalization or other surcharges
under subparagraph(c)9. )16, or any other rights,
revenues, or other assets of the corporation asseciation
pl edged pursuant to any financi ng docunents.

3. Each such pledge or sale of, lien upon, and
security interest in, including the priority of such pl edge,
lien, or security interest, any such assessnents, narket
equal i zation or other surcharges, or other rights, revenues,
or other assets which are collected, or |levied and coll ect ed,
after the commencenent of and during the pendency of, or
after, any such proceeding shall continue unaffected by such
proceeding. As used in this subsection, the term"financing
docunent s" nmeans any agreenment or agreenents, instrument or
i nstrunents, or other document or docunents now existing or
hereafter created evidencing any bonds or other indebtedness
of the corporation asseerationr or pursuant to which any such
bonds or ot her indebtedness has been or nmay be issued and
pursuant to which any rights, revenues, or other assets of the
cor porati on assoctation are pledged or sold to secure the

37

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N DWNPRER O

r

Florida Senate - 2001 CS for SB 2234
311-178 1

i
1

repaynment of such bonds or indebtedness, together with the
payrment of interest on such bonds or such indebtedness, or the
payrment of any other obligation or financial product, as

defined in the plan of operation of the corporation
assoctation related to such bonds or indebtedness.
4. Any such pledge or sale of assessnents, revenues,

contract rights, or other rights or assets of the corporation
assoctat+on shall constitute a lien and security interest, or
sale, as the case nmay be, that is imediately effective and
attaches to such assessnents, revenues, or contract rights or
other rights or assets, whether or not inposed or collected at
the tinme the pledge or sale is made. Any such pl edge or sale
is effective, valid, binding, and enforceabl e against the
cor porati on assoectati+oenr or other entity making such pl edge or
sal e, and valid and bindi ng agai nst and superior to any
conpeting clains or obligations owed to any ot her person or
entity, including policyholders in this state, asserting
rights in any such assessnents, revenues, or contract rights
or other rights or assets to the extent set forth in and in
accordance with the terns of the pledge or sale contained in
t he applicabl e financing docunents, whether or not any such
person or entity has notice of such pledge or sale and without
the need for any physical delivery, recordation, filing, or
ot her acti on.

(n)1. The followi ng records of the corporation

o ol I I . I L

Assoetation are confidential and exenpt fromthe provisions of
s. 119.07(1) and s. 24(a), Art. | of the State Constitution

a. Underwiting files, except that a policyhol der or
an applicant shall have access to his or her own underwiting
files.

38
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b. dains files, until ternmnation of all litigation
and settlenment of all clains arising out of the sane incident,
al t hough portions of the clains files may remain exenpt, as
ot herwi se provided by |aw. Confidential and exenpt clains file
records nay be rel eased to other governnental agencies upon
written request and denonstration of need; such records held
by the receiving agency remain confidential and exenpt as
provi ded for herein.

c. Records obtained or generated by an interna
auditor pursuant to a routine audit, until the audit is
conpleted, or if the audit is conducted as part of an
investigation, until the investigation is closed or ceases to
be active. An investigation is considered "active" while the
i nvestigation is being conducted with a reasonable, good faith
belief that it could lead to the filing of adm nistrative,
civil, or crimnal proceedings.

d. Matters reasonably enconpassed in privileged
attorney-client conmunications.

e. Proprietary information |licensed to the corporation
assoctat+on under contract and the contract provides for the
confidentiality of such proprietary information.

f. Al information relating to the nedical condition
or nedical status of a corporation an—assectation enpl oyee

which is not relevant to the enpl oyee's capacity to perform
his or her duties, except as otherw se provided in this
par agraph. Information which is exenpt shall include, but is
not linmted to, information relating to workers' conpensation
i nsurance benefits, and retirenent or disability benefits.

g. Upon an enpl oyee's entrance into the enpl oyee
assi stance program a programto assist any enpl oyee who has a
behavi oral or nedical disorder, substance abuse problem or

39
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enotional difficulty which affects the enpl oyee's job
perfornmance, all records relative to that participation shal
be confidential and exenpt fromthe provisions of s. 119.07(1)

and s. 24(a), Art. | of the State Constitution, except as
ot herwi se provided in s. 112.0455(11).
h. Information relating to negotiations for financing,

rei nsurance, depopul ation, or contractual services, until the
concl usi on of the negotiations.

i. Mnutes of closed neetings regarding underwriting
files, and m nutes of closed neetings regarding an open cl ai ns
file until termination of all litigation and settlenent of al
clains with regard to that claim except that infornmation
ot herwi se confidential or exenpt by law will be redacted.

When an authorized insurer is considering underwiting a risk
i nsured by the corporati on assectati+oen, relevant underwriting
files and confidential clainms files nay be rel eased to the
i nsurer provided the insurer agrees in witing, notarized and
under oath, to maintain the confidentiality of such files.
When a file is transferred to an insurer that file is no
| onger a public record because it is not held by an agency
subject to the provisions of the public records | aw.
Underwiting files and confidential clains files may al so be
rel eased to staff of and the board of governors of the market
assi stance plan established pursuant to s. 627.3515, who nust
retain the confidentiality of such files, except such files
may be released to authorized insurers that are considering
assuning the risks to which the files apply, provided the
insurer agrees in witing, notarized and under oath, to
mai ntain the confidentiality of such files. Finally, the
cor porati on assectati+enr or the board or staff of the market
40
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assi stance plan nmay nake the follow ng information obtained
fromunderwiting files and confidential clains files
available to licensed general |ines insurance agents: nane,
address, and tel ephone nunber of the residential property
owner or insured; location of the risk; rating information

| oss history; and policy type. The receiving |icensed genera
lines insurance agent nust retain the confidentiality of the
i nformation received.

2. Portions of neetings of the corporation Residential
Property—and—Castatty—Jornt—bnderwiting—Association are
exenpt fromthe provisions of s. 286.011 and s. 24(b), Art. |
of the State Constitution wherein confidential underwiting
files or confidential open clains files are discussed. Al
portions of corporation asseciatioen neetings which are cl osed
to the public shall be recorded by a court reporter. The
court reporter shall record the tines of conmrencenent and
ternm nation of the neeting, all discussion and proceedi ngs,
the nanes of all persons present at any tine, and the nanes of
al | persons speaking. No portion of any closed neeting shal
be off the record. Subject to the provisions hereof and s.
119.07(2)(a), the court reporter's notes of any closed neeting
shal |l be retained by the corporation assectat+oenr for a m ni mum
of 5 years. A copy of the transcript, |ess any exenpt natters,
of any cl osed neeting wherein clains are di scussed shal
becone public as to individual clains after settlenent of the
claim

(o) In enacting the provisions of this act, the

Legi sl ature recogni zes that both the Florida Wndstorm

Underwriting Association and the Residential Property and

Casualty Joint Underwriting Association have entered into

financing arrangenents that obligate each entity to service
41
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its debts and maintain the capacity to repay funds secured

under these financing arrangenents. It is the intent of the

Legi sl ature that nothing herein be construed to conprom se,

dimnish, or interfere with the rights of creditors under such

financing arrangenents. It is further the intent of the

Legislature to preserve the obligations of the Florida

W ndst orm Underwriting Association and the Residentia

Property and Casualty Joint Underwiting Association with

regard to outstanding financing arrangenents, with such

obligations passing entirely and unchanged to the corporation

So | ong as any bonds, notes, indebtedness, or other financing

obligations of the Florida Wndstorm Underwiting Associ ation

or the Residential Property and Casualty Joint Underwiting

Associ ation are outstanding, under the terns of the financing

docunents pertaining to them the governing board of the

corporation shall have and shall exercise the authority to

| evy, charge, collect, and receive all preniuns, assessnents,

sur char ges, charges, revenues, and receipts that such

associ ations had authority to |levy, charge, collect, or

receive under the provisions of subsection (2) and subsection

(6), respectively, as they existed on January 1, 2001, to the

extent necessary to provi de noneys, together with other

avai |l abl e noneys of the corporation without exercise of the

authority provided by this paragraph, in at |east the anpunts,

and by the tinmes, as woul d be provided under those forner

provi sions of subsection (2) or subsection (6), respectively,

so that the value, anobunt, and collectability of any assets,

revenues, or revenue source pledged or committed to, or any

Iien thereon securing such outstandi ng bonds, notes,

i ndebt edness, or other financing obligations will not be

di mi ni shed, inpaired, or adversely affected by the anendnents
42
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made by this act and to pernit conpliance with all provisions

of financing docunments pertaining to such bonds, notes,

i ndebt edness, or other financing obligations, or the security

or credit enhancenent for them and any reference in this

subsection to bonds, notes, indebtedness, financing

obligations, or sinilar obligations of the corporation shal

include like instrunents or contracts of the Florida Wndstorm

Underwriting Association and the Residential Property and

Casualty Joint Underwriting Association to the extent not

i nconsistent with the provisions of the financing docunents

pertaining to them
Section 2. Subsection (2) of section 631.55, Florida
Statutes, is anended to read:

631.55 Creation of the association.--

(2) For the purposes of adnministration and assessnent,
t he association shall be divided into four three separate
accounts:

(a) The auto liability account;

(b) The auto physical damage account;

(c) The nedical nml practice account; and

(d) £y The account for all other insurance to which
this part appli es.

Section 3. Effective upon this act becoming a | aw and
applicable to all policies in effect on or after the effective
date of this section, paragraph (b) of subsection (2) of
section 627.351, Florida Statutes, is anended to read:

627.351 |Insurance risk apportionnent plans.--

(2) W NDSTORM | NSURANCE RI SK APPORTI ONMVENT. - -

(b) The departnent shall require all insurers holding
a certificate of authority to transact property insurance on a
direct basis in this state, other than joint underwiting

43
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associ ations and other entities forned pursuant to this
section, to provide w ndstorm coverage to applicants from
areas determned to be eligible pursuant to paragraph (c) who
in good faith are entitled to, but are unable to procure, such
coverage through ordinary neans; or it shall adopt a
reasonabl e plan or plans for the equitabl e apportionnent or
shari ng anong such insurers of w ndstorm coverage, which may
include formation of an association for this purpose. As used
in this subsection, the term"property insurance" neans

i nsurance on real or personal property, as defined in s.

624. 604, including insurance for fire, industrial fire, allied
lines, farnowners nultiperil, honeowners' nultiperil,
commercial multiperil, and nobile honmes, and including
liability coverages on all such insurance, but excluding
inland marine as defined in s. 624.607(3) and excl uding

vehi cl e insurance as defined in s. 624.605(1)(a) other than

i nsurance on nobil e hones used as pernmanent dwellings. The
departnent shall adopt rules that provide a fornmula for the
recovery and repaynent of any deferred assessnents.

1. For the purpose of this section, properties
eligible for such wi ndstorm coverage are defined as dwellings,
bui | di ngs, and other structures, including nobile hones which
are used as dwellings and which are tied down in conpliance
with nobile honme tie-down requirenents prescribed by the
Departnent of Hi ghway Safety and Mtor Vehicles pursuant to s.
320. 8325, and the contents of all such properties. An
applicant or policyholder is eligible for coverage only if an
of fer of coverage cannot be obtained by or for the applicant
or policyholder froman adnitted i nsurer at approved rates.

2.a.(1) Al insurers required to be nmenbers of such
associ ation shall participate in its witings, expenses, and

44
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| osses. Surplus of the association shall be retained for the
payrment of clains and shall not be distributed to the nenber
i nsurers. Such participation by nenber insurers shall be in
the proportion that the net direct prem uns of each nenber
insurer witten for property insurance in this state during

t he precedi ng cal endar year bear to the aggregate net direct
prem uns for property insurance of all nenber insurers, as
reduced by any credits for voluntary witings, in this state
during the precedi ng cal endar year. For the purposes of this
subsection, the term"net direct prem uns" neans direct
witten prem unms for property insurance, reduced by prem um
for liability coverage and for the following if included in
allied lines: rain and hail on growi ng crops; |ivestock
associ ation direct preniuns booked; National Flood |Insurance
Program direct premuns; and simlar deductions specifically
aut hori zed by the plan of operation and approved by the
departnment. A nenber's participation shall begin on the first
day of the cal endar year following the year in which it is
issued a certificate of authority to transact property
insurance in the state and shall terminate 1 year after the
end of the cal endar year during which it no |longer holds a
certificate of authority to transact property insurance in the
state. The conm ssioner, after review of annual statenents,
other reports, and any other statistics that the conmi ssioner
deens necessary, shall certify to the association the
aggregate direct premiuns witten for property insurance in
this state by all nenber insurers.

(I'1) The plan of operation shall provide for a board
of directors consisting of the Insurance Consuner Advocate
appoi nted under s. 627.0613, 1 consumer representative
appoi nted by the | nsurance Conm ssioner, 1 consuner

45
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representative appointed by the Governor, and 12 additi ona
nmenbers appoi nted as specified in the plan of operation. One
of the 12 additional nenbers shall be elected by the donestic
conpani es of this state on the basis of cumulative wei ghted
voting based on the net direct prem unms of donestic conpanies
inthis state. Nothing in the 1997 anendnents to this
paragraph terminates the existing board or the terns of any
nmenbers of the board.

(111) The plan of operation shall provide a fornula
whereby a conpany voluntarily providing wi ndstorm coverage in
affected areas will be relieved wholly or partially from
apportionnent of a regular assessnent pursuant to
sub- sub- subparagraph d. (1) or sub-sub-subparagraph d.(I11).

(1Y) A conpany which is a nenber of a group of
conpani es under conmon nanagenent may elect to have its
credits applied on a group basis, and any conmpany or group nmay
elect to have its credits applied to any other conpany or
gr oup.

(V) There shall be no credits or relief from
apportionnent to a conpany for energency assessnents coll ected
fromits policyhol ders under sub-sub-subparagraph d.(111).

(VI) The plan of operation may al so provide for the
award of credits, for a period not to exceed 3 years, froma
regul ar assessnent pursuant to sub-sub-subparagraph d.(l) or
sub- sub- subparagraph d. (I1) as an incentive for taking
policies out of the Residential Property and Casualty Joint
Underwiting Association. |In order to qualify for the
exenpti on under this sub-sub-subparagraph, the take-out plan
nmust provide that at | east 40 percent of the policies renpved
fromthe Residential Property and Casualty Joint Underwiting
Associ ation cover risks located in Dade, Broward, and Pal m
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Beach Counties or at |east 30 percent of the policies so
renoved cover risks |ocated in Dade, Broward, and Pal m Beach
Counties and an additional 50 percent of the policies so
renoved cover risks |ocated in other coastal counties, and
nmust al so provide that no nore than 15 percent of the policies
so renoved may exclude w ndstorm coverage. Wth the approval
of the departnment, the association nmay waive these geographic
criteria for a take-out plan that renobves at |east the | esser
of 100, 000 Residential Property and Casualty Joint
Underwriting Association policies or 15 percent of the tota
nunber of Residential Property and Casualty Joint Underwiting
Associ ation policies, provided the governing board of the
Resi dential Property and Casualty Joint Underwiting
Association certifies that the take-out plan will nmaterially
reduce the Residential Property and Casualty Joint
Underwriting Association's 100-year probabl e maxi mum |l oss from
hurricanes. Wth the approval of the departnent, the board
may extend such credits for an additional year if the insurer
guar antees an additional year of renewability for all policies
renoved fromthe Residential Property and Casualty Joint
Underwriting Association, or for 2 additional years if the
i nsurer guarantees 2 additional years of renewability for al
policies renoved fromthe Residential Property and Casualty
Joint Underwriting Association

b. Assessnents to pay deficits in the association
under this subparagraph shall be included as an appropriate
factor in the making of rates as provided in s. 627.3512.

c. The Legislature finds that the potential for
unlinmted deficit assessnents under this subparagraph nay
i nduce insurers to attenpt to reduce their witings in the
voluntary market, and that such actions would worsen the
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availability problens that the association was created to
renedy. It is the intent of the Legislature that insurers
remain fully responsible for paying regular assessnents and
col l ecting energency assessnents for any deficits of the
associ ation; however, it is also the intent of the Legislature
to provide a neans by which assessnent liabilities nay be
anortized over a period of years.

d. (1) Wien the deficit incurred in a particular
cal endar year is 10 percent or |ess of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the deficit.

(I'1) Wen the deficit incurred in a particular
cal endar year exceeds 10 percent of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the greater of 10 percent of the deficit or 10 percent of the
aggregate statewide direct witten prem umfor property
i nsurance for the prior cal endar year for nenber insurers. Any
remai ni ng deficit shall be recovered through energency
assessnent s under sub-sub-subparagraph (111).

(I'11) Upon a deternmination by the board of directors
that a deficit exceeds the anmount that will be recovered
t hrough regul ar assessnents on nenber insurers, pursuant to
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), the
board shall |evy, after verification by the departnent,
energency assessnents to be coll ected by nenber insurers and
by underwriting associations created pursuant to this section
which wite property insurance, upon issuance or renewal of
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1| property insurance policies other than National Flood

2| Insurance policies in the year or years followi ng | evy of the
3 | regul ar assessnments. The anount of the energency assessnent

4] collected in a particular year shall be a uniform percentage
5] of that year's direct witten prem umfor property insurance
6| for all nenber insurers and underwiting associations,

7 | excluding National Flood Insurance policy prem uns, as

8 | annual ly determ ned by the board and verified by the

9 | departnent. The departnent shall verify the arithnetic

10 | calcul ations involved in the board' s determination wthin 30
11 | days after receipt of the information on which the

12 | determ nati on was based. Notwi thstandi ng any ot her provision
13| of law, each nenber insurer and each underwiting association
14 | created pursuant to this section shall collect energency

15 | assessnents fromits policyhol ders wi thout such obligation

16 | being affected by any credit, linitation, exenption, or

17 | defernent. The energency assessnents so collected shall be
18 | transferred directly to the association on a periodic basis as
19 | determi ned by the association. The aggregate anpunt of
20 | energency assessnents | evi ed under this sub-sub-subparagraph
21| in any cal endar year nmay not exceed the greater of 10 percent
22 | of the anmpbunt needed to cover the original deficit, plus
23 | interest, fees, conmissions, required reserves, and other
24 | costs associated with financing of the original deficit, or 10
25 | percent of the aggregate statewi de direct witten prem um for
26 | property insurance witten by nenber insurers and underwiting
27 | associations for the prior year, plus interest, fees,
28 | conmi ssions, required reserves, and ot her costs associ ated
29 | with financing the original deficit. The board may pl edge the
30 | proceeds of the energency assessnents under this
31 | sub-sub-subparagraph as the source of revenue for bonds, to
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retire any other debt incurred as a result of the deficit or
events giving rise to the deficit, or in any other way that
the board determines will efficiently recover the deficit. The
energency assessnents under this sub-sub-subparagraph shal
continue as long as any bonds issued or other indebtedness
incurred with respect to a deficit for which the assessnent
was i nmposed remai n outstandi ng, unless adequate provision has
been made for the paynent of such bonds or other indebtedness
pursuant to the docunent governing such bonds or other
i ndebt edness. Energency assessnments coll ected under this
sub- sub- subparagraph are not part of an insurer's rates, are
not prem um and are not subject to premumtax, fees, or
conmi ssions; however, failure to pay the energency assessnent
shall be treated as failure to pay prem um

(1'V) Each nenber insurer's share of the total regular
assessnent s under sub-sub-subparagraph (I) or
sub- sub- subparagraph (I1) shall be in the proportion that the
insurer's net direct premiumfor property insurance in this
state, for the year preceding the assessnent bears to the
aggregate statewide net direct premumfor property insurance
of all nenber insurers, as reduced by any credits for
voluntary witings for that year

(V) If regular deficit assessnments are nade under
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), or by
the Residential Property and Casualty Joint Underwriting
Associ ati on under sub-subparagraph (6)(b)3.a. or
sub- subparagraph (6)(b)3.b., the association shall |evy upon
the association's policyholders, as part of its next rate
filing, or by a separate rate filing solely for this purpose,
a mar ket equalization surcharge in a percentage equal to the
total anount of such regul ar assessnents divided by the
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aggregate statewide direct witten prem umfor property
i nsurance for nenber insurers for the prior cal endar year
Mar ket equal i zation surcharges under this sub-sub-subparagraph
are not considered prenmiumand are not subject to conm ssions,
fees, or prem umtaxes; however, failure to pay a market
equal i zation surcharge shall be treated as failure to pay
prem um

e. The governing body of any unit of |ocal governnent,
any residents of which are insured under the plan, nay issue
bonds as defined in s. 125.013 or s. 166.101 to fund an
assi stance program in conjunction with the association, for
t he purpose of defraying deficits of the association. |In order
to avoid needl ess and indiscrinmnate proliferation
duplication, and fragnentation of such assistance prograns,
any unit of | ocal governnent, any residents of which are
i nsured by the association, may provide for the paynment of
| osses, regardl ess of whether or not the | osses occurred
within or outside of the territorial jurisdiction of the |oca
governnment. Revenue bonds nmay not be issued until validated
pursuant to chapter 75, unless a state of energency is
decl ared by executive order or proclamation of the Governor
pursuant to s. 252.36 naking such findings as are necessary to
determine that it is in the best interests of, and necessary
for, the protection of the public health, safety, and genera
wel fare of residents of this state and the protection and
preservation of the econonic stability of insurers operating
inthis state, and declaring it an essential public purpose to
permt certain nmunicipalities or counties to i ssue bonds as
will provide relief to claimnts and policyhol ders of the
associ ation and insurers responsible for apportionnent of plan
| osses. Any such unit of |ocal governnent nmay enter into such
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contracts with the association and with any other entity
created pursuant to this subsection as are necessary to carry
out this paragraph. Any bonds issued under this

sub- subpar agraph shall be payable fromand secured by noneys
received by the association fromassessnents under this
subpar agr aph, and assigned and pl edged to or on behalf of the
unit of local governnent for the benefit of the hol ders of
such bonds. The funds, credit, property, and taxi ng power of
the state or of the unit of |ocal governnent shall not be

pl edged for the paynent of such bonds. If any of the bonds
remai n unsold 60 days after issuance, the departnent shal
require all insurers subject to assessnent to purchase the
bonds, which shall be treated as adnmtted assets; each insurer
shall be required to purchase that percentage of the unsold
portion of the bond issue that equals the insurer's relative
share of assessment liability under this subsection. An

i nsurer shall not be required to purchase the bonds to the
extent that the departnent determ nes that the purchase woul d
endanger or inpair the solvency of the insurer. The authority
granted by this sub-subparagraph is additional to any bondi ng
authority granted by subparagraph 6.

3. The plan shall also provide that any nenber with a
surplus as to policyholders of $20 mllion or less witing 25
percent or nore of its total countryw de property insurance
premiuns in this state nmay petition the departnment, within the
first 90 days of each cal endar year, to qualify as a linted
apportionnent conpany. The apportionnment of such a nenber
conpany in any cal endar year for which it is qualified shal
not exceed its gross participation, which shall not be
affected by the formula for voluntary witings. In no event
shall a limted apportionnment conpany be required to
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participate in any apportionnment of |osses pursuant to

sub- sub- subparagraph 2.d. () or sub-sub-subparagraph 2.d.(11)
in the aggregate which exceeds $50 million after paynent of
avail abl e plan funds in any cal endar year. However, a linited
apportionnent conpany shall collect fromits policyhol ders any
ener gency assessnent inposed under sub-sub-subparagraph
2.d.(I'l'l). The plan shall provide that, if the departnent
determ nes that any regul ar assessnment will result in an

i mpai rnent of the surplus of a linited apportionnent conpany,
the departnment may direct that all or part of such assessnent
be deferred. However, there shall be no limtation or
defernent of an energency assessnent to be collected from

pol i cyhol ders under sub-sub-subparagraph 2.d.(111).

4. The plan shall provide for the defernent, in whole
or in part, of a regular assessnent of a nenber insurer under
sub- sub- subparagraph 2.d. (1) or sub-sub-subparagraph 2.d.(11),
but not for an energency assessnent collected from
pol i cyhol ders under sub-sub-subparagraph 2.d.(1I11), if, in the
opi ni on of the comi ssioner, paynent of such regul ar
assessnment woul d endanger or inpair the solvency of the nenber
insurer. In the event a regul ar assessnent agai nst a nenber
insurer is deferred in whole or in part, the anbunt by which
such assessnent is deferred may be assessed agai nst the other
menber insurers in a manner consistent with the basis for
assessnents set forth in sub-sub-subparagraph 2.d. (1) or
sub- sub- subparagraph 2.d. (I1).

5.a. The plan of operation may include deductibles and
rules for classification of risks and rate nodifications
consistent with the objective of providing and maintaining
funds sufficient to pay catastrophe | osses.
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b. The association may require arbitration of a rate
filing under s. 627.062(6). It is the intent of the
Legislature that the rates for coverage provided by the
associ ation be actuarially sound and not conpetitive with
approved rates charged in the admtted voluntary nmarket such
that the association functions as a residual market nechanism
to provide insurance only when the insurance cannot be
procured in the voluntary market. The plan of operation shal
provide a nechanismto assure that, beginning no later than
January 1, 1999, the rates charged by the association for each
line of business are reflective of approved rates in the
voluntary market for hurricane coverage for each |line of
business in the various areas eligible for association
cover age.

c. The association shall provide for w ndstorm

coverage on residential properties in limts upto $10 mllion
for commercial lines residential risks and up to $1 million
for personal lines residential risks. If coverage with the

association is sought for a residential risk valued in excess
of these limts, coverage shall be available to the risk up to
the repl acenent cost or actual cash value of the property, at
the option of the insured, if coverage for the risk cannot be
| ocated in the authorized market. The associ ati on nust accept

a commercial lines residential risk with linmts above $10
mllion or a personal lines residential risk with lints above
$1 million if coverage is not available in the authorized

mar ket. The association may wite coverage above the lints
specified in this subparagraph with or without facultative or
ot her reinsurance coverage, as the association deternines
appropri at e.
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d. The plan of operation nust provide objective
criteria and procedures, approved by the departnent, to be
unifornmy applied for all applicants in determ ning whether an
i ndividual risk is so hazardous as to be uninsurable. In
maki ng this deternmination and in establishing the criteria and
procedures, the foll owi ng shall be considered:

(1) \Whether the likelihood of a loss for the
i ndividual risk is substantially higher than for other risks
of the sane class; and

(I'1) Whether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er ni ned.

The acceptance or rejection of a risk by the association
pursuant to such criteria and procedures nust be construed as
the private placenent of insurance, and the provisions of
chapter 120 do not apply.

o ¥ e 4] L g
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6.a. The plan of operation may authorize the fornmation
of a private nonprofit corporation, a private nonprofit
uni ncor porated association, a partnership, a trust, alinted
liability conpany, or a nonprofit nutual conpany which may be
enpower ed, anong ot her things, to borrow noney by issuing
bonds or by incurring other indebtedness and to accunul ate
reserves or funds to be used for the paynent of insured
cat astrophe | osses. The plan nmay authorize all actions
necessary to facilitate the i ssuance of bonds, including the
pl edgi ng of assessnents or other revenues.

b. Any entity created under this subsection, or any
entity fornmed for the purposes of this subsection, may sue and
be sued, may borrow npney; issue bonds, notes, or debt
instrunents; pledge or sell assessnents, market equalization
surcharges and ot her surcharges, rights, prem uns, contractua
rights, projected recoveries fromthe Florida Hurricane
Cat astrophe Fund, other reinsurance recoverables, and other
assets as security for such bonds, notes, or debt instrunents;
enter into any contracts or agreenents necessary or proper to
acconpl i sh such borrow ngs; and take other actions necessary
to carry out the purposes of this subsection. The association
may i ssue bonds or incur other indebtedness, or have bonds
i ssued on its behalf by a unit of l|ocal governnment pursuant to
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1| subparagraph (g)2., in the absence of a hurricane or other

2 | weather-rel ated event, upon a determ nation by the association
3| subject to approval by the departnment that such action would

4] enable it to efficiently neet the financial obligations of the
5| association and that such financings are reasonably necessary
6| to effectuate the requirenents of this subsection. Any such

7| entity may accunul ate reserves and retain surpluses as of the
8 | end of any association year to provide for the paynent of

9| losses incurred by the association during that year or any

10| future year. The association shall incorporate and conti nue

11| the plan of operation and articles of agreenent in effect on
12 | the effective date of chapter 76-96, Laws of Florida, to the
13 | extent that it is not inconsistent with chapter 76-96, and as
14 | subsequently nodified consistent with chapter 76-96. The board
15 ) of directors and officers currently serving shall continue to
16 | serve until their successors are duly qualified as provided

17 | under the plan. The assets and obligations of the plan in

18 | effect inmmediately prior to the effective date of chapter

19| 76-96 shall be construed to be the assets and obligations of
20 | the successor plan created herein.

21 c. Inrecognition of s. 10, Art. | of the State

22 | Constitution, prohibiting the inpairnent of obligations of

23| contracts, it is the intent of the Legislature that no action
24 | be taken whose purpose is to inpair any bond indenture or

25 | financi ng agreenent or any revenue source commtted by

26 | contract to such bond or other indebtedness issued or incurred
27 | by the association or any other entity created under this

28 | subsecti on.

29 7. On such coverage, an agent's renuneration shall be
30 | that amount of noney payable to the agent by the terns of his
31| or her contract with the conpany with which the business is
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pl aced. However, no conmi ssion will be paid on that portion of
the premiumwhich is in excess of the standard prem um of that
conpany.

8. Subject to approval by the departnent, the
association nmay establish different eligibility requirenents
and operational procedures for any line or type of coverage
for any specified eligible area or portion of an eligible area
if the board determ nes that such changes to the eligibility
requi renments and operational procedures are justified due to
the voluntary nmarket being sufficiently stable and conpetitive
in such area or for such Iine or type of coverage and that
consuners who, in good faith, are unable to obtain insurance
t hrough the voluntary market through ordinary methods woul d
continue to have access to coverage fromthe association. Wen
coverage is sought in connection with a real property
transfer, such requirenments and procedures shall not provide
for an effective date of coverage |ater than the date of the
closing of the transfer as established by the transferor, the
transferee, and, if applicable, the | ender

9. Notwithstandi ng any other provision of |aw

a. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
the association created or purported to be created pursuant to
any financing docunents to secure any bonds or other
i ndebt edness of the association shall be and remain valid and
enforceabl e, notw thstanding the cormmencenent of and during
the continuation of, and after, any rehabilitation
i nsol vency, |iquidation, bankruptcy, receivership,
conservat orshi p, reorgani zation, or simlar proceedi ng agai nst
t he associ ation under the laws of this state or any other
appl i cabl e | aws.
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1 b. No such proceeding shall relieve the association of
2|its obligation, or otherwi se affect its ability to performits
3| obligation, to continue to collect, or levy and collect,

4 | assessnents, narket equalization or other surcharges,

5] projected recoveries fromthe Florida Hurricane Catastrophe

6 | Fund, reinsurance recoverables, or any other rights, revenues,
7| or other assets of the association pledged.

8 c. Each such pledge or sale of, lien upon, and

9| security interest in, including the priority of such pledge,
10| lien, or security interest, any such assessnents, energency

11 | assessnents, narket equalization or renewal surcharges,

12 | projected recoveries fromthe Florida Hurricane Catastrophe

13 | Fund, reinsurance recoverables, or other rights, revenues, or
14 | other assets which are collected, or |evied and coll ect ed,

15| after the comencenent of and during the pendency of or after
16 | any such proceedi ng shall continue unaffected by such

17 | proceedi ng.

18 d. As used in this subsection, the term"financing

19 | docunents" neans any agreenent, instrunment, or other docunent
20 | now existing or hereafter created evidencing any bonds or

21 | other indebtedness of the association or pursuant to which any
22 | such bonds or other indebtedness has been or nay be issued and
23 | pursuant to which any rights, revenues, or other assets of the
24 | association are pledged or sold to secure the repaynent of

25 | such bonds or indebtedness, together with the paynent of

26 | interest on such bonds or such indebtedness, or the paynent of
27 | any other obligation of the association related to such bonds
28 | or indebtedness.

29 e. Any such pledge or sale of assessnents, revenues,
30| contract rights or other rights or assets of the association
31| shall constitute a lien and security interest, or sale, as the
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case may be, that is inmediately effective and attaches to
such assessnents, revenues, contract, or other rights or
assets, whether or not inposed or collected at the tine the

pl edge or sale is made. Any such pledge or sale is effective,
val i d, binding, and enforceabl e against the association or
other entity making such pledge or sale, and valid and bi ndi ng
agai nst and superior to any conpeting clainms or obligations
owed to any other person or entity, including policyholders in
this state, asserting rights in any such assessnents,

revenues, contract, or other rights or assets to the extent
set forth in and in accordance with the terns of the pl edge or
sal e contained in the applicable financing docunents, whether
or not any such person or entity has notice of such pl edge or
sal e and without the need for any physical delivery,
recordation, filing, or other action

f. There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any nenber
insurer or its agents or enployees, agents or enployees of the
associ ation, nenbers of the board of directors of the
association, or the departnent or its representatives, for any
action taken by themin the performance of their duties or
responsibilities under this subsection. Such imunity does not
apply to actions for breach of any contract or agreenent
pertaining to insurance, or any willful tort.

Section 4. Except as otherw se provided in this act,
this act shall take effect COctober 1, 2001, except that this
section and section 627.351(6)(c)4.b. and (g)3.b., Florida
Statutes, as created by this act, shall take effect June 1
2001.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE_SUBSTI TUTE FOR
2 SB 2234
3
4| Provides that the "Citizens Property |Insurance CbrPoration"
(CITIZENS)wi | | offer a coi nsurance ﬂrogran1mnth aut hori zed
5| Insurers tor hurricane coverage within the current Florida
5 W ndst orm Underwriting Associ ation (FWJA) areas.
Provides that CITIZENS will inpose and collect an anount equa
71 to the Pren1un1tax to augnment the financial resources of the
8 corporation available to carry out its public purpose.
I nsurance rates for CITIZENS will be calculated by utilizing
9| specified | oss costs approved by the Insurance Service OficCe.
10| Provides that the Florida Surplus Lines Service Ofice wll
verify and coll ect energency assessments for policyhol ders and
11| remt to CITIZENS.
12 | Establ i shes a new assessnent account within the Florida
I nsurance Guaranty Association for nedical malpractice
13 | i nsurance.
14 | Repeals the provision that a Eolicyholder is no | onger i
eligible for coverage in the FWJA if an offer of coverage is
15 | nadé by an authorized insurer
16 | Renpbves the provision which allowed the Departnent of
| nsurance_ to postpone the effective date should the departnent
17 | find specified energency conditions.
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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