SB 2240 First Engrossed

1 Abill to be entitled

2 An act relating to warranty associ ati ons;

3 anmending s. 634.011, F.S.; defining the term

4 "addi tive product"; redefining the terns "notor
5 vehi cl e service agreenent" and "sal esperson”

6 anending s. 634.044, F.S.; including part

7 i nventories anong the all owabl e assets of a

8 servi ce agreement conpany; anending s. 634. 137,
9 F.S.; providing for subm ssion of financial

10 reports to the Departnent of Insurance in a

11 conputer-readable form anending s. 634.171

12 F.S.; providing that a notor vehicle service
13 agreenent conpany is not required to be

14 licensed as a sal esperson to solicit, sell

15 i ssue, or otherw se transact the notor vehicle
16 service agreenents issued by the conpany;

17 repealing s. 634.281, F.S., which provides that
18 servi ce agreement conpanies and their

19 sal espersons shall be subject to pt. I X of ch
20 626, F.S., relating to service agreenent
21 conpani es and their sal espersons; creating s.
22 634. 2815, F.S.; prohibiting engaging in any
23 trade practice deternmined to be an unfair
24 nmet hod of conpetition or an unfair or deceptive
25 act or practice involving the business of notor
26 vehi cl e service agreenents; creating s.
27 634.282, F.S.; defining unfair nethods of
28 conpetition and unfair or deceptive acts or
29 practices; creating s. 634.2825, F. S
30 requiring vendors and | enders to separately
31 state and identify the anobunt charged and to be

1
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1 paid for a notor vehicle service agreenent;
2 providing applicability; creating s. 634.283,
3 F.S.; providing power of the Departnent of
4 | nsurance to exam ne and investigate the
5 affairs of persons involved in the business of
6 not or vehicle service agreenents in the state;
7 creating s. 634.284, F.S.; authorizing the
8 departnent to conduct hearings with respect to
9 speci fied prohibited practices; providing a
10 fine for failure to conply with a subpoena or
11 an order directing discovery; creating s.
12 634.285, F.S.; providing for the issuance of
13 cease and desi st orders by the departnent;
14 providing specified penalties; creating s.
15 634.286, F.S.; providing for appeals of orders
16 of the departnment; creating s. 634.287, F.S.
17 providing penalties for violation of a cease
18 and desi st order of the departnent; creating s.
19 634.288, F.S.; providing for civil liability;
20 anending s. 634.3077, F.S.; elinmnating
21 speci fied assets to be deducted in conputing
22 the net asset requirenent of a honme warranty
23 associ ation; creating s. 634.3078, F.S.
24 speci fying all owabl e assets and liabilities
25 With respect to the determ nation of the
26 financial condition of a service warranty
27 associ ation; anending s. 634.312, F.S.
28 anmendi ng provisions relating to the filing and
29 approval of forms; anending s. 634.313, F.S.
30 providing for the subm ssion of annua
31 statenents and financial reports to the
2
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1 Departnent of |nsurance in a conputer-readabl e
2 form anending s. 634.318, F.S.; providing that
3 a hone warranty association is not required to
4 be licensed as a sal esperson to solicit, sell
5 i ssue, or otherw se transact the hone warranty
6 agreenents issued by the association; anending
7 S. 634.331, F.S.; revising term nology with
8 respect to coverage of property for sale;
9 anending s. 634.415, F.S.; providing for the
10 subm ssion of statenents and reports to the
11 Departnent of |nsurance in a conputer-readabl e
12 form anending s. 634.419, F.S.; providing that
13 a service warranty association is not required
14 to be licensed as a sales representative to
15 solicit, sell, or issue service warranty
16 agreenents issued by the association; anending
17 S. 634.436, F.S.; including advertising
18 offering, or providing a free service warranty
19 as an inducenent to specified purchases or
20 sal es anpbng acts or practices that constitute
21 unfair nmethods of conpetition and unfair or
22 deceptive acts or practices; anending ss.
23 624. 124, 628.4615, F.S.; correcting
24 cross-references; creating s. 634.289, F.S.
25 provi di ng rul emaki ng authority; anending s.
26 634.302, F.S.; providing rul emaking authority;
27 anending s. 634.402, F.S.; providing rul enaking
28 authority; providing for effective dates.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
3
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SB 2240 First Engrossed

Section 1. Present subsections (2) through (16) of
section 634.011, Florida Statutes, are renunbered as
subsections (3) through (17), respectively, present
subsections (7) and (13) are anended, and a new subsection (2)
is added to that section, to read:

634.011 Definitions.--As used in this part, the term

(2) "Additive product"” neans any fuel suppl enent, oi

suppl enent, or any ot her suppl enent product added to a notor

vehicl e for the purpose of increasing or enhancing the

perfornance or inproving the longevity of such notor vehicle.

(8) 7 "Motor vehicle service agreenent” or "service
agreenent” means any contract or agreenent indemifying the
servi ce agreenent holder for the notor vehicle |isted on the
service agreenent and arising out of the ownership, operation
and use of the notor vehicle against | oss caused by failure of
any nmechani cal or other conponent part, or any nechanical or
ot her conponent part that does not function as it was
originally intended; however, nothing in this part shal
prohibit or affect the giving, free of charge, of the usua
perfornmance guarantees by manufacturers or dealers in
connection with the sale of notor vehicles; and provided
further, however, transactions exenpt under s. 624.125 shal
be expressly excluded fromthis definition and are exenpt from
the provisions of this part. The term "notor vehicle service

agreenent"” includes any contract or agreenent which provides

the coverage or protection defined in this subsection and is

i ssued or provided in conjunction with an additive product

applied to the motor vehicle which is the subject of such

contract or agreenent.

(14) (33> " Sal esperson" neans any deal ership,
corporation, partnership, or sole proprietorship enployed or

4
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SB 2240 First Engrossed

ot herwi se retained by an insurer or notor vehicle service
agreenent conpany for the purpose of selling or issuing notor
vehi cl e service agreenents or for the purpose of soliciting or

retaining other sal espersons.

Section 2. Subsection (1) of section 634.044, Florida
Statutes, is anended to read:

634. 044 Assets and liabilities.--

(1) ASSETS.--In any determ nation of the financi al

condition of a service agreenent conpany, there shall be
al l oned as assets only those assets that are owned by the
servi ce agreement conpany and which assets consi st of:

(a) Cash in the possession of the service agreenent
conpany, or in transit under its control, including the true
bal ance of any deposit in a solvent bank, savings and | oan
associ ation, or trust conpany which is doniciled in the United
St at es.

(b) Investnents, securities, properties, and | oans
acquired or held in accordance with this part, and in
connection therewith the followi ng itens:

1. Interest due or accrued on any bond or evidence of
i ndebt edness which is not in default and which is not val ued
on a basis including accrued interest.

2. Declared and unpaid dividends on stock and shar es,
unl ess the anmount of the dividends has otherw se been all owed
as an asset.

3. Interest due or accrued upon a collateral |oan
which is not in default in an anobunt not to exceed 1 year's
i nterest thereon.

4. Interest due or accrued on deposits or certificates
of deposit in solvent banks, savings and | oan associ ati ons,
and trust conpanies doniciled in the United States, and

5
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1| interest due or accrued on other assets, if such interest is
2]in the judgnent of the departnent a collectible asset.
3 5. Interest due or accrued on current nortgage | oans,
4] in an anount not exceeding in any event the anount, if any, of
5| the excess of the value of the property |ess delinquent taxes
6 | thereon over the unpaid principal; but in no event shal
7| interest accrued for a period in excess of 90 days be all owed
8 | as an asset.
9 6. Rent due or accrued on real property if such rent
10|l is not in arrears for nore than 3 nonths. However, in no
11 | event shall rent accrued for a period in excess of 90 days be
12 | al | owed as an asset.
13 7. The unaccrued portion of taxes paid prior to the
14 | due date on real property.
15 (c) Furniture, fixtures, furnishings, vehicles, and
16 | equi pnent, if the original cost of each itemis at |east $200,
17 | which cost shall be anortized in full over a period not to
18 | exceed 5 cal endar years, unless otherw se approved by the
19 | depart nent.
20 (d) Part inventories maintained for the purpose of
21 | servicing products warranted. Part inventories nust be listed
22 | at cost. Service agreenent conpanies are required to maintain
23 | records to support valuation of part inventories.
24 (e) td)y The liquidation value of er prepaid expenses.
25 (f)fe)y Oher assets or receivables, not inconsistent
26 | with the provisions of this section, deened by the departnent
27| to be available for the paynent of |osses and clains, at
28 | values to be deternined by the departnent.
29
30 | The departnent, upon determ ning that a service agreenent
31 | conpany's asset has not been eval uated according to applicable
6
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1| law or that it does not qualify as an asset, shall require the
2 | service agreenent conpany to properly reevaluate the asset or
3| replace the asset with an asset suitable to the departnent
41 within 30 days of witten notification by the departnent of
5| this determnation, if the renpoval of the asset fromthe
6 | organi zation's assets would inpair the conpany's sol vency.
7 Section 3. Subsection (5) is added to section 634. 137,
8| Florida Statutes, to read
9 634. 137 Financial and statistical reporting
10 | requirenents. - -
11 (5) The departnent may by rule require each notor
12 | vehicle service agreenent conpany to subnit to the departnent,
13| as the departnent may designate, all or part of the
14 | information contained in the financial reports required by
15| this section in a conputer-readable formconpatible with the
16 | el ectronic data processing system specified by the departnent.
17 Section 4. Section 634.171, Florida Statutes, is
18 | anended to read:
19 634.171 Sal esperson to be licensed and
20 | appoi nt ed. - - Sal espersons for notor vehicle service agreenent
21 | conpani es and insurers shall be licensed, appointed, renewed,
22 | continued, reinstated, or ternminated as prescribed in chapter
23| 626 for insurance representatives in general. However, they
24 | shall be exenpt fromall other provisions of chapter 626
25| including fingerprinting, photo identification, education, and
26 | exam nation provisions. License, appointnent, and other fees
27 | shall be those prescribed in s. 624.501. A licensed and
28 | appoi nted sal esperson shall be directly responsible and
29 | accountable for all acts of her or his enployees and ot her
30 | representatives. Each service agreenent conpany or insurer
31| shall, on fornms prescribed by the departnent, within 30 days
7
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after term nation of the appointnent, notify the departnent of
such termnation. No enployee or sal esperson of a notor
vehi cl e service agreenent conpany or insurer may directly or
indirectly solicit or negotiate insurance contracts, or hold
hersel f or hinself out in any manner to be an insurance agent
or solicitor, unless so qualified, |icensed, and appointed

t herefor under the Florida Insurance Code. A notor vehicle

servi ce agreenment conpany is not required to be licensed as a

sal esperson to solicit, sell, issue, or otherw se transact the

not or vehicle service agreenents issued by the notor vehicle

servi ce agreenent conpany.

Section 5. Section 634.281, Florida Statutes, is
r epeal ed

Section 6. Section 634.2815, Florida Statutes, is
created to read

634. 2815 Unfair nethods of conpetition and unfair or

deceptive acts or practices prohibited.--No person may engage

inthis state in any trade practice which is defined in this

part as, or deternmined pursuant to s. 634.282 to be, an unfair

net hod of conpetition or an unfair or deceptive act or

practice involving the business of notor vehicle service

agr eenent s.

Section 7. Section 634.282, Florida Statutes, is
created to read

634.282 Unfair nethods of conpetition and unfair or

deceptive acts or practices defined.--The foll owi ng net hods,

acts, or practices are defined as unfair nethods of

conpetition and unfair or deceptive acts or practices:
(1) M SREPRESENTATI ON AND FALSE
ADVERTI SI NG. - - Knowi ngl y nmaki ng, issuing, circulating, or

causing to be nade, issued, or circul ated, any estinmate,

8
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illustration, circular, statenent, sales presentation

om ssion, or conparison which

(a) Msrepresents the benefits, advantages,

conditions, or terns of any notor vehicle service agreenent.

(b) Is nisleading or is a nisrepresentation as to the

financial condition of any person.

(c) Uses any nane or title of any contract

m srepresenting the true nature thereof.

(d) Is a nmisrepresentation for the purpose of

i nducing, or tending to induce, the |apse, forfeiture,

exchange, conversion, or surrender of any notor vehicle

service agreenent .

(e) Uses any advertisenent that would nislead or

ot herwi se cause a reasonabl e person to believe nistakenly that

the state or federal government is responsible for the notor

vehi cl e service agreenent sales activity of any person or

st ands behi nd any person's credit or that any person, the

state, or the federal governnent guarantees any returns on

not or vehicle service agreenents or is a source of paynent of

any notor vehicle service agreenent obligation of or sold by

any person.
(2) FALSE | NFORVATI ON AND ADVERTI SI NG
GENERALLY. - - Knowi ngly nmaki ng, publishing, dissem nating,

circulating, or placing before the public, or causing,

directly or indirectly, to be nmade, published, disseninated,

circulated, or placed before the public:

(a) |In a newspaper, nmgazi ne, or other publication

(b) In the formof a notice, circular, panphlet,

|l etter, or poster;

(c) Over any radio or television station; or

9
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1 (d) Over the Internet, electronically, or in any other
2 [ way,
3
4 | an advertisenent, announcement, or statenment containing any
5| assertion, representation, or statenent with respect to the
6 | busi ness of nmotor vehicle service agreenments, which assertion
7 | representation, or statenent is untrue, deceptive, or
8 | m sl eadi ng.
9 (3) DEFANATI ON. - - Knowi ngly maki ng, publi shing,
10| disseminating, or circulating, directly or indirectly, or
11| aiding, abetting, or encouragi ng the nmaking, publishing,
12 | di sseminating, or circulating of, any oral or witten
13 | statenent, or any panphlet, circular, article, or literature,
14| that is false or maliciously critical of, or derogatory to,
15| any person and that is calculated to injure such person
16 (4) BOYCOTT, COERCI ON, AND | NTI M DATION. --Entering
17 | into any agreenent to commit, or by any concerted action
18 | conmitting, any act of boycott, coercion, or intimdation
19 | resulting in, or tending to result in, unreasonable restraint
20| of, or nmonopoly in, the business of notor vehicle service
21 | agreenents.
22 (5) FALSE STATEMENTS AND ENTRI ES. - -
23 (a) Knowi ngly:
24 1. Filing with any supervisory or other public
25| of ficial
26 2. Making, publishing, disseninating, or circul ating
27 3. Delivering to any person
28 4., Placing before the public; or
29 5. Causing, directly or indirectly, to be nade
30 | published, disseninated, circul ated, delivered to any person
31| or placed before the public,
10

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O
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any fal se statenent.

(b) Knowingly nmaking any false entry of a nmateri al

fact in any book, report, or statenent of any person, or

knowingly failing to make a true entry of any material fact

pertaining to the business of such person in any book, report,

or statenment of such person.
(6) UNFAIR DI SCRI M NATI ON. - - Knowi ngly maki ng or
permitting any unfair discrimnation between individuals of

the sane actuarially supportable class and essentially the

sane hazard, in the anount of premum policy fees, or rates

charged for any notor vehicle service agreenent, in any of the

terns or conditions of such agreenment, or in any other nanner

what soever.
(7) UNLAWUL REBATES. - - Except as ot herw se expressly
provided by law, or in an applicable filing with the

departnment, know ngly:

(a) Pernmitting, or offering to make, or nmking, any

contract or agreenent as to such contract other than as

plainly expressed in the notor vehicle service agreenent

i ssued t hereon;

(b) Paying, allowing, or giving, or offering to pay,

allow, or give, directly or indirectly, as inducenent to such

not or vehicle service agreenent, any unlawful rebate of

prem uns payabl e on the agreenent, any special favor or

advantage in the benefits thereon, or any val uabl e

consi deration or inducenent not specified in the agreenent;

(c) Gving, selling, or purchasing, or offering to

give, sell, or purchase, as an inducenent to such notor

vehi cl e service agreenent or in connection therewith, any

st ocks, bonds, or other securities of any insurance conpany,

11
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servi ce agreement conpany, or other corporation, association,

or partnership, or any dividends or profits accrued thereon

or anything of value not specified in the notor vehicle

servi ce agreenent.
(8) UNFAIR CLAI M SETTLEMENT PRACTI CES. - -
(a) Attenpting to settle clains on the basis of an

application or any other material docunent that was altered

wi thout notice to, or know edge or consent of, the service

agr eenent hol der;

(b) Making a material nisrepresentation to the service

agreenent hol der for the purpose and with the intent of

effecting settlenent of such clains, |oss, or danmage under

such contract on less favorable terns than those provided in,

and contenpl ated by, such contract; or

(c) Committing or performng with such frequency as to

i ndicate a general business practice any of the foll ow ng

practices:
1. Failure to adopt and inplenent internal standards

for the investigation of clains;

2. Msrepresentation of pertinent facts or contract

provisions relating to coverages at issue;

3. Failure to acknow edge and act pronptly upon

communi cations with respect to clains;

4. Denial of clains without conducting reasonable

i nvestigati ons based upon avail able infornmation

5. Failure to affirmor deny full or partial coverage

of clains and, as to partial coverage, the dollar anpunt or

extent of coverage, or failure to provide a witten statenent

that the claimis being investigated, upon witten request of

the service agreenent holder within 30 days after

proof-of-1o0ss statenents have been conpl et ed;

12
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1 6. Failure to pronptly provide a reasonabl e

2 | explanation to the service agreenent holder of the basis in
3| the contract in relation to the facts or applicable |aw for

4] denial of a claimor for the offer of a conproni se settlenent;
5 7. Failure to pronptly notify the service agreenent

6 | hol der of any additional information necessary for the

7 | processing of a claim or

8 8. Failure to clearly explain the nature of the

9| requested infornmation and the reasons such information is

10 | necessary.

11 (9) FAILURE TO NAI NTAI N PROCEDURES FOR HANDLI NG

12 | COWPLAINTS. --Failing to maintain a conplete record of al

13 | conpl aints received since the date of the | ast exanination
14 | For purposes of this paragraph, "conplaint" neans any witten
15| conmuni cation prinmarily expressing a grievance.

16 (10) DI SCRI M NATORY REFUSAL TO I SSUE A

17 | CONTRACT. --Refusing to issue a contract solely because of an
18 | i ndividual's race, color, creed, marital status, sex, or

19 | national origin.
20 (11) M SREPRESENTATI ON | N SERVI CE AGREEMENT
21 | APPLI CATIONS. --Knowi ngly making a false or fraudulent witten
22 | or oral statement or representation on, or relative to, an
23 | application or negotiation for a notor vehicle service
24 | agreenent for the purpose of obtaining a fee, conm ssion
25| noney, or other benefit fromany insurer, service agreenent
26 | conpany, agent, broker, sal esperson, or individual
27 (12) FREE SERVI CE AGREEMENTS. - -
28 (a) Advertising, offering, or providing a free notor
29 | vehicle service agreenent as an i nducenent to the purchase or
30| sale of real or personal property or of services directly or
3l |indirectly connected with such real or personal property.

13
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1 (b) For the purposes of this subsection, a "free"
2 | notor vehicle service agreenent is:
3 1. A notor vehicle service agreenent for which no
4] identifiable and additional charge is nade to the purchaser of
5| such real property, personal property, or services.
6 2. A notor vehicle service agreenent for which an
7]identifiable or additional charge is made in an anount | ess
8 | than the cost of such notor vehicle service agreenent as to
9| the seller or other person, other than the service agreenent
10 | conpany, providing the sane.
11 3. Using the word "free" or words that inply the
12 | provision of a notor vehicle service agreenent without a cost
13 ] in connection with the advertising or offering for sale of any
14 | ki nd of goods, nerchandi se, or services.
15 (13) I LLEGAL DEALINGS I N PREM UMS; EXCESS OR REDUCED
16 | CHARGES FOR MOTOR VEHI CLE SERVI CE AGREEMENTS. - -
17 (a) Knowingly collecting any sumas a prenium or
18 | charge for a notor vehicle service agreenent, which is not
19 | then provided, or is not in due course to be provided, subject
20| to acceptance of the risk by a service agreenent conpany or an
21 | insurer, by a notor vehicle service agreenent issued by a
22 | service agreenent conpany or an insurer as pernitted by this
23| part.
24 (b) Knowingly collecting as a prem umor charge for a
25| notor vehicle service agreenent any sumin excess of or |ess
26 | than the preniumor charge applicable to such notor vehicle
27 | service agreenent, in accordance with the applicable
28 | classifications and rates as filed with the departnent, and as
29 | specified in the notor vehicle service agreenent.
30 (14) | NTERLOCKI NG OMNERSHI P AND NMANAGEMENT. - -
31

14
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(a) Any notor vehicle service agreenent conpany nmay

retain, invest in, or acquire the whole or any part of the

capital of any other notor vehicle service agreenent conpany,

or have a conmon managenent with any other notor vehicle

servi ce agreenment conpany, unless such retention, investnent,

acqui sition, or conmon nmanagenent is inconsistent with any

other provision of this part, or unless by reason thereof the

busi ness of such insurers with the public is conducted in a

manner that substantially | essens conpetition generally in the

i nsur ance busi ness.

(b) Any person otherwise qualified may be a director

of two or nore notor vehicle service agreenent conpani es that

are conpetitors, unless the effect thereof is substantially to

| essen conpetition between notor vehicle service agreenent

conpani es generally or materially tend to create a nonopoly.
(15) FALSE CLAI M5; OBTAI NI NG OR RETAI NI NG MONEY

DI SHONESTLY. - -
(a) Any sal esperson who causes to be presented to any

not or vehicle service agreenent conpany a false claimfor

payrment, knowi ng the sane to be false; or

(b) Any sal esperson who represents any notor vehicle

servi ce agreenment conpany or collects or does business wthout

the authority of the notor vehicle service agreement conpany,

secures cash advances by false statenents, or fails to turn

over when required, or satisfactorily account for, al

coll ections of such notor vehicle service agreenent conpany,

in addition to the other penalties provided in this act,

commts a nmisdenmeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.
(16) SLIDING --Sliding is the act or practice of:

15
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(a) Representing to the applicant that a specific

ancillary coverage or product is required by law in

conjunction with the purchase of a notor vehicle service

agreenent when such coverage or product is not required;

(b) Representing to the applicant that a specific

ancillary coverage or product is included in the notor vehicle

servi ce agreenent contract applied for without an additiona

charge when such charge is required; or

(c) Charging an applicant for a specific ancillary

coverage or product, in addition to the cost of the notor

vehi cl e service agreenent coverage applied for, wthout the

i nformed consent of the applicant.

No provision of this section shall be deemed to prohibit a

servi ce agreenent conpany or a licensed insurer fromgiving to

servi ce agreenment hol ders, prospective service agreenent

hol ders, and others for the purpose of advertising, any

article of nerchandi se having a value of not nore than $25.
Section 8. Section 634.2825, Florida Statutes, is
created to read

634. 2825 Motor vehicle service agreenent cost

specified in "price package". --

(1) When the premiumor charge for a notor vehicle

servi ce agreement or involving such property or nerchandise is

included in the overall purchase price or financing of the

pur chase of nerchandi se or property, the vendor or |ender

shal| separately state and identify the anpbunt charged and to

be paid for the notor vehicle service agreenent, and the

classifications, if any, upon which based; and the inclusion

or exclusion of the cost of a notor vehicle service agreenent

in such purchase price or financing shall not increase,

16
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reduce, or otherwi se affect any other factor involved in the

cost of nerchandise, property, or financing as to the

pur chaser or borrower.

(2) This section does not apply to transactions that

are subject to the provisions of part | of chapter 520,
entitled "The Motor Vehicle Retail Sales Finance Act."

Section 9. Section 634.283, Florida Statutes, is
created to read

634. 283 Power of departnent to exani ne and

i nvestigate.--The departnment nay exanine and investigate the

affairs of every person involved in the business of notor

vehi cl e service agreenents in this state in order to determne

whet her such person has been or is engaged in any unfair

net hod of conpetition or in any unfair or deceptive act or
practice prohibited by s. 634.2815.

Section 10. Section 634.284, Florida Statutes, is
created to read

634. 284 Prohi bited practices; hearings, wtnesses,

appear ances, production of books, and service of process.--

(1) \Whenever the departnent has reason to believe that

any person has engaged, or is engaging, in this state in any

unfair nmethod of conpetition or any unfair or deceptive act or

practice as defined in s. 634.282, or is engaging in the

busi ness of notor vehicle service agreenents w thout being

properly licensed as required by this part, and that a

proceedi ng by the departnent in respect thereto would be in

the interest of the public, the departnent shall conduct or

cause to have conducted a hearing in accordance with chapter
120.

(2) The departnent, a duly enpowered hearing officer

or an adnministrative |law judge shall, during the conduct of

17
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1| such hearing, have those powers enunerated in s. 120.569;

2 | however, the penalty for failure to conply with a subpoena or
3| with an order directing discovery is limted to a fine not to
4 | exceed $1, 000 per violation

5 (3) A statenent of charges, notice, or order under

6| this part may be served by anyone duly authorized by the

7 | departnent, either in the manner provided by |law for service
8| of process in civil actions or by certifying and mailing a

9| copy thereof to the person affected by such statenent, notice,
10 | order, or other process at her or his residence or principal
11| office or place of business. The verified return by the person
12 | so serving such statenent, notice, order, or other process,

13 | setting forth the manner of the service, is proof of the sane;
14 | and the return postcard recei pt for such statenent, notice,

15 ) order, or other process, certified and mailed as provided in
16 | this subsection, is proof of service of the sane.

17 Section 11. Section 634.285, Florida Statutes, is

18 | created to read:

19 634. 285 Cease and desist and penalty orders.--After
20| the hearing provided for in s. 634.284, the departnent shal
21 | enter a final order in accordance with s. 120.569. If it is
22 | determ ned that the person charged has engaged in an unfair or
23 | deceptive act or practice or the unlawful transaction of a
24 | servi ce agreenment business, the departnment also shall issue an
25| order requiring the violator to cease and desi st from engagi ng
26 | in such nethod of conpetition, act, or practice or the
27 | unl awmful transaction of service agreenent business. Further
28 | the departnent may, at its discretion, order any one or nore
29 | of the follow ng penalties:
30 (1) The suspension or revocation of such person's
31| license, or eligibility for any license, if the person knew,

18
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1| or reasonably shoul d have known, that she or he was in

2| violation of this part.

3 (2) If it is deternmined that the person charged has

4 | provided or offered to provide notor vehicle service

5| agreenents without proper licensure, the inposition of an

6| adm nistrative penalty not to exceed $1,000 for each service
7 | agreenent contract offered or effectuated.

8 Section 12. Section 634.286, Florida Statutes, is

9| created to read

10 634. 286 Appeals fromorders of the departnent.--Any
11 | person subject to an order of the departnent under s. 634. 285
12 | may obtain a review of such order by filing an appea

13 | therefromin accordance with the provisions and procedures for
14 | appeal fromthe orders of the departnent in general under s.
15| 120. 68.

16 Section 13. Section 634.287, Florida Statutes, is

17 | created to read:

18 634. 287 Penalty for violation of cease and desi st

19 | order.--Any person who violates a cease and desi st order of
20 | the departnent under s. 634.285 while such order is in effect,
21| after notice and hearing as provided in s. 634.284, is
22 | subject, at the discretion of the departnment, to any one or
23| nore of the follow ng penalties:
24 (1) A nonetary penalty of not nore than $50,000 as to
25| all matters determned in such hearing.
26 (2) The suspension or revocation of such person's
27 | license or eligibility to hold a |icense.
28 Section 14. Section 634.288, Florida Statutes, is
29 | created to read:
30 634.288 Civil liability.--The provisions of this part
31| are cunulative to rights under the general civil and comobn

19
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1| law, and no action of the departnent will abrogate such rights
2| to damages or other relief in any court.
3 Section 15. Effective January 1, 2002, section
4| 634.3077, Florida Statutes, is anended to read:
5 634. 3077 Financial requirenents.--
6 (1) An association licensed under this part shal
7 | mintain a funded, unearned prem umreserve account,
8 | consi sting of unencunbered assets, equal to a nininumof 25
9| percent of the gross witten premuns received by it from al
10 | warranty contracts in force. Such assets shall be held in the
11 | form of cash or invested in securities for investnents as
12 | provided in part Il of chapter 625.
13 (2) An association shall maintain, at a m ni num net
14 | assets equal to one-sixth of the witten premuns it receives
15| for the issuance and delivery of any binder or warranty in
16 | force. Net assets may be |l ess than one-sixth of the preniuns
17 | witten provided the association has net assets of not |ess
18 | t han $500, 000 and mai ntains a funded, unearned prem um reserve
19 | account consisting of unencunbered assets equal to a mni mum
20| of 40 percent of the gross witten prem uns received by it
21| fromall warranty contracts in force which shall be held in
22 | the formof cash or invested in securities for investnments as
23| provided in part |l of chapter 625.
24 3—tn—rconputing—the net—asset—regurerent;—gootdwH—+
25 ' ; ' ; ; '
26 ; ; ;
27 I , PINE I . I I . I
28 | eutsi-de—the—United—States—shat—be—deduectedF+romthenet
29 | assets—of—the—assoeciation—
30 (3)t4) An association shall not be required to set up
31| an unearned prenmiumreserve if it has purchased contractua

20
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liability insurance which denonstrates to the satisfaction of
t he departnent that 100 percent of its claimexposure is
covered by such insurance. Such contractual liability

i nsurance shall be obtained froman insurer that holds a
certificate of authority to do business within the state or
froman insurer approved by the departnent as financially
capabl e of neeting the obligations incurred pursuant to the
policy. For purposes of this subsection, the contractua
liability policy shall contain the follow ng provisions:

(a) In the event that the hone warranty association is
unable to fulfill its obligation under its contracts issued in
this state for any reason, including insolvency, bankruptcy,
or dissolution, the contractual liability insurer will pay
| osses and unearned prem uns under such plans directly to
persons naking cl ai ns under such contracts.

(b) The insurer issuing the policy shall assune ful
responsibility for the adm nistration of clains in the event
of the inability of the association to do so.

(c) The policy may not be cancel ed or not renewed by
either the insurer or the association unless 60 days' witten
notice thereof has been given to the departnent by the insurer
bef ore the date of such cancellation or nonrenewal .

(4) £5r- An association that purchases contractua
liability insurance on the warranties that it issues shal
provide the departnent with claimstatistics required to be
filed by associations not purchasing such insurance.

Section 16. Effective January 1, 2002, section
634.3078, Florida Statutes, is created to read:

634. 3078 Assets and liabilities.--

(1) ASSETS.--In any determ nation of the financial

condition of a honme warranty association, there shall be

21
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al l oned as assets only those assets that are owned by the hone

warranty associ ati on conpany and whi ch assets consi st of:

(a) Cash in the possession of the hone warranty

association, or in transit under its control, including the

true bal ance of any deposit in a solvent bank, savings and

| oan association, or trust conpany that is domciled in the
United States.
(b) Investnents, securities, properties, and | oans

acquired or held in accordance with this part and, in

connection therewith, the following itens:

1. Interest due or accrued on any bond or evidence of

i ndebt edness which is not in default and which is not val ued

on a basis including accrued interest.

2. Declared and unpaid dividends on stock and shar es,

unl ess the anmount of the dividends has ot herw se been al |l owed

as an asset.

3. Interest due or accrued upon a collateral |oan that

is not in default in an anbunt not to exceed 1 year's interest

t her eon.
4. Interest due or accrued on deposits or certificates

of deposit in solvent banks, savings and | oan associ ati ons,

and trust conpanies doniciled in the United States, and

i nterest due or accrued on other assets, if such interest is

in the judgnent of the departnent a collectible asset.

5. Interest due or accrued on current nortgage | oans,

in an anount not exceeding the amount, if any, of the excess

of the value of the property | ess delinquent taxes thereon

over the unpaid principal; but interest accrued for a period

in excess of 90 days may not be allowed as an asset.

6. Rent due or accrued on real property if such rent

is not in arrears for nore than 3 nonths. However, rent

22
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accrued for a period in excess of 90 days may not be all owed

as an asset.

7. The unaccrued portion of taxes paid prior to the

due date on real property.

(c) Furniture, fixtures, furnishings, vehicles, and

equi pnent, if the original cost of each itemis at |east $200,

whi ch cost shall be anortized in full over a period not to

exceed 5 cal endar years, unless otherw se approved by the

depart nent.
(d) Part inventories maintained for the purpose of

servi cing products warranted. Part inventories nust be |isted

at cost. Home warranty associations conpanies are required to

mai ntain records to support valuation of part inventories.

(e) The liquidation value of prepaid expenses.

(f) Oher assets or receivables, not inconsistent with

the provisions of this section, deened by the departnent to be

avail able for the paynent of |osses and clains, at values to

be deternined by the departnent.

The departnent, upon deternmning that a hone warranty

associ ation's asset has not been eval uated according to

applicable law or that it does not qualify as an asset, shal

require the hone warranty association to properly reeval uate

the asset or replace the asset with an asset suitable to the

departnment within 30 days after witten notification by the

departnment of this determination, if the renpval of the asset

fromthe organi zation's assets would inpair the conpany's

sol vency.
(2) ASSETS NOT ALLOWED. --1n addition to assets
i npliedy excluded by the provisions of subsection (1), the

foll owing assets expressly shall not be allowed as assets in

23
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1| any deternination of the financial condition of a hone

2 | warranty associ ation

3 (a) Goodwill, agreenent holder lists, patents, trade
4 | nanes, agreenents not to conpete, and other like intangible
5| assets.

6 (b) Any note or account receivable fromor advances to
7| officers, directors, or controlling stockhol ders, whether

8 | secured or not, and advances to enpl oyees, agents, or other

9 | persons on personal security only.

10 (c) Stock of the hone warranty association owned by it
11| directly or owed by it through any entity in which the

12 | organi zation owns or controls, directly or indirectly, nore
13 | than 25 percent of the ownership interest.

14 (d) Leasehold inprovenents, stationery, and

15| literature, except that |easehold inprovenents made prior to
16 | Cctober 1, 2001, shall be all owed as an asset and shall be
17 | anortized over the shortest of the foll owi ng periods:

18 1. The life of the | ease.

19 2. The useful life of the inprovenents.
20 3. The 3-year period follow ng Cctober 1, 2001
21 (e) Furniture, fixtures, furnishings, vehicles, and
22 | equi pnent, other than those itens authorized under paragraph
23 |(1)(c).
24 (f) Notes or other evidences of indebtedness which are
25 | secured by nortgages or deeds of trust which are in default
26 | and beyond the express period specified in the instrunent for
27 | curing the default.
28 (g) Bonds in default for nore than 60 days.
29 (h) Deferred costs other than the |iquidation value of
30 | prepai d expenses except for those conpani es that reserve 100
31| percent of gross witten prem um

24
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(i) Any note, account receivable, advance, or other

evi dence of i ndebtedness, or investnent in:

1. The parent of the hone warranty associ ation

2. Any entity directly or indirectly controlled by the

hone warranty associ ation's parent;

3. An affiliate of the parent or the hone warranty

associ ation; or

4, Oficers, directors, sharehol ders, enpl oyees, or

sal espersons of the hone warranty associ ati on; however,

prem um recei vabl es under 45 days old may be consi dered an

adm tted asset.

The departnent may, however, allow all or a portion of such

asset, at values to be determ ned by the departnent, if deened

by the departnent to be available for the paynent of |osses

and cl ai ms.
(3) LIABILITIES. --1n any deternination of the
financial condition of a honme warranty associ ation

liabilities to be charged against its assets shall include,

but not be limted to:

(a) The anpunt, in conformty with generally accepted

accounting principles, necessary to pay all of its unpaid

| osses and clains incurred for or on behal f of an agreenent

hol der, on or prior to the end of the reporting period,

whet her reported or unreported.

(b) Taxes, expenses, and ot her obligations due or

accrued at the date of the statenent.

(c) Reserve for unearned preniuns.

The departnent, upon deternmning that the hone warranty

association has failed to report liabilities that shoul d have

25
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been reported, shall require a correct report which reflects

the proper liabilities to be subnitted by the home warranty

association to the departnent within 10 worki ng days after

receipt of witten notification
Section 17. Effective January 1, 2002, subsection (7)
is added to section 634.312, Florida Statutes, to read:
634.312 Filing, approval of forns.--

(7) Al hone warranty contracts nust discl ose any

exclusions, restrictions, or limtations on the benefits

of fered or the coverage provided by the home warranty contract

in boldfaced type, and nust contain, in boldfaced type, a

statenent on the front page of the contract substantially

simlar to the following: "Certain itens and events are not

covered by this contract. Please refer to the excl usions

listed on page  of this docunent."

Section 18. Subsection (5) is added to section
634.313, Florida Statutes, to read:

634. 313 Tax on prem uns; annual statenment; reports.--

(5) The departnent may by rule require each hone

warranty association to subnit to the departnent, as the

departnent may designate, all or part of the information

contained in the financial reports required by this section in

a conputer-readable formconpatible with the electronic data

processi ng system specified by the departnent.
Section 19. Section 634.318, Florida Statutes, is
anended to read:

634. 318 License and appoi ntnent of sales
representatives.--Sales representatives for hone warranty
associ ations and insurers shall be |icensed, appointed,
renewed, continued, reinstated, or termnated in the sane
manner as prescribed in chapter 626 for insurance

26
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representatives in general, except they shall be exenpt from
the fingerprinting, photo identification card, education, and
exam nati on provisions. License, appointnent, and other fees
shall be those as prescribed in s. 624.501. No enpl oyee or
sal es representative of a hone warranty associ ation or insurer
may directly or indirectly solicit or negotiate insurance
contracts, or hold herself or hinself out in any manner to be
an insurance agent or solicitor, unless so qualified,

I icensed, and appointed therefor under the insurance code. A

hone warranty association is not required to be licensed as a

sal es representative to solicit, sell, issue, or otherw se

transact the hone warranty agreenents issued by the hone

warranty associ ation
Section 20. Section 634.331, Florida Statutes, is
anended to read:

634.331 Coverage of property for sale.--A hone
warranty may provide coverage of residential property during
the listing period of such property for a period not to exceed
12 nmont hs, provided that the hone warranty conpany charges the
warranty purchaser a separately identifiable charge for the
listing H-st period coverage in an anount equal to at |east 15
percent of the annual prem umcharged for the hone warranty
and the charge for such coverage is due at the earlier of the
end of the listing period or the date the sale of the
residential property is closed.

Section 21. Subsection (6) is added to section
634.415, Florida Statutes, to read:

634. 415 Tax on prem uns; annual statenent; reports;
quarterly statenents. --

(6) The departnent may by rule require each service

warranty association to subnit to the departnent, as the

27
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1| departnent may designate, all or part of the information

2| contained in the financial statenents and reports required by
3| this section in a conputer-readable formconpatible with the
4] electronic data processing systemspecified by the departnent.
5 Section 22. Section 634.419, Florida Statutes, is

6 | anended to read:

7 634.419 License and appoi ntnent required.--No person
8| or entity shall solicit, negotiate, advertise, or effectuate
9| service warranty contracts in this state unless such person or
10| entity is licensed and appointed as a sal es representative.
11| Sal es representatives shall be responsible for the actions of
12 | persons under their supervision. However, a service warranty
13 | association |icensed as such under this part shall not be

14 | required to be licensed and appointed as a sal es

15 | representative to solicit, negotiate, advertise, or effectuate
16 | its products.

17 Section 23. Subsection (8) is added to section

18 | 634. 436, Florida Statutes, to read:

19 634.436 Unfair nethods of conpetition and unfair or
20 | deceptive acts or practices defined.--The foll ow ng nethods,
21| acts, or practices are defined as unfair nethods of
22 | conpetition and unfair or deceptive acts or practices:
23 (8) FREE SERVI CE WARRANTI ES. - -
24 (a) Advertising, offering, or providing a free service
25| warranty as an inducenent to the purchase or sale of real or
26 | personal property or of services directly or indirectly
27 | connected with such real or personal property.
28 (b) For the purposes of this subsection, a "free"
29 | service warranty is:
30
31

28
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1 1. A service warranty for which no identifiable and
2| additional charge is nade to the purchaser of such rea
3| property, personal property, or services.
4 2. A service warranty for which an identifiable or
5| additional charge is nade in an anount | ess than the cost of
6 | such service warranty as to the seller or other person, other
7| than the service warranty association, providing the sane.
8 3. A service warranty with respect to which the word
9 |'free" or words inplying that the provision of the service
10 | warranty is without cost are used in connection with the
11 | advertising or offering for sale of any kind of goods,
12 | nerchandi se, or services.
13 Section 24. Section 624.124, Florida Statutes, is
14 | anended to read:
15 624. 124 Mbtor vehicle services; exenption from
16 | code. --Any person may, in exchange for fees, dues, charges, or
17 | other consideration, provide any of the follow ng services
18 | related to the ownership, operation, use, or naintenance of a
19 | notor vehicle without being deened an insurer and w t hout
20 | being subject to the provisions of this code:
21 (1) Towi ng service
22 (2) Procuring froman insurer group coverage for bai
23| and arrest bonds or for accidental death and di snenbernent.
24 (3) Energency servi ce.
25 (4) Procuring prepaid | egal services, or providing
26 | rei nbursenent for |egal services, except that this shall not
27 | be deened to be an exenption from chapter 642.
28 (5) Ofering assistance in |locating or recovering
29 | stolen or mssing notor vehicl es.
30
31
29

CODING:Words st+ieken are del etions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIRPLO O N DMWNPER O

SB 2240 First Engrossed

(6) Paying energency living and transportation
expenses of the owner of a notor vehicle when the notor
vehi cl e i s danaged.

For purposes of this section, "notor vehicle" has the sane

neani ng specified by s. 634.011(7) s—634011(6).
Section 25. Subsection (1) of section 628. 4615,

Fl orida Statutes, is anended to read:

628. 4615 Specialty insurers; acquisition of
controlling stock, ownership interest, assets, or control
nerger or consolidation.--

(1) For the purposes of this section, the term
"specialty insurer" neans any person holding a |icense or
certificate of authority as:

(a) A nmotor vehicle service agreenent conpany
authorized to issue notor vehicle service agreenents as those

terns are defined in s. 634.011(8) and (9)s—63403#+—and

8

(b) A hone warranty association authorized to issue
"honme warranties" as those terns are defined in s. 634.301(4)
and (5);

(c) A service warranty association authorized to issue
"service warranties" as those terns are defined in s.

634. 401(14) and (15);

(d) An optonetric service plan corporation authorized
to issue optonetric service plan contracts as those terns are
defined in s. 637.001(2) and (3);

(e) A pharnaceutical service plan corporation
aut hori zed to issue pharnmaceutical service plan contracts as
those terns are defined in s. 637.1701(2) and (3);

30
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(f) A dental service plan corporation |licensed to
i ssue contracts for dental services pursuant to a dental
service plan as that termis defined in s. 637.401(1);

(g) An anbul ance service association authorized to
i ssue anbul ance service contracts as those terns are defined
ins. 638.021(1) and (2);

(h) An authorized health mai ntenance organi zati on
operating pursuant to s. 641.21

(i) An authorized prepaid health clinic operating
pursuant to s. 641.405;

(j) A legal expense insurance corporation authorized
to engage in a | egal expense insurance business pursuant to s.
642.021;

(k) A provider which is licensed to operate a facility
whi ch undertakes to provide continuing care as those terns are
defined in s. 651.011(2), (5), (6), and (7);

(1) A multiple-enployer welfare arrangenent operating
pursuant to ss. 624.436-624. 446,

(m A prenmiumfinance conpany authorized to finance
i nsurance premi uns pursuant to s. 627.828; or

(n) A corporation authorized to accept donor annuity
agreenents pursuant to s. 627.481

Section 26. Section 634.289, Florida Statutes, is
created to read

634. 289 Rules.--The departnent may adopt rules, in

accordance with chapter 20, to identify specific nethods of

conpetition or acts or practices that are prohibited by s.

634. 282, but these rules shall not enlarge upon or extend the

provi sions of that section.
Section 27. Section 634.302, Florida Statutes, is
anended to read:

31
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1 634. 302 Powers of departnent; rules.--The departnent

2| shall administer this part, and, to that end, it has authority
3| to adopt rules pursuant to ss. 120.536(1) and 120.54 to

4 | inplenent the provisions of this part. Such rules nay include
5]rules that identify specific nethods of conpetition or acts or
6 | practices that are prohibited by s. 634.336, but the rules

7 | shall not enlarge upon or extend the provisions of that

8 | section.

9 Section 28. Section 634.402, Florida Statutes, is

10 | anended to read:

11 634. 402 Powers of departnent; rules.--The departnent
12 | shall administer this part, and to that end it has authority
13| to adopt rules pursuant to ss. 120.536(1) and 120.54 to

14 | i npl ement the provisions of this part. Such rules nay identify
15| specific nethods of conpetition or acts or practices that are
16 | prohibited by s. 634.436, but shall not enlarge upon or extend
17 | the provisions of that section.

18 Section 29. Except as otherw se expressly provided in
19| this act, this act shall take effect upon beconming a | aw.
20
21
22
23
24
25
26
27
28
29
30
31
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