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l. Summary:

Committee Subgtitute for Committee Substitute for House Bill 273 (“the committee subgtitute’)
isan act relating to reporting requirements under the Florida Election Code. Specificdly, the
committee substitute makes the following substantive changes to Chapter 106, F.S..

Modifies the definition of “politica committeg” in reponseto Florida Right to Life v.
Mortham, No. 98-770-CIV-ORL-19A (M.D. Fla. 1999), aff’d, Florida Right to Life v.
Lamar, No. 00-10245 (11th Cir. January, 17, 2001). The current definition of “political
committeg’ was determined to be unconstitutionally over broad because it subjected pure
issue advocacy groups to the registration and reporting requirements of Forida's
campaign finance laws.

Modifies the definition of “communications media’ to include the Internet.

Requires the statement of organization of a political committee and committees of
continuous existence (* CCES’) to include the principle employer of every officer. CCEs
are required to report membership dues in the same manner as regular contributions.
Candidates, committees, and politica parties who receive contributions or make
expendituresin an aggregate amount over $10,000 in a caendar year will be required to
file campaign treasurer’ s reports by eectronic means viathe Division of Elections

Internet web Ste. Statewide candidates involved in campaigns where at least one
candidate has requested public financing are required to file the report due on the Friday
immediately preceding the genera eection no later than noon, rather than 5 p.m.

Requires the Divison to adopt specific rules and systems to adminigter ectronic filing
requirements.

Reporting periods are condensed for politica committees, committees of continuous
existence, and persons making independent expenditures to require weekly reporting
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periods from the last day of qudifying to the ensuing generd dection. Otherwise, reports
areto befiled monthly.

Creates anew category of issue advertisements, called “ campaign-related
advertisements,” subjecting organizations running such ads to registration, reporting, and
disclamer requirements.

Revises provisions reating to the reporting of certain independent expenditures made
during the period following the last day of quaifying through the ensuing generd

election.

With the exception of Section 1, the committee subgtitute has an effective date of October 1,
2001.

This committee subgtitute substantialy amends the following sections of the Florida Statutes:

106.011, 106.03, 106.04, 106.07, 106.071, 106.12, and 106.29. The committee substitute amends
the following sections of Forida Statutes, to conform: 105.08, 106.025, 106.08, 106.18. The
committee substitute al so creates sections 106.0705 and 106.073, Florida Statutes.

Present Situation:

Definition of “Poaliticd Committeg”

Section 106.011(1), F.S,, defines a“politica committee” in relevant part, as follows:

[A] combination of two or more individuals, or a person other than an
individud, the primary or incidental purpose of which isto support or
oppose any candidate, issue, or politica party, which accepts
contributions or makes expenditures during a calendar year in an
aggregate amount in excess of $500. (Emphasis added).

(emphasis added). On December 15, 1999, the Federal Didtrict Court for the Middle Didtrict of
Floridaheld that severd provisions of Horidalaw, including the definition of Apolitica

committeg,§ violated the First and Fourteenth Amendments to the U.S. Condtitution. Florida

Right to Life v. Mortham, No. 98-770-CIV-ORL-19A (M.D. Fla. 1999). The court held that the
exigting statutory definition was too broad because it subjected pure issue advocacy groups ---
groups which support a particular non-ballot issue, are not controlled by a candidate, and whose
major purpose is not the election or defeat of a candidate --- to the registration and reporting
requirements of Horidars campaign finance laws. On January 17, 2001, the Eleventh Circuit U.S.
Court of Appeds affirmed the digtrict court opinion, per curium. Florida Right to Life, Inc. v.
Lamar, No. 00-10245 (11" Cir. 2001).

The courts decision permanently enjoins the Florida Elections Commission from enforcing the
definition of Apolitica committedd in section 106.011(1), Florida Statutes. For practica purposes,
thereis currently no gatutory definition of Apolitical committee§ Since this definition impacts
numerous other provisons of the campaign finance law dedling with politica committee
registration and reporting requirements, its precise impact is unclear.
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During the 2000 dection, new poalitica groups (those not registered with the Division of

Elections as a political committee prior to the digtrict court’s ruling on December 15, 1999) were
not required to register as political committees and file contribution and expenditure reports. As
aresult, anumber of negative advertisng campaigns surfaced during the 2000 dections funded
by “shadow” groups with no public accountability.

Some very adverse consegquences may accompany the Legidauress failure to adopt a new
definition of Apolitical committeef Possible adverse impactsinclude:

Contribution Limits dthough persons and groups are il limited to making $500
contributions to candidates, Florida Right to Life may alow any person or group to make
an unlimited contribution to groups supporting or opposing candidates (formerly known

as political committees).

Contribution and Expenditure Reports Florida Right to Life may diminae the
requirement that groups which were formerly known as political committees file periodic
reports of contributions and expenditures pursuant to s. 106.07.

Palitical Advertising Disclaimers. sponsorship disclaimers are il required on politica
advertisements and independent expenditures after Florida Right to Life however, snce
new political groups no longer need to register as politica committees, it would be very
difficult to trace the source of funding for such groups who use mideading names ---

such as the ACommittee for Goodness and Virtuel or the ACommittee for Equity and
Justice.i

Any one, or acombination, of these impacts could undermine the overdl integrity of Horidas
campaign finance laws.

Definition of “Communications Medid’

For purposes of the FHorida Election Code, the term *“communications media’ is defined as
meaning “ broadcasting stations, newspapers, magazines, outdoor advertising facilities, printers,
direct mailing companies, advertisng agencies, and telephone companies, but with respect to
telephones, an expenditure shal be deemed to be an expenditure for the use of communications
media only if made for the costs of telephones, paid telephonigts, or automatic telephone
equipment to be used by a candidate or a politica committee to communicate with potentid
voters but excluding any costs of telephones incurred by a volunteer for use of telephones by
such volunteer.” The current definition does not expressy include the Internet.

Regigration and Reporting Requirements for Political Committees and Committees of
Continuous Exigtence (“ CCES')

Under the Horida Election Code, palitical committees and CCEs are required to register with the
Division of Elections and file periodic financia reports. See Sections 106.03, 106.04 and
106.07, F.S. The statement of organization for these groups must include the following
informetion:
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Name and address of the committee;

Names, addresses, and relationship of affiliated organizations;

Area, scope, and jurisdiction of the committee;

Name, address, and position of the custodian of accounts and other principa officers;, and
Name and address of candidates being supported or issues being opposed or supported by
the committee.

The periodic financid reports detail the group’ s contribution and expenditure activities. Further,
CCEs mugt file an annud report outlining essentidly the same organizationd information
required of the committee' sinitid registration. Under current law, CCES are not required to
provide a detailed accounting of contributions in the form of dues by individua donors nor the
amount of each such due; only the aggregate amount of dues must be listed together with the
total number of members paying such dues. Section 106.04(4)(c)1., F.S.

Campaign Treasurer’ s Reports

Generdly, candidates, political committees, CCESs, and state executive committees of political
parties are required to report al contributions received and expenditures made by way of
campaign treasurer’ s reports filed with the Divison of Elections.

Reports must be filed quarterly except after the last day of qualifying when the reports are due
every two weeks leading up to each of the three eections. the first and second primaries and the
genera election [corresponding statutory days are the 32nd, 18th, and 4th days preceding the
firgt primary and the 18th and 4th days preceding the second primary and generd eection]. For
candidates receiving funds under the provisions of the Forida Election Campaign Financing Act
(public financing of campaigns), reports are due weekly preceding each of the three eections
[corresponding due dates are the 32nd, 25th, 18th, 11th, and 4th days preceding the first primary
and the 25th, 18th, 11th, and 4th days preceding the second primary and genera election).

CCE sresume filing quarterly reports after the generd eection.

Campaign treasurer’ s reports include the following components:

Campaign Treasurer’s Report Summary (form DS-DE 12) - Shows a“snapshot” of the
aggregate amount of contributions received and expenditures made for the reporting
period.

Campaign Treasurer’s Report - Itemized Contributions (form DS-DE 13) - Itemized
ledger including contributor’ s name, address, occupation, contribution type, and amount.
Campaign Treasurer’s Report - Itemized Expenditures (form DS-DE 14) - Itemized
ledger including name and address of entity receiving payment, purpose of expenditure,
expenditure type, and amount.

Magnetic Diskette - Computer diskette that includes itemized contributions and
expendituresin an eectronic format that can be uploaded.

For committees and candidates who are unable to provide a magnetic diskette, paper copies of
the forms are acceptable.
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The Divison estimates that gpproximately 40 percent of candidates filing campaign treasurer’s
reports file amagnetic diskette. This number is much lower for committees. All paper reports
filed must be data- entered by Divison gaff --- atime-consuming effort. Moreover, some of the
software utilized by various campaign treasurers is incompatible with the Divison's computer
system, or the magnetic diskettes submitted are unreadable, requiring further use of the
Divison's g&ff to manualy input the required information.

Reports are due by 5 p.m. on the designated due date. Reports are accepted astimely filed if
they are postmarked by midnight on the due date by the U.S. Postal Service. The Divison posts
the reports on the Internet upon receipt of al reports for a particular race so as not to benefit one
candidate over another. Thiscan, in effect, lengthen the time it takes the Division to release the
information to the public.

Issue Ads

In generd, groups who wish to support or oppose a candidate, issue, or political party must first
register with the Division of Elections as apalitica committee. For purposes of the Florida
Election Code, an “issue’ is defined as “any proposition which isrequired by the State
Condtitution, by law or resolution of the Legidature, or by the charter, ordinance, or resolution of
any political subdivison of this Sate to be submitted to the eectors for their gpprova or
rgjection at an eection, or any proposition for which a petition is circulated in order to have such
proposition placed on the balot at any eection.” Section 106.011(7), F.S. With few exceptions,
“political advertisements’ must include a*“paid for by” disclamer identifying who is reponsible
for the particular advertisement. See generally, sections 106.071 and 106.143, F.S.; Doe v.
Mortham, 708 So.2d 929 (Fla. 1998)]. “Political advertisement” is defined in pertinent part as
meaning:

A paid expression in any communications media. . . whether radio,
televison, newspaper, magazine, periodical, campaign literature, direct
mail, or display or by means other than the spoken word in direct
conversation, which shall support or oppose any candidate, eected public
official, or issue.

Section 106.011(17), F.S. Absent any filing requirements for these organi zations, the name
placed on the disclamer alone may not adequatdly identify the persons responsible for the
advertisement.

Advertisements that discuss non-referendum issues of public interest and which may include
references to or likenesses of candidates are not regulated under Florida law, regardless of the
practical impact on the election or defeat of a candidate. As such, these advertisements do not
have to include the phrase “paid political advertisement,” or Smilar expression, nor does the
advertisement have to identify the sponsoring individua or group. Because such an
advertisement is not considered to be a contribution or expenditure under the Florida Election
Code, thereis no limit to the amount that can be spent in coordination with, or independent of,
any candidate.
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I ndependent Expenditures

An “independent expenditure” is defined, in pertinent part, as*“an expenditure by a person for the
purpose of advocating the election or defeat of a candidate or the approval or regjection of an
issue, which expenditure is not controlled by, coordinated with, or made upon consultation with,
any candidate, political committee, or agent of such candidate or committee.” Section
106.011(5)(a), F.S. Under current law, each person who makes an independent expenditure with
respect to a candidate or issue which, in the aggregate, isin the amount of $100 or more, must
file a periodic report with the same officer as a political committee supporting or opposing the
candidate or issue would be required to file. The report must contain the full name and address
of each person to whom and for whom the expenditure was made; the amount, date, and purpose
of the expenditure; a description of the services or goods obtained by the expenditure; and the
name, address and office sought by the candidate on whaose behaf the expenditure was made.
Section 106.071(1), F.S.

Section 106.085, Horida Statutes, requires an individua or organization making an independent
expenditure of more than $1,000 on behalf of or in opposition to a candidate to provide two
Separate notices:

Within 24 hours after obligating the funds for the expenditure, provide notice and a
generd description of the expenditure.

Notice of the obligation of the expenditure must be made at least five days prior to an
election.

The person making the independent expenditure must provide the notices to al candidatesin the
affected race and to the candidates quaifying officer. An expenditure is considered “ obligated”
upon the purchase of any politicad advertisng or the entering into an agreement to purchase a
political advertisement. However, these “unfair surprise” provisons have been held
uncongtitutional as a prior restraint on gpeech. See, Florida Right to Life v. Crotty, No. 98-770-
CIV-ORL-19A (M.D. Fla. 1999).

Effect of Proposed Changes:
Definition of “Politicd Committeg’

The committee substitute requires al groups making or receiving contributions, or making

express advocacy expenditures, in excess of $500 per caendar year to register and report asa
political committee --- while carving out a narrow exemption for groups which engage

exdusvely in non-ballot issue advocacy. Specificaly, the committee substitute amends the
definition of Apolitical committeef to include any group which: 1) makes or accepts
contributions' in support or opposition to any candidate, ballot issue, or political party; or, 2)

! AContributiond means essentially anything of value, including money, gifts, loans, etc., made for the purpose of influencing the results
of an election. s. 106.011(3), F.S. As such, pure issue advocacy groups do not make or receive Acontributionsf as defined by Florida
Statutes, although their activities and advertisements may have an incidental effect upon the election of a candidate or issue. See, e.g.,
Buckley v. Valeo, 96 S.Ct. 612, 645-47 (1976) (candidates may be intimately tied to public issues).
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expressly advocates the election or defeat of any candidate or ballot issue, in an aggregate
amount of more than $500 per calendar year.

Definition of “Communications Medid’

For purposes of the Florida Election Code, the committee subgtitute clarifies that the Internet is
considered a communications medium, and therefore expression over the Internet is subject to
the campaign finance provisonsiif the expresson otherwise satisfies the statutory definition of a
political advertisement or campaign-related advertisement.

Regigration and Reporting Reguirements for Political Committees and Committees of
Continuous Exigtence (“ CCES')

The committee subgtitute requires that additiona information be provided in the registration of
both political committees and CCEs. Specifically, these committees would be required to
include the principad employer of the custodian of books and accounts, and the principal
employer of each other principa officer. The committee subgtitute aso requires that
membership dues of committees of continuous existence be reported in the same manner as
regular contributions. The full name, address, and occupation of each person who has made one
or more contributions that represent the payment of membership dues would be reported. The
committee subgtitute removes the discretionary authority of the Divison of Elections to make
avallable membership ligts for ingpection.

Campaign Treasurer’ s Reports

The committee subgtitute streamlines the reporting process by providing campaign treasurers
direct access to the Division's computer servers viathe Divison's Internet web site to either
directly transfer the campaign treasurer’ s report data, or to directly input the information.
Second, heightened public disclosure will be available, as the information contained in the
campaign treasurer’ s report will immediately become accessible on the Division's Internet web
gtefor public scrutiny.

Specificdly, the committee subgtitute requires candidates, political committees, committees of
continuous existence, and politica party executive committees to file campaign finance reports

by dectronic meansiif they receive contributions or make expendituresin the aggregete of

$10,000 in a cdendar year. Reports required to befiled eectronicaly are due by 5 p.m. on the
due date. Thereisno grace period for the timely filing of eectronic reports.  For statewide
candidates engaged in arace wherein one of the candidates has requested to receive contributions
under the Florida Election Campaign Financing Act, the candidates musgt file their last report not
later than noon on the Friday immediatdly preceding the genera eection, rather than the current

5 p.m. deedline. Additiondly, the Divison is given rulemaking authority to administer the
provisons contained in the committee subgtitute.

The committee subgtitute aso shortens the current quarterly and bi-weekly reporting periods for
political committees, committees of continuous existence, persons making independent
expenditures and organizations making campaign-related advertisements (as created in this
committee subgtitute) by requiring monthly reportsin lieu of quarterly reports and weekly
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reportsin lieu of bi-weekly reports. Monthly reports will be due three business days after the
close of the reporting period, while weekly reports will be due two business days after the close
of the reporting period leading up to the generd dection.

The amount authorized to be withdrawn by a campaign treasurer for a politica committee for a
petty cash fund is modified from $500 per caendar quarter to $200 per month. Thisisa
conforming change from quarterly reporting periods to monthly reporting periods effectuated by
the committee substitute.

Issue Ads

The committee subgtitute crestes a new section to the campaign finance provisons of the Florida
Election Code requiring certain organizations that sponsor “campaign-related advertisements,” or
“issue ads,” to register and submit regular contribution and expenditure reports to the Divison of
Elections. The advertisements would adso have to include adisclamer. The committee

substitute defines a “ campaign-rel ated advertisement” as.

A paid expression in any communications media described in s. 106.011(13),
whether radio, television, newspaper, magazine, periodical, campaign literature,
direct mail, the Internet, or display or by means other than the spoken word in
direct conversation, which does not specifically support or oppose any candidate,
elected public officid, or issue, but which does substantially mention or show
aclearly identifiable candidate for election or reelection and is distributed at

any point during the period following the last day of qualifying for that candidacy
through the ensuing genera eection, and is distributed within the geographical
location represented by the office sought by the candidate mentioned or shown
and which, when examined by a reasonable person, would be understood as, and
is therefore presumed to be, a communication made for the purpose of influencing
the results of an election on that candidacy during that period, and for which aggregate
expenditures on like advertisements exceed $1,000.

The committee subdtitute provides that any “organization” that engages in campaign-rel ated
advertisng must register with the Divison. Regidration must occur within 24 hours after the
publication of any campaign-related advertisement sponsored by the organization. The
registration would consst of the same information required of political committees under s.
106.03(2), F.S., with the addition of a complete financid statement summarizing al income
received and expenses incurred by the organization since the end of its last completed fisca year.

For purposes of this section, the term “organization” means a person as defined in s. 106.011(8),
F.S. and those organizations recognized under s. 501(c) of the Internal Revenue Code, or
political organizations recognized under s. 527 of the Interna Revenue Code. However,
“organization” does not include individuals who act independently and expend only their own
resources, thereby enhancing the voice of wedlthy individuas who can afford to disssminate
iSsue advocacy.

In addition to the regigtration requirement, such organizations would be required to file regular
reports of al contributions and expenditures in the same manner asis required for political
committee reports, including the eectronic filing provisons as introduced in this committee
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subdtitute. Within 24 hours after publication of a campaign-related advertisement under this
section, the organization must file areport of the advertisement with the qualifying officer of the
candidate mentioned or shown in the advertisement. Any expenditure published on the day of an
election must be reported on that day. The report must contain the full name and address of each
person to whom payment of the advertisement has been made or obligated; the date and purpose
of the advertisement; a description of the advertisement; and the name and address of, and office
sought by, each candidate mentioned or shown in the advertisement. Any organization failing to
file areport on the designated due date is subject to the fines provided for in the Florida Election
Code for submitting late reports. See generaly, sections 106.07(5) and 106.07(8), F.S.

The committee subgtitute provides that campaign-rel ated advertisements regulated under this
provison contain a disclamer providing the name of the organization paying for the
advertisement, and further stating that it was neither paid for nor authorized by the candidate. In
addition, the advertisement must contain the name and address of the person paying for the
campaign-related advertisement. Any person responsible for submitting reports on behaf of an
organization registered or required to register under this section shal be responsible for
induding the disclaimer. Any such person who willfully fails to include the disclamer shdl be
ligble for acivil fine of up to $5,000, or the entire amount of the expenditure, whichever is
greater.

The Divison is given rule-making authority to implement the provisons of this section of the
committee subgtitute.

The ability of agtate to regulate issue advocacy ads raises sgnificant condtitutiona free speech
issues (see Section 1V.D. Other Constitutional Issues, below).

I ndependent Expenditures

In an effort to provide consistency, the committee substitute makes changes to the reporting
requirements for independent expenditures to mirror the reporting requirements for “ campaign-
related” advertisements. Specifically, the committee substitute provides that any person who
makes an independent expenditure with respect to a candidate which in the aggregate exceeds
$1,000, and is made a any point during the period following the last day of qudifying through
the ensuing genera dection for that candidacy, must report the expenditure within 24 hours after
publication. The report must be filed with the qudifying officer of the candidate supported or
opposed by the expenditure. For expenditures published on the day of an election, the report
must be submitted on that same day.

The report must contain the full name and address of each person to whom and for whom the
expenditure has been made; the amount, date, and purpose of the expenditure; a description of
the services or goods obtained by the expenditure; and the name and address of, and office
sought by, each candidate on whose behdf the expenditure was made. Each report must be
sgned by the person submitting it and certified as being true and correct, subject to penaties
provided for under the Horida Election Code. Falureto file atimely report shal subject the
person making the expenditure to the same fines provided for in s. 106.07(8), F.S., for submitting
late reports.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

I ssue Advocacy

The regulation of issue advocacy has arguably not been squarely placed before the U.S.
Supreme Court for debate. Therefore, a number of reform groups maintain that the concept
of regulation is ill “open” and isavaid subject of Sate legidation.

In Buckley v. Valeo, 96 S.Ct. 612 (1976), the U.S. Supreme Court was faced with the
condiitutiondity of various expenditure limitsin the Federal Election Campaign Finance Act

of 1974. In order to save the Satute from an overbreadth problem, the Court held that the
term “expenditure’” encompassed “only funds used for communications which expressly
advocate the eection or defeat of a clearly-identified candidete.” (emphasis added). Buckiey,
96 S.Ct. at 663. Express advocacy was limited to communi cations containing express words
of advocacy such as“votefor,” “eect,” “support,” “vote againg,” and other smilar
synonyms. Id. at 646-47 & fn. 52. By adopting this bright line limitation, the Buckley Court
effectively created two categories of political advocacy: “express’ and “issue’ advocacy.
Advocacy using the “magic words’ expressed in Buckley and later affirmed in Federal
Election Comn7' n v. Massachusetts Citizens for Life, Inc., 107 S.Ct. 616 (1986), could be
permissibly regulated. Conversdly, advocacy falling outside these parameters could not.

With very few exceptions, most notably the Ninth Circuit’'sdecison in Federal Elections
Commission v. Furgatch,? the reported case decisions on issue advocacy have adopted and
applied adrict interpretation of the Buckley “express advocacy” test to invalidate state
campaign finance laws which seek to regulate pure issue ads. Federal Elec. Comnin v.

2807 F.2d 857 (9th Cir. 1987), cert. denied, 108 S.Ct. 151. The Furgatch Court held that “ speech need not include any of the
words listed in Buckley to be express advoceacy ... but when read as awhole, and with limited reference to externa events, be
susoeptible of no other reasonable interpretation but as an exhortetion to vote for or againgt a specific candidate. [1d. at 864
(emphasisadded)].  Furgatch held that an advertisement could expresdy advocate in the absence of the“magic” wordsif the
content and context of the advertisement unmistakably advocate in support or opposition to a candidate, and no aternative
reading could be suggested. Although clearly the overwhelming minority view, the Oregon State Court of Apped's adopted

the Furgatch approach and held that an advertisement with no “magic words’ nonetheless contained express advocacy and
therefore could be regulated under Oregon statelaw. State ex rel. Crumpton v. Keisling, 982 P.2d 3 (1999), rev’' w denied, 994
P.2d 132 (2000).



BILL: CS/ICS/HB 273 Page 11

Christian Action Network, 894 F.Supp. 946, 952 (W.D.Va. 1995); see also, Planned
Parenthood Affiliates of Michigan, Inc. v. Miller, 21 F.Supp. 2d 740, 743 (E.D. Mich. 1998)
(government can regulate express advocacy but issue advocacy cannot be prohibited or
regulated, citing Buckley and MCFL); West Virginians for Life, Inc. v. Smith, 960 F.Supp.
1036, 1039 (S.D.W.Va. 1996) (it is clear from Buckley and its progeny that the Supreme
Court has made a definite distinction between express advocacy, which generdly can be
regulated, and issue advocacy, which cannot); Maine Right to Life Committee, Inc. v.
Federal Elections Commission, 914 F.Supp. 8 (D. Maine 1996) , aff'd., 98 F.3d 1 (1st Cir.
1996), cert. denied, 118 S.Ct. 52 (1997) (Buckley adopted a bright-line test that expenditures
must in express terms advocate the eection or defeat of a candidate in order to be subject to
limitation).

Recently, the Federd Digtrict Court for the Middle Digtrict of Horida held that the definition

of “politicd committee” violated the First and Fourteenth Amendmentsto the U.S.

Condtitution because it required issue advocacy groups to register and report contributions

and expenditures. Florida Right to Life v. Mortham, No. 98-770-CIV-ORL-19A (M.D. Fa
1999), aff'd, Florida Right to Life, Inc. v. Lamar, No. 00-10245 (11" Cir. 2001).

Critics of the bright-line gpproach charge that advertisements which include the name or
likeness of a candidate, but do not expresdy advocate the election or defeat of a candidate
by using express words of advocacy, are aloophole increasingly being used by politica
parties and other groups to circumvent either contribution limits and/or disclosure
requirements. Nonetheless, the Supreme Court’ s decision in Buckley and the prevailing
opinion of the vast mgority of federd courts, some of whom have squarely addressed and
rejected the foregoing argument, suggest that political advertisements which do not
expressy advocate the eection or defeat of a candidate using express words of advocacy
may be beyond the scope of the government to regulate.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

3 AsoneU.S. district court explained:

Wheat the Supreme Court did was draw abright line that may err on the Sde of permitting thingsthat affect the
elections process, but at dl cogts, avoidsrestricting in any way, discussion of publicissues. ... The advantage of this
rigid approach, from a First Amendment point of view, isthat it permits a spesker or writer to know from the outset
exactly what is permitted and what is prohibited. ... Theresult is not very satisfying from arealistic communications
point of view and does not give much recognition to the policy of the election statute to keep corporate money from
influencing eectionsin thisway, but it does recognize the First Amendment interest as the Court has defined it.

Maine Right to Life Committee, Inc. v. Federal Elec. Comm'n, 914 F.Supp. 8, 12 (D. Maine 1996), aff'd, 98 F.3d 1 (1% Cir.
1996) (appellate court essentially adopts the lower court decision).
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VI.

VII.

VIII.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Division of Elections estimated in 2000, that approximately $90,000 is spent during
election years and $50,000 during nor+election years, for personnel needed to input
campaign treasurer’ s reports filed by hard copy. The committee substitute would eiminate
a high percentage of these expenditures since most reports will be filed directly to the
Divison's computer server, ether by direct file trandfer or by direct input. However, the
positive fiscal impact may be offset by increased costs associated with the increased
reporting periods. The Division would il be required to maintain enough personnd to
input information for entities and individuas not meeting the $10,000 threshold and thus

filing by hard copy.
Technical Deficiencies:
None.
Related Issues:

The committee subgtitute requires the use of passwords and other secure means to access the
Divison's computer serversto input or transfer campaign treasurer’ s reports viathe Divison's
Internet web Ste. Passwords, identification numbers and other secure information necessary to
identify the campaign treasurer to the record being accessed must be exempt from the public
records requirements found under the provisons of s. 119.07, F.S. [Seetied bill - CS/HB 275].

Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




