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.  Summary:

Committee Substitute for Senate Bill 374 provides a cause of action for elderly persons and
disabled adults to recover damages when there is clear and convincing evidence thet he or she has
been injured because of exploitation as defined in s. 825.103, F.S. This hill provides for threefold
the actual damages and reasonable attorney fees and court cogts. A written demand must be
issued before filing an action for damages under s. 772.11, F.S. If the person to whom the written
demand is made complies within 30 days, awritten release from further civil liability for that act
will be granted.

The term “property” does not include patients or resdents' rights or clams for violaions of such
rights. There would be no civil ligbility under s. 772.11, F.S,, regarding the provision of hedth
care, resdentia care, long-term care, or custodid care at licensed facilities or care provided by
gppropriately licensed personnel in any setting in which personne are authorized to practice.

The hill providesfor the right to maintain an action under this section following the deeth of the
elderly person or disabled adult and transfers that right to the persona representative of the
decedent or the person entitled to succeed to the decedent’ s estate.

The bill includes provisons for the elderly person or disabled person to move the court to
advancethetrid on the docket in acivil action under s. 772.11, F.S.

Thishill subgtantidly amends the following sections of the Forida Statutes: 825.101 and 772.11.

Present Situation:

According to expertsin eder law, the financia exploitation of ederly citizens by personsin

whom dders have placed trust and confidence to manage their funds, assets, and property isa
serious growing problem. The life savings of an ederly person are often confiscated by afamily
member or long term business associate in whom the elderly person placed a greet ded of trust at
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onetime. This problem continues to escalate in Florida where the elderly population isincreasing.
The crimina justice system has had limited success in the prosecution of these exploiters and
according to the experts, when crimina prosecution has been achieved elderly persons are usually
unable to recover their lost property.

The Horida Department of Law Enforcement reports that during FY 1998-99, 511 persons were
arrested for the violation of s. 825.103, F.S., exploitation of an elderly person or a disabled adult.
Of those arrests, only 18.6 percent (95 persons) were sentenced with a conviction of exploitation
of an ederly person or adisabled adult as the primary offense. Eighty percent (76 persons) of
those persons were convicted of athird degree felony because the funds, assets, or property
involved in the exploitation were vaued at less than $20,000; 16 percent (15 persons) were
convicted of a second degree felony because the funds, assets, or property involved in the
exploitation were valued at $20,000 or more, but less than $100,000; and 4 percent (4 persons) of
those were convicted of first degree felony because the funds, assets, or property involved in the
exploitation were vaued at $100,000 or more.

The Nationd Center on Elder Abuse at the American Public Human Services Association
recently conducted a4-year study to estimate the incidence of eder abuse and neglect in the
United States. Of the 115,110 substantiated reports for which information was available, 61.6
percent (70,942 cases) were reports of incidents in which elders were maltreated by other people
(perpetrators). Of the 70,942, thirty percent (21,427) were for financid or materia exploitation.
Female dders were more likely to be the victims of dl categories of abuse, except for
abandonment. Sixty-three percent of the financia/materia exploitation victims were women.
Eighty-five percent of the perpetrators of financid/materia exploitation were under age 60 years,
and 41.1 percent were 40 years of age or younger.

Section 825.103, F.S., contains penalties for the exploitation of an ederly person or adisabled
person by: 1) a person who isin aposition of trust and confidence or has a business relationship
with the elderly person or disabled adult, or 2) a person who knows or reasonably should know
that the elderly person or disabled adult lacks the capacity to consent. Exploitation means
knowingly, by deception or intimidation, obtaining or using, or endeavoring to obtain or use, an
elderly persorrs or disabled adult=s funds, assets, or property with the intent to temporarily or
permanently deprive the elderly person or disabled adult of the use, benefit, or possession of the
funds, assets, or property.

There are currently no provisons contained in ch. 825, F.S,, or s. 772.11, F.S,, which expresdy
provide for a cause of action to recover damages in Situations where an elderly person or disabled
adult has been exploited. The speedy trid provisons contained in s. 825.106, F.S., pertain only to
crimind actions in which an ederly person or disabled adult has been avictim of abuse, neglect,

or exploitation.

Section 415.1111, F.S,, providesfor civil pendties that may be imposed by the Department of
Children and Family Services on persons who have been named as a perpetrator in a confirmed
report of abuse, neglect, or exploitation of adisabled adult or an elderly person. The penaties
range from $250 for the first offense, $500 for the second offense, and $1,000 per occurrence for
the third and subsequent offenses. The department reports that these penaties have not been
imposed on persons under this law.
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Section 415.1111(3), F.S,, specifies that a disabled adult or an elderly person who has been
named as avictim in a.confirmed report of abuse, neglect, or exploitation as specified in

ch. 415, F.S., has acause of action against any perpetrator named in the confirmed report and
may recover actua and punitive damages for the abuse, neglect, or exploitation. The action may
be brought by the disabled adult or elderly person, or that persores guardian, by a person or
organization acting on behdf of the disabled adult or ederly person with the consent of that
person or that persorrs guardian, or by the persond representative of the estate of a deceased
disabled adult or elderly person without regard to whether the cause of death resulted from the
abuse, neglect, or exploitation. The action may be brought in any court of competent jurisdiction
to enforce action and to recover actud and punitive damages for any deprivation of or
infringement on the rights of a disabled adult or an elderly person. A party who prevailsin this
action is entitled to recover reasonable attorney:s fees, costs of the action, and damages. Thelaw
specifiesthat these remedies specified ins. 415.1111, F.S,, are in addition to and cumulative with
other legd and adminidrative remedies available to a disabled adult or an elderly person.

Effect of Proposed Changes:

CYSB 374 amends s.772.11, F.S., by providing that a disabled adult or elderly person who
proves by clear and convincing evidence that he or she has been injured in any way because of
exploitation as provided in s. 825.103(1), F.S,, is entitled to minimum damages of $200 and
reasonable attorney’ s fees and court cogts in the trial and appdlate courts. The bill specifies
actions that must be taken prior to filing alawsuit for damages under s. 772.11(1), F.S. The bill
requires that the person who is claming injury make a written demand for $200 or an amount up
to three times the damage amount from the person who is liable for damages for exploiting an
elderly person or disabled adult. If the person to whom the written demand is made complies
within 30 days after recaipt, he or she will be given awritten release from further civil ligbility for
that specific act of exploitation.

The bill specifies that for purposes of causes of action under s. 772.11, F.S,, the term Aproperty@
does not include patients: or residents rights or claims for violations of such rights. The bill dso
states that there would be no civil ligbility under s. 772.11, F.S,, regarding the provision of hedlth
care, resdentia care, long-term care, or custodia care at licensed facilities or care provided by
appropriatdy licensad personnd in any setting in which the personnd are authorized to practice.

The bill specifies that the degth of the elderly person or disabled adult does not cause the court to
lose jurisdiction of any claim for relief of exploitation of that person. After the degth of the

elderly person or disabled adult, the right to maintain an action under s. 772.11, F.S,, is
transferred to the persond representative of the decedent or to the person(s) entitled to succeed to
the decedent-s estate.

The bill authorizes the elderly person or disabled person to move the court to advance thetrid on
the docket in acivil action under s. 772.11, F.S.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
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VI.

VII.

VIILI.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:

CS/SB 374 provides the opportunity for victims of exploitation or family members of
victims to recelve compensation for damages and for atorneys to receive reasonable fees.

C. Government Sector Impact:
The Office of the State Courts Adminigtrator reports that CS/SB 374 will increase the
workload in the judicia system. According to the Office, the average proceeding for atort
case (for automobile or for other negligence cases) requires 101 minutes of judicia time and
the new cause of action proposed in CS'SB 374 may require a comparable amount of judicia

time. The actud impact to the judicia system cannot be determined because the number of
casesfiled is not known.

The Office of the State Courts Administrator reports that the provisonsin CSSB 374 for the
trid judge to expedite civil action will result in minima fiscal increase to the courts.

Technical Deficiencies:
None.

Related Issues:

None.

Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




