Florida Senate - 2001 SB 418

By the Committee on Education

304- 263A-01

1 A bill to be entitled

2 An act relating to public records and neetings;
3 repealing s. 240.2995(6), F.S., which contains
4 a declaration that neetings of the governing

5 board of a university health services support

6 organi zation are public and a requirenent that
7 certain records be nade available to the

8 Departnent of |nsurance; anending s. 240.2996

9 F.S.; requiring such an organi zation to nake

10 certain records avail able to the Departnent of
11 I nsurance; revising those records of such

12 organi zations pertaining to marketing plans and
13 managed care contracts and those conmittee

14 governi ng board, and peer revi ew panel neetings
15 whi ch are exenpted from open-records and

16 open-neetings requirenents; providing for

17 recordi ng proceedi ngs at neetings; prescribing
18 a schedul e for release of records; providing

19 findings of public necessity; providing for
20 subsequent repeal and |egislative review,
21 providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Subsection (6) of section 240.2995, Florida
26 | Statutes, is repeal ed
27 Section 2. Section 240.2996, Florida Statutes, is
28 | anended to read:
29 240. 2996 University health services support
30 | organi zation; confidentiality of information.--
31
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(1) Al neetings of a governing board of a university
heal t h services support organization and all university health
servi ces support organi zation records shall be open and
available to the public in accordance with s. 286.011 and s.
24(b), Art. | of the State Constitution and chapter 119 and s.
24(a), Art. | of the State Constitution, respectively, unless
made confidential or exenpt by law. Records required by the

Departnent of |nsurance to discharge its duties shall be nade

avail able to the departnent upon request.

(2) The followi ng university health services support
organi zation's records and information are confidential and
exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
| of the State Constitution:

(a) Contracts for managed care arrangenents under
whi ch the university health services support organi zation
provides health care services, including preferred provider
organi zation contracts, health nmai ntenance organi zation
contracts, alliance network arrangenents, and excl usive
provi der organi zation contracts, and any docunents directly
relating to the negotiation, performance, and inplenentation
of any such contracts for nanaged care arrangenents or
al liance network arrangenents. As used in this paragraph, the
term "managed care" neans systens or techni ques generally used
by third-party payors or their agents to affect access to and
control paynment for health care services. Minaged-care
t echni ques nost often include one or nore of the foll ow ng:
prior, concurrent, and retrospective review of the nedica
necessity and appropri ateness of services or site of services;
contracts with selected health care providers; financial
incentives or disincentives related to the use of specific
providers, services, or service sites; controlled access to
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and coordi nation of services by a case nanager; and payor
efforts to identify treatnent alternatives and nodify benefit
restrictions for high-cost patient care.

(b) Each A university health services support
organi zation's marketing plan the disclosure of which ptans
: ket . . hiet . may

reasonably be expected by the organi zation's governing board

to be used by a conpetitor or an affiliated provider of the

organi zation to frustrate, circunvent, or exploit the purpose

of the plan before it is inplenented and which is not

ot herwi se known or cannot be legally obtained by a conpetitor

or an affiliated provider previdedby—conpetitors—of—the
organtzati-on—or—+ts—afHHatedproviders. However, docunents

that are subnitted to the organi zation's governing board as

part of the board's approval of the organization's budget, and
the budget itself, are not confidential and exenpt.

(c) Trade secrets, as defined in s. 688.002, including
rei mbursenent net hodol ogi es and rates.

(d) The records of the peer review panels, conmittees,
governi ng board, and agents of the university health services
support organi zation which relate solely to the eval uation of
health care services and professional credentials of health
care providers and physicians enpl oyed by or providing
services under contract to the university health services
support organi zation. The exenptions created by this
par agraph shall not be construed to inpair any otherw se
established rights of an individual health care provider to
i nspect docunents concerning the determ nation of such
provi der's professional credentials.

3
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6 (3)(a) Any portion of a governing board or peer review
7 | panel or committee neeting during which a confidential and

8 | exenpt contract, docunent, record, marketing plan, or trade

9| secret, as provided for in subsection (2), is discussed is

10 | exenpt fromthe provisions of s. 286.011 and s. 24(b), Art. |
11 | of the State Constitution.

12 (b)1. Al portions of any governing board neeting

13 | which are closed to the public to discuss the organization's
14 | marketing plan shall be recorded by a certified court

15| reporter. The reporter shall record the tines of commencenent
16 | and termnation of the neeting, all discussion and

17 | proceedi ngs, the nanes of all persons present at any tine, and
18 | the nanes of all persons speaking. No portion of the neeting
19 | shall be off the record. The court reporter's notes shall be
20| fully transcri bed and mai ntai ned by the organi zation's records
21| custodian within a reasonable tine after the neeting.

22 2. The closed neeting shall be restricted to

23 | di scussion of the organization's nmarketing plan

24 3. The transcript shall becone public 2 years after

25| the date of the governing board neeting or at an earlier date
26 | if the marketing plan discussed at the neeting has been

27 | publicly disclosed by the organi zation or inplenented to the
28 | extent that confidentiality of the marketing plan is no | onger
29 | necessary. |If a discrete part of a nmarketing plan has been

30| publicly disclosed by the organi zati on or has been i npl enent ed
31| to the extent that confidentiality of that portion of the plan
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is no |longer necessary, the organization shall redact the

transcript and release only that part that records di scussion

of the nonconfidential part of the marketing plan, unless such

di scl osure woul d divul ge any part of the marketing plan which

remai ns confidenti al

(c)1. Al portions of any governing board neeting

which are closed to the public to di scuss nanaged care

contracts shall be recorded by a certified court reporter. The

reporter shall record the tinmes of comencenent and

ternmination of the neeting, all discussion and proceedi ngs,

the nanes of all persons present at any tine, and the nanes of

al | persons speaking. No portion of the neeting shall be off

the record. The court reporter's notes shall be fully

transcri bed and nmi ntai ned by the organi zation's records

custodian within a reasonable tine after the neeting.

2. The closed neeting shall be restricted to

di scussi on of nmmnaged care contracts.

3. The transcript shall becone public 2 years after

the ternination or conpletion of the termof the contract or

at an earlier date if the nmanaged care contract discussed at

the neeting has been publicly disclosed by the organi zati on or

i npl emrented to the extent that confidentiality of the contract

is no longer necessary. |If a discrete part of a contract has

been publicly disclosed by the organi zati on or has been

i npl erented to the extent that confidentiality of that portion

of the contract is no | onger necessary, the organization shal

redact the contract and rel ease only that part that records

di scussi on of the nonconfidential part of the contract, unless

such di scl osure would divul ge any part of the contract which

renmai ns confidenti al . The—exenptton—in—this—subsection—+s

N | . F .
5
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2,200t —untess——reviewed—and—savedf+romrepeal—through
reenactrent—by—the—tegrstature—

(4) Those portions of any public record, such as a
tape recordi ng, minutes, and notes, generated during that
portion of a governing board or peer review panel or comittee
neeting which is closed to the public pursuant to this
section, which contain information relating to contracts,

© 00 N o O~ WDN PP

docunents, records, narketing plans, or trade secrets which

=
o

are nmade confidential and exenpt by this section, are

[N
[N

confidential and exenpt fromthe provisions of s. 119.07(1)

and s. 24(a), Art. | of the State Constitution. The—exenptions
. " I . o I
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15

16

17 (5) The exenptions froms. 119.07(1) and s. 24(a),

18| Art. | of the State Constitution and s. 286.011 and s. 24(b),
19| Art. | of the State Constitution provided in this section do
20| not apply if the governing board of a university health

21 | services support organi zation votes to | ease, sell, or

22 | transfer all or any substantial part of the facilities or

23 | property of the university health services support

24 | organi zation to a nonpublic entity.

25 (6) Any person nmay petition a court of conpetent

26 | jurisdiction for an order for the public rel ease of those

27 | portions of any public record, such as a tape recording,

28 | minutes, or notes, generated during that portion of a

29 | governing board neeting which is closed to the public pursuant
30| to subsection (3), which record is nade confidential and

31| exenpt by subsection (4). Any action pursuant to this

6
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subsection nust be brought in the county where the principa
office of the university health services support organization
is located, as reflected in the records of the Secretary of
State. In any order for the public release of a record
pursuant to this subsection, the court shall nmake a finding
that a conpelling public interest is served by the rel ease of
the record or portions thereof which exceeds the public
necessity for maintaining the confidentiality of such record
as described in s. 2, chapter 96-171, Laws of Florida, and
that the rel ease of the record will not cause damage to or
adversely affect the interests of private persons, business
entities, the university health services support organization
or the affiliated university.

(7)(a) Those portions of any public record, such as a
tape recording, minutes, or notes, generated during that
portion of a governing board neeting at which negotiations for
contracts for nmnaged-care arrangenents occur, are reported
on, or are acted on by the governing board, which record is
made confidential and exenpt by subsection (4), shall cease to
be exenpt at the sane tine as the transcript of the neeting

becones avail able to the public.

(b)1. Al portions of any neeting of a governing board

which are closed to the public pursuant to this subsection

shal|l be recorded by a certified court reporter. The reporter

shall record the tines of conmencenent and termination of the

neeting, all discussion and proceedi ngs, the nanes of al

persons present at any tine, and the nanes of all persons

speaking. No portion of the neeting shall be off the record.

The court reporter's notes shall be fully transcri bed and

nmai nt ai ned by the organi zation's records custodian within a

reasonabl e tine after the neeting.
7
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2. The closed neeting shall be restricted to

negotiations for contracts for nanaged care arrangenents,

reports on negotiations, and actions taken by the governing

board on negoti ati ons.

3. The transcript shall beconme public:
a. Two records—2 years after the termnation or
conpl etion of the termof the contract to which such

negotiations rel ate;
b. Two er—+Fno—contract—was—executed,—2 years after

the ternmination of the negotiations, if no contract was

execut ed; or—

c. At an earlier date if the record di scussed,

reported on, or acted on at the neeting has been publicly

di scl osed by the organi zation or inplenmented to the extent

that confidentiality of the record is no |onger necessary. If

a discrete part of the record has been publicly disclosed by

t he organi zation or has been inplenented to the extent that

confidentiality of that portion of the record is no | onger

necessary, the organi zation shall redact the record and

rel ease only that part that discloses the nonconfidential part

of the record, unless such disclosure would divul ge any part

of the record which remains confidenti al

(c) Notwi thstandi ng paragraph (2)(a) and subsection
(4), a university health services support organi zation mnust
nmake avail abl e, upon request, the title and genera
description of a contract for nanaged-care arrangenents, the
nanes of the contracting parties, and the duration of the
contract term Each contract AH—econtracts for nanaged-care
arrangenents which is are nmade confidential and exenpt by

paragraph (2)(a), except those portions of any contract

8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLOO®NO®Uu DWNPRER O

r

Florida Senate - 2001 SB 418
304- 26

i
263A-01

containing trade secrets which are nade confidential and
exenpt by paragraph (2)(c), shall become public:

1. Two 2 years after the ternination or conpletion of

the termof the contract; or—
2. At an earlier date if the contract has been

publicly disclosed by the organi zation or inplenented to the

extent that confidentiality is no | onger necessary. |If a

di screte part of a contract has been publicly disclosed by the

organi zation or has been inplenented to the extent that

confidentiality of that portion of the contract is no | onger

necessary, the organi zation shall redact the contract and

rel ease only that part that contains the nonconfidential part

of the contract, unless such disclosure would divul ge any part

of the contract which remni ns confidenti al

(8) A university health services support organi zation
may petition a court of conpetent jurisdiction to continue the
confidentiality of any public record nade nonconfidential by
this section, upon a showi ng of good cause. In determning
good cause, the court shall balance the property, privacy, and
econom ¢ interests of any affected person or business entity
with those of the university health services support
organi zation and with the public interest and nust nake a
finding that a substantial public interest is served by the
continued confidentiality of the public record for an
additional tinme period. The length of tinme for this continued
exenption may be no longer than is necessary to protect that
substantial public interest.

(9) This act does not preclude discovery of records
and information that are otherw se discoverabl e under the
Florida Rules of Civil Procedure or any statutory provision

9
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al | owi ng di scovery or presuit disclosure of such records and

information for the purpose of civil actions.
Section 3. (1) Public acadenic health sciences

centers nust conpete with the private sector to obtain

revenues for their services. The Legislature authorized state

universities to establish university health service's support

organi zations to serve as the corporate entities through which

public colleges of nedicine may participate as partners in

integrated health care delivery organi zations and to enter

into, for the benefit of the university academ c health

sci ences centers, arrangenents with other entities as

providers in other integrated health care systens or simlar

entities. University health services support organizations are

subject to the state's public records and public neetings

| aws.
(2) The Legislature finds that the governi ng board of

a university health services support organi zation will not

di scuss, debate, or participate in actions related to the

organi zation's marketing plan if the governing board's

di scussi ons and records of these di scussions are open to the

public and result in advanced or i medi ate di scl osure of the

organi zation's marketing plans to its affiliated providers or

private sector conpetitors. The Legislature also finds that it

is a public necessity that the governing boards of these

organi zations be involved in the discussions of the

organi zation's marketing plans. Consequently, the Legislature

finds that it is a public necessity for the marketi ng pl ans of

a university health services support organi zation, as well as

the tape recordings, notes, ninutes, and transcripts that are

recorded pursuant to section 240.2996, Florida Statutes, to be

confidential and exenpt from section 119.07(1), Florida
10
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Statutes. The Legislature also finds that it is a public

necessity that those portions of the organization's governing

board neeting, committee neeting, or peer review panel neeting

during which any confidential and exenpt nmarketing plan of the

organi zation is discussed be confidential and exenpt from

section 286.011, Florida Statutes. These exenpti ons protect

t he organi zation fromconpetitors' gaining ready access to its

nmar keti ng pl ans which woul d provide an unfair business

advantage for conpetitors. Advanced or i medi ate di scl osure of

the marketing plans woul d adversely affect the organization in

t he mar ket pl ace.

(3) The Legislature finds that the governi ng board of

a university health services support organi zation will not

di scuss contracts and rel ated docunents if the governing

board' s di scussions and records of these di scussions are open

to the public and result in advanced or i mmedi ate di scl osure

to its private sector conpetitors. The Legislature also finds

that it is a public necessity that the governing boards of

t hese organi zations be involved in the discussions of the

organi zation's contracts and rel ated docunents. The

Legislature finds that it is a public necessity for al

contracts for nmanaged care arrangenents under which the

university health services support organization provides

heal th care services and any docunents relating to the

negoti ati on, performance, and inplenentation of these

contracts for nmanaged care arrangenents or alliance network

arrangenents to be confidential and exenpt from section

119.07(1), Florida Statutes. It is no less a public necessity

that the tape recordings, notes, mnutes, and transcripts that

are recorded pursuant to section 240.2996, Florida Statutes,

be confidential and exenpt fromsection 119.07(1), Florida
11
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Statutes. The Legislature also finds that it is a public

necessity that those portions of the organization's governing

board neeting, committee neeting, or peer review panel neeting

during which any confidential and exenpt contracts and rel ated

docunents are di scussed be confidential and exenpt from

section 286.011, Florida Statutes. The contracts and rel at ed

docunents include utilization review and quality assurance

net hods and techni ques, as well as proprietary business

i nformati on such as rei nbursenent net hodol ogi es and rates.

These exenptions protect the organi zation fromthe

conpetitors' gaining ready access to its contracts and rel ated

docunents whi ch woul d provide an unfair business advantage for

conpetitors. Advanced or i medi ate di sclosure of the contracts

and rel ated docunents woul d adversely affect the business

interests of the organization and its actual or potenti al

contractors in the narketpl ace.

(4) The Legislature finds that it is a public

necessity that trade secrets, as defined in section 688. 002,

Florida Statutes, including reinbursenent nethodol ogi es and

rates, as well as the tape recordings, notes, minutes, and

transcripts that are recorded pursuant to section 240. 2996,

Florida Statutes, be confidential and exenpt from section
119.07(1), Florida Statutes. The Legislature also finds that
it is a public necessity that those portions of the neetings

of the organi zation's governing board, conmittee, or peer

revi ew panel during which any confidential and exenpt trade

secret or proprietary business information is discussed be

confidential and exenpt from section 286.011, Florida

Statutes. These exenptions protect the organization's

proprietary business information and the trade secret and

proprietary business information that the organi zati on obtains
12
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fromprivate entities doing business with the organization

Di scl osing trade secrets and proprietary business infornmation

in the organi zation's possession to conpetitors would

negatively affect the business interests of the organization

and private entities doing business with the organi zati on and

adversely affect these entities in the narketpl ace.

(5) The Legislature finds that it is a public

necessity to nmake confidential and exenpt from section
119.07(1), Florida Statutes, the records of the university
heal th services support organization that are used by its peer

review panels, conmttees, governing board, and agents to

eval uate health care services and health care providers

professional credentials. It is no less a public necessity

that the tape recordings, notes, mnutes, and transcripts that

are recorded pursuant to section 240.2996, Florida Statutes,

be confidential and exenpt fromsection 119.07(1), Florida

Statutes. The Legislature also finds that it is a public

necessity that those portions of the neetings of the

organi zation's governing board, conmmittee, or peer review

panel during which any confidential and exenpt infornmation is

di scussed be confidential and exenpt from section 286.011

Florida Statutes. These exenptions protect information of a

sensitive personal nature concerning health care providers and

physi ci ans who are enpl oyed by or under contract with the

organi zation to provide services and who are subject to the

organi zation's peer review and credentialing process. |f

di scl osed, the informati on woul d def ane i ndi vi dual health care

provi ders and physicians or cause unwarranted danage to their

good nanes or reputations. Wthout the exenptions, infornmation

necessary to the peer review and credentialing process could

not be obtai ned and neani ngful review would not be possible.
13
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1 Section 4. Sections 240.2995 and 240. 2996, Florida

2| Statutes, are repeal ed January 7, 2003, and shall be revi ewed

3| by the Legislature prior to that date.

4 Section 5. This act shall take effect upon becoming a

5] I aw

6

7 kkkkkhkkhkkhkkhkkhkhkhkhkkhkkhkhkhkhkkhkkhkikhkikkhkkhkikhkkikkhkkhkikkhkkikkk*%

8 SENATE SUMVARY

9 Rei nstates, with nodifications, the exenption of records
of university health services support organizations from

10 8gen-records requi renments, after review Under the en

vernnent Sunset Review Act. Exenpts neetings of the

11 governi ng boards, conmittees, and peer review panels of
Such_aorgani zati ons from open-neeting requirenents and

12 provideS for recording the proceedi hgs of such bodies and
maki ng the records so nmade public accord|n8 to a stated

13 schedul e. Repeals, effective January 7, 2003, provisions
relating to university health servitces support

14 or gani zati ons.
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