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SENATE AMENDMVENT
Bill No. SB 428
Anmendnment No. Bar code 495298

CHAMBER ACTI ON
Senat e House

Senat or Dyer noved the foll ow ng anendnent:

Senate Amendment (with title amendment)
On page 3, line 27, delete that line

and insert:

Section 2. Subsection (7) of section 20.165, Florida
Statutes, is anended to read:

20. 165 Departnent of Business and Professiona
Regul ation.--There is created a Departnent of Business and
Pr of essi onal Regul ati on.

(7) No board, with the exception of joint
coordi nat or shi ps and the board established i n subparagraph

(4)(a)5., shall be transferred fromits present |ocation

unl ess authorized by the Legislature in the Genera
Appropri ations Act.

Section 3. Paragraph (b) of subsection (2) and
par agraph (e) of subsection (5) of section 95.11, Florida
Statutes, are anended to read

95.11 Limtations other than for the recovery of rea
property.--Actions other than for recovery of real property
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shall be comrenced as foll ows:

(2) WTH N FI VE YEARS. - -

(b) A legal or equitable action on a contract,
obligation, or liability founded on a witten instrunent,
except for an action to enforce a clai magai nst a paynent

bond, which shall be governed by the applicable provisions of
ss. 255.05(2)(a)2. and 713.23(1)(e).

(5) WTH N ONE YEAR. - -

(e) An action to enforce any cl ai magai nst a paynent

bond on which the principal is a contractor, subcontractor, or
sub- subcontractor as defined in s. 713.01, for private work as
well as public work, fromthe | ast furnishing of |abor
services, or materials or fromthe last furnishing of |abor,
services, or materials by the general contractor if the
generat contractor is the principal on a bond on the sane
construction project, whichever is |ater.

Section 4. Paragraph (a) of subsection (1) and
par agraph (a) of subsection (2) of section 255.05, Florida
Statutes, are anended to read

255.05 Bond of contractor constructing public
bui l di ngs; form action by material nen. --

(1)(a) Any person entering into a formal contract with
the state or any county, city, or political subdivision
t hereof, or other public authority, for the construction of a
public building, for the prosecution and conpletion of a
public work, or for repairs upon a public building or public
work shall be required, before comencing the work or before
reconmencing the work after a default or abandonnent, to
execute, deliver to the public owner, and record in the public
records of the county where the inprovenent is |located, a
payrment and performance bond with a surety insurer authorized
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to do business in this state as surety. The bond nust state on
its front page: the nane, principal business address, and
phone nunber of the contractor, the surety, the owner of the
property being inproved, and, if different fromthe owner, the
contracting public entity; the contract nunber assigned by the
contracting public entity; and a description of the project
sufficient to identify it, such as irnetuting—+fF—appHecabltea
| egal description or and the street address of the property
bei ng i nproved, and a general description of the inprovenent.
Such bond shall be conditioned upon the contractor's
perfornance of the constructi on work that—the—contractor
performthe—<cont+raet in the tine and manner prescribed in the
contract and pronptly nake paynents to all persons defined in
s. 713.01 who furnish | abor, services, or materials for whoese

etats—derive—di+reetty—or—indireety—from t he prosecution of

the work provided for in the contract. Any claimant may apply

to the governnental entity having charge of the work for
copi es of the contract and bond and shall thereupon be
furnished with a certified copy of the contract and bond. The
clai mant shall have a right of action against the contractor
and surety for the anount due himor her, including unpaid
finance charges due under the clainant's contract. Such action
shall not involve the public authority in any expense. Wen
such work is done for the state and the contract is for

$100, 000 or less, no paynent and performance bond shall be
required. At the discretion of the official or board awarding
such contract when such work is done for any county, city,
political subdivision, or public authority, any person
entering into such a contract which is for $200,000 or |ess
may be exenpted from executing the paynent and perfornmance
bond. When such work is done for the state, the Secretary of
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t he Departnent of Managenent Services nmay del egate to state
agencies the authority to exenpt any person entering into such
a contract anmpunting to nore than $100, 000 but |ess than
$200, 000 from executing the paynent and performance bond. In
t he event such exenption is granted, the officer or officials
shall not be personally liable to persons suffering |oss
because of granting such exenption. The Departnent of
Managenent Services shall nmaintain informati on on the nunber
of requests by state agencies for delegation of authority to
wai ve the bond requirenents by agency and project nunber and
whet her any request for del egati on was denied and the
justification for the denial

The state shall not be held liable to any | aborer
mat eri al man, or subcontractor for any anobunts greater than the
pro rata share as determi ned under this section

(2)(a)l. If a claimant is no |onger furnishing |abor
services, or materials on a project, a contractor or the
contractor's agent or attorney nmay elect to shorten the
prescribed tine in this paragraph within which an action to
enforce any clai magainst a paynent bond provi ded pursuant to
this section may be commenced by recording in the clerk's
office a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAI M
AGAI NST PAYMENT BOND

To: ...(Nane and address of clainant)...
You are notified that the undersigned contests your
noti ce of nonpaynent, dated ............ S e , and served
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on the undersigned on ............ s e , and that the
time within which you may file suit to enforce your claimis
limted to 60 days after the date of service of this notice.

DATED on ............ .

Signed:...(Contractor or Attorney)...

The clai mof any clai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

agai nst the paynent bond within 60 days after service of such
notice shall be extingui shed autonmatically. The clerk shal

mail a copy of the notice of contest to the claimant at the
address shown in the notice of nonpaynent or nobst recent
anmendnent thereto and shall certify to such service on the
face of such notice and record the notice. Service is conplete
upon mailing.

2. Aclaimant, except a laborer, who is not in privity
with the contractor shall, before conmmencing or not |ater than
45 days after commencing to furnish |abor, materials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
bond for protection. Aclaimant who is not in privity with the
contractor and who has not received paynent for his or her
| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the
| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent nay be served at any tine
during the progress of the work or thereafter but not before
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45 days after the first furnishing of |abor, services, or
materials, and not |ater than 90 days after the fina
furnishing of the | abor, services, or materials by the
claimant or, with respect to rental equipnent, not |ater than
90 days after the date that the rental equi pnment was | ast on
the job site available for use. No action for the |abor
materials, or supplies may be instituted against the
contractor or the surety unless both notices have been given.
Notices required or pernitted under this section may be served
in accordance with s. 713.18. An action, except for an action
exclusively for recovery of retainage, nust be instituted

agai nst the contractor or the surety on the paynent bond or

t he paynent provisions of a conbined paynent and perfornance
bond within 1 year after the perfornance of the | abor or

conpl etion of delivery of the materials or supplies. An action
exclusively for recovery of retainage nust be instituted

agai nst the contractor or the surety within 1 year after the
perfornmance of the | abor or conpletion of delivery of the
materials or supplies, or within 90 days after the
eontractor—s recei pt of final paynent (or the paynent estimte
containing the owner's final reconciliation of quantities if
no further paynent is earned and due as a result of deductive
adj ustnments) by the contractor or surety, whichever cones
|ast. A clainmant nmay not waive in advance his or her right to
bring an action under the bond against the surety. In any
action brought to enforce a clai magainst a paynent bond under
this section, the prevailing party is entitled to recover a
reasonabl e fee for the services of his or her attorney for
trial and appeal or for arbitration, in an anmount to be
determ ned by the court, which fee nust be taxed as part of
the prevailing party's costs, as allowed in equitable actions.
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The tinme periods for service of a notice of nonpaynent or for
bringing an action against a contractor or a surety shall be
neasured fromthe | ast day of furnishing | abor, services, or
materials by the claimant and shall not be neasured by other
standards, such as the issuance of a certificate of occupancy
or the issuance of a certificate of substantial conpletion

Section 5. Subsections (26) and (27) of section
713.01, Florida Statutes, are anended to read

713.01 Definitions.--As used in this part, the term

(26) "Subcontractor" neans a person other than a
mat eri al man or | aborer who enters into a contract with a
contractor for the performance of any part of such
contractor's contract, including the renoval of solid waste
fromthe real property. The termincludes a tenporary help
firmas defined in s. 443.101.

(27) "Sub-subcontractor" nmeans a person other than a

mat eri al man or | aborer who enters into a contract with a
subcontractor for the performance of any part of such
subcontractor's contract, including the renoval of solid waste
fromthe real property. The termincludes a tenporary help
firmas defined in s. 443.101.

Section 6. Subsection (7) of section 713.02, Florida
Statutes, is anended to read:

713.02 Types of lienors and exenptions. --

(7) Notwithstandi ng any other provision of this part,
no lien shall exist in favor of any contractor, subcontractor
or sub-subcontractor unless such contractor, subcontractor, or
sub- subcontractor is licensed, if required to be |licensed, as

a contractor pursuant to the laws of the jurisdiction within
whi ch she or he is doing business.
Section 7. FEffective July 1, 2002, paragraph (d) of
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subsection (1) of section 713.13, Florida Statutes, is anmended
to read:

713.13 Notice of commencenent. --

(1)

(d) A notice of commencenent nmust be in substantially
the follow ng form

Permit No..... Tax Folio No.....
NOTI CE OF COMVENCEMENT

State of....

County of....

The undersi gned hereby gives notice that inprovenent will be

made to certain real property, and in accordance with Chapter
713, Florida Statutes, the following information is provided
in this Notice of Conmmencenent.

1. Description of property: ...(legal description of
the property, and street address if available)...

2. General description of inprovenent:.....

3. Omner information:.....

a. Nanme and address:.....

b. Interest in property:.....

c. Nanme and address of fee sinple titleholder (if

b. Phone nunber:.....
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acceptable)—
c. & Amount of bond: $.....
6.a. Lender: ...(nanme and address)....

acceptable)—

7.a. Persons within the State of Florida designated by
Owner upon whom notices or other docunents nay be served as
provided by Section 713.13(1)(a)7., Florida Statutes:
...(nane and address)....

acceptable)—

8.a. In addition to himself or herself, Oaner
designates ............ of ............ to receive a copy of
the Lienor's Notice as provided in Section 713.13(1)(b),

Fl ori da Statutes.
b. a— Phone nunber of person or entity designated by

9. Expiration date of notice of comrencenent (the
expiration date is 1 year fromthe date of recording unless a
different date is specified).....

...(Signature of Owner)...

Sworn to (or affirnmed) and subscri bed before ne this
day of ...., ...(year)..., by ...(nane of person naking
statenent)....
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...(Signature of Notary Public - State of Florida)...
...(Print, Type, or Stanp Commi ssi oned Nane of Notary
Public)...

Personally Known .... OR Produced ldentification ...
Type of ldentification Produced............

Section 8. Subsections (1) and (2) of section 713.18,
Fl ori da Statutes, are anended to read

713.18 Manner of serving notices and ot her
i nstrunents. - -

(1) Service of notices, clains of lien, affidavits,
assignnments, and other instrunments permtted or required under
this part, or copies thereof when so permtted or required,
unl ess ot herwi se specifically provided in this part, nust be
made by one of the follow ng nethods:

(a) By actual delivery to the person to be served; or
if a partnership, to one of the partners; or, if a
corporation, to an officer, director, nmanagi ng agent, or
busi ness agent thereof.

(b) By sendi ng waitng t he same—postage——prepaidby
registered or certified mail, with postage prepaid, or hy
overni ght or second-day delivery wth te—thepersonto—be
served—at—her—or—hi-stast—known—address—and evi dence of
delivery.

1. If a notice to owner,e+ a notice to contractor

under s. 713.23, or a prelinnary notice under s. 255.05 is

mai l ed by registered or certified mail with postage prepaid to

the person to be served at any of the addresses set forth in
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subpar agr aph 2. purstant—te—this—paragraph within 40 days

after the date the lienor first furnishes | abor, services, or

materials, service of that notice is effective as of the date
of mailing if the person who served the notice maintains a
registered or certified mail |og that shows the—date—the
notice—was—servedthe registered or certified mail nunber

i ssued by the United States Postal Service, the nanme and
address of the person served, and the date stanp of the United
States Postal Service confirmng the date of nailing.

2. If an instrument served pursuant to this section
patagraph to the | ast address shown in the notice of
commencenent or any anmendnent thereto or, in the absence of a
noti ce of commencenent, to the | ast address shown in the

buil ding pernit application, or to the | ast known address of

the person to be served,is not received, but is returned by
the—tnited—StatesPostal—Serviee as being "refused,"” "noved,
not forwardable," or "unclained," or is otherw se not

delivered or deliverable through no fault of the person
serving the item then service is effective on the date the

noti ce was sent as—eof—the—date—of—ra-ting.
(c) If none netrther of the foregoi ng nethods can be

acconpl i shed, by posting on the premni ses.

(2) If the real property is owned by nore than one
person or a partnership, a lienor may serve any notices or

ot her papers under this part on any one of such owners or
partners, and such notice is deenmed notice to all owners and
partners.

Section 9. Paragraph (d) of subsection (1) of section
713.23, Florida Statutes, is anended to read:

713.23 Payment bond. - -

(1)
11
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(d) In addition, a lienor is required, as a condition
precedent to recovery under the bond, to serve a witten
noti ce of nonpaynent to the contractor and the surety not
| ater than 90 days after the final furnishing of |abor
services, or materials by the lienor. A witten notice
satisfies this condition precedent with respect to the paynent
described in the notice of nonpaynent, including unpaid

fi nance charges due under the lienor's contract,and with

respect to any other paynents which becone due to the lienor
after the date of the notice of nonpaynent. The tine period
for serving a witten notice of nonpaynent shall be neasured
fromthe |ast day of furnishing | abor, services, or materials
by the lienor and shall not be neasured by other standards,
such as the issuance of a certificate of occupancy or the

i ssuance of a certificate of substantial conpletion. The
failure of a lienor to receive retainage suns not in excess of
10 percent of the value of |abor, services, or materials
furnished by the lienor is not considered a nonpaynent
requiring the service of the notice provided under this

par agraph. The notice under this paragraph may be in
substantially the follow ng form

NOTI CE OF NONPAYMENT

To ...(nane of contractor and address)..

...(nane of surety and address)..

The undersigned notifies you that he or she has furni shed

...(describe | abor, services, or materials)... for the
i mprovenent of the real property identified as ... (property
12
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description).... The anount now due and unpaid is $.....

...(signature and address of lienor)..

Section 10. Subsection (1) of section 713.245, Florida
Statutes, is anended to read:

713. 245 Conditional paynent bond. --

(1) Notwi thstandi ng any provisions of ss. 713.23 and
713.24 to the contrary, if the contractor's witten
contractual obligation to pay lienors is expressly conditioned
upon and linmted to the paynents nade by the owner to the
contractor, the duty of the surety to pay lienors will be
coextensive with the duty of the contractor to pay, if the
following provisions are conplied wth:

(a) The bond is listed in the notice of comrencenent

for the project as a conditional paynent bond and is recorded

together with the notice of conmencenent for the project prior

to conmencenent of the project.

(b) The words "conditional paynent bond" are contai ned

in the title of the bond at the top of the front page.

(c) The bond contains on the front page, in at |east
10-point type, the statenent: TH S BOND ONLY COVERS CLAI M5 OF
SUBCONTRACTORS, SUB- SUBCONTRACTORS, SUPPLI ERS, AND LABORERS TO
THE EXTENT THE CONTRACTOR HAS BEEN PAI D FOR THE LABOR
SERVI CES, OR MATERI ALS PROVI DED BY SUCH PERSONS. THI' S BOND
DOES NOT PRECLUDE YOU FROM SERVI NG A NOTI CE TO OMNER OR FI LI NG
A CLAIM OF LIEN ON TH S PRQJECT.

Section 11. Subsection (1) of section 725.06, Florida
Statutes, is anended to read:

725.06 Construction contracts; limtation on
i ndemmi fication. - -

13
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(1) A construction contract nay require a party to
that contract to indemify and hold harnl ess the other party
to the contract, their officers, directors, agents, and

enpl oyees, fromliabilities, damages, |osses and costs,
including, but not limted to, reasonable attorney's fees, to
the extent caused by the negligence, reckl essness, or
i ntentional wrongful msconduct of the indemifying party and
persons enployed or utilized by the indemifying party in the
perfornmance of the construction contract.

Section 12. Subsection (1) of section 725.08, Florida
Statutes, is anended to read:

725.08 Design professional contracts; limtation in
i ndemmi fication. - -

(1) Netwrthstanting—theprovistons—of——s—725-06,1f a
desi gn professional provides professional services to or for a
public agency, the agency may require in a professiona
services contract with the design professional that the design
prof essi onal indemify and hold harnl ess the agency, and its
of ficers and enployees, fromliabilities, damages, |osses, and
costs, including, but not linmted to, reasonable attorneys
fees, to the extent caused by the negligence, recklessness, or
intentionally wongful conduct of the design professional and
ot her persons enployed or utilized by the design professiona
in the performance of the contract.

Section 13. Effective July 1, 2002, subsection (3) of
section 713.18, Florida Statutes, is repeal ed.

Section 14. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2001.

14
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=—=============== T | T L E A MENDMENT ===============

And the title is anended as fol | ows:
On page 1, line 2, delete that line

and insert:
An act relating to building construction;
anending s. 20.165, F.S.; revising a
proscription of certain transfers of certain
entities; anmending s. 95.11, F.S.; providing
alternative applications to a statute of
limtations for certain |legal or equitable
actions for actions to enforce clains agai nst
payment bonds; revising a statute of
limtations for actions to enforce clains
agai nst certain paynent bonds; anending s.
255.05, F.S.; clarifying criteria for
perfornmance of bonds; revising a provision
relating to notice of nonpaynent for certain
| abor, materials, or supplies; anending s.
713.01, F.S.; revising certain definitions;
anending s. 713.02, F.S.; clarifying a
criterion for a proscription against certain
liens; anending s. 713.13, F.S.; deleting
aut horization for certain fax nunmbers in
noti ces of commencenent; anending s. 713.18,
F.S.; revising provisions relating to nanner of
serving notices and certain instrunments;
anending s. 713.23, F.S.; including certain
unpai d finance charges under a witten notice
of nonpaynent of a paynent bond; anending s.
713.245, F.S.; providing additional bond

15
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criteria for coextension of a surety's duty to
pay lienors with a contractor's duty to pay;
anendi ng ss. 725.06, 725.08, F.S.; revising

i ndemni fication and hold harnm ess requirenents
for construction contracts and design

prof essi onal contracts; repealing s. 713.18(3),
F.S., relating to service of certain notices by
facsin|le transm ssion; providing effective

dat es.
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