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l. Summary:

Thishill savesfrom reped a public records exemption for the identity of donors or prospective
donorsto the Florida Sports Foundation who desire to remain anonymous.

This bill amends section 288.12295, Horida Statutes.
Present Situation:

Government in the Sunshine

Horida has along history of providing public access to the records of governmenta and other
public entities. The first law affording access to public records was enacted by the Florida
Legidaturein 1909. In 1992, Floridians voted to adopt an amendment to the Florida Condtitution
that raised the statutory right of public access to public records to a condtitutiona leve.

Artide |, s. 24 of the Florida Congtitution provides:

(&) Every person hasthe right to ingpect or copy any public record made
or received in connection with the officid business of any public bodly,
officer, or employee of the sate, or persons acting on their behdf,
except with respect to records exempted pursuant to this section or
specificaly made confidentid by this Conditution. This section
gpecificaly includes the legidative, executive, and judicid branches of
government and each agency or department created thereunder;
counties, municipdities, and digricts, and each conditutiona officer,
board, and commission, or entity created pursuant to law or this
Condtitution.
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In addition to the Florida Constitution, the Public Records Law® specifies conditions under which
public access must be provided to governmenta records of the executive branch and other
governmenta agencies. The term “public records’ has been defined by the Legidaturein

s. 119.011(2), F.S,, toinclude:

al documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings, data processing software, or other materia, regardless
of the physicd form, characterigtics, or means of transmission, made or
received pursuant to law or ordinance or in connection with the transaction
of the officid business by any agency.

This definition of “public records’ has been interpreted by the Forida Supreme Court to include
al materials made or received by an agency in connection with officid business which are used
to perpetuate, communicate, or formalize knowledge.? Unless these materia's have been made
exempt by3the Legidature, they are open for public ingpection, regardless of whether they arein
find form.

The State Condtitution permits exemptions to open government requirements and establishes the
means by which these exemptions are to be established. Under Articlel, s. 24(c) of the State
Condtitution, the Legidature may provide by generd law for the exemption of records provided
that: (1) the law creating the exemption states with specificity the public necessity judtifying the
exemption; and (2) the exemption is no broader than necessary to accomplish the stated purpose
of the law. A law cregting an exemption is permitted to contain only exemptions to public records
or meetings requirements and must relate to one subject.

Open Government Sunset Review Act

The Open Government Sunset Review Act of 1995, s. 119.15, F.S,, establishes areview and
reped process for exemptions to public records or meetings requirements. In the fifth year after
enactment of a new exemption or the substantial amendment of an existing exemption, the
exemption isrepealed on October 2 of the fifth year, unless the Legidature actsto re-enact the
exemption. Section 119.15(3)(a), F.S,, requires alaw that enacts a new exemption or substantially
amends an existing exemption to state that the exemption isrepeded at the end of five years and
that the exemption must be reviewed by the Legidature before the scheduled reped date. An
“exemption is substantialy amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records. An exemption is
not substantially amended if the amendment narrows the scope of the exemption”.*

In the year before the repeal of an exemption, the Divison of Statutory Revision is required to
certify to the Presdent of the Senate and the Speaker of the House of Representatives each
exemption scheduled for reped the following year which meets the criteria of an exemption as
defined in the section. Any exemption that is not identified and certified is not subject to
legidative review and reped under the Open Government Sunset Review Act. If the division fails

'Chepter 119, F.S.

2ghevin v. Byron, Harless, Schaffer, Reid, and Associates, Inc., 379 So.2d 633, 640 (Fla. 1980)
3Wait v. Florida Power & Light Co., 372 S0.2d 420 (Fla 1979.

“Section 119.15(3)(b), F.S).
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to certify an exemption that it subsequently determines should have been certified, it must include
the exemption in the following year’ s certification after that determination.

Section 119.15(2), F.S., Satesthat an exemption is to be maintained only if:

The exempted record or mesting is of a sengitive, persond nature concerning
individuds,

The exemption is necessary for the effective and efficient administration of a
governmenta program; or

The exemption affects confidentid information concerning an entity.

Section 119.15(4)(a), F.S., requires, as part of the review process, the consideration of the
following specific questions.

What specific records or meetings are affected by the exemption?
Whom does the exemption uniquely affect, as opposed to the genera public?
What is the identifiable public purpose or god of the exemption?

Can the information contained in the records or discussed in the meeting be reedily
obtained by dternative means? If o, how?

Section 119.15(4)(b), F.S., provides that an exemption may be created or maintained only if it
sarves an identifiable public purpose and may be no broader than is necessary to meet the public
purpose it serves. An identifiable public purposeis served if the exemption meets one of the
following purposes and the Legidature finds that the purpose is sufficiently compelling to
override the strong public policy of open government and cannot be accomplished without the
exemption:

The exemption adlows the Sate or its palitica subdivisonsto
effectively and efficiently administer a governmenta program, which
adminidration would be sgnificantly impaired without the exemption;

The exemption protects information of a sengtive persond nature
concerning individuas, the rease of which information would be
defamatory to such individuas or cause unwarranted damage to the
good name or reputation of such individuas or would jeopardize the
safety of such individuas. However, in exemptions under this
provison, only information that would identify the individuas may be
exempted; or
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The exemption protects information of a confidentia nature
concerning entities, including, but not limited to, aformula, pattern,
device, combination of devices, or compilation of information which is
used to protect or further a business advantage over those who do not
know or useit, the disclosure of which information would injure the
affected entity in the marketplace.

Under s. 119.15(4)(e), F.S., notwithstanding s. 768.28, F.S., or any other law, neither the state or
its politica subdivisons nor any other public body shal be made party to any suit in any court or
incur any liability for the reped or reviva and re-enactment of an exemption under the section.
Thefailure of the Legidature to comply gtrictly with the section does not invdidate an otherwise
vaid re-enactment. Further, one session of the Legidature may not bind afuture Legidature. As
aresult, anew sesson of the Legidature could preserve an exemption that does not meet the
explicit tandards set forth in the Open Government Sunset Review Act of 1995, so long asthe
requirements of Art. |, s. 24, of the State Congtitution are not violated.

Florida Sports Foundation

Section 288.1229, F.S., authorizes the creation of a direct-support organizetion within the
Governor’s Office of Tourism, Trade, and Economic Development (OTTED) for the purpose of
promoting and developing the sportsindustry and related indudtries in the state. In Florida, this
direct-support organization is the Florida Sports Foundation (foundation). The foundation board
conssts of 15 members gppointed by the Governor and up to 15 members appointed by the
exigting foundation board of directors.

Funding for foundation activitiesis provided primarily from the private sector and from the
professiona sports team license plate program under s. 320.08058(9), F.S. Thelicensetag
program provides approximately $1.1 million annualy. The funds support matching grants passed
through the foundation to regiona sports organizations and professiond sports franchise host
committeesin local communities. Approximately $350,000 annually is gppropriated from

Generd Revenue for amateur sports. Findly, the adminigration of the funds collected from the
sae of the Olympic license plates under s. 320.08058, F.S,, istransferred to the foundation. Of
the first $5 million in use fees collected annudly from the Olympic license plates, 50 percent goes
to the U.S. Olympic Committee and 50 percent goes to fund the state amateur games, known as
the Sunshine State Games. Any additiona fee revenue must be deposited into the Genera
Revenue Fund.’

Initsrole asthe state' s officid gports promotion office, the foundation serves as the primary
source of information on sports and sporting opportunitiesin the state. The organization produces
severa Forida sports guides and conducts workshops and conferences designed to increase the
knowledge of, and interest in, sports as a viable revenue producer for the state. In addition to
channeling grant funds to local and regiona sports organizations and local governments, the
foundation has been very active in assgting these entities in promating their venues to not only
professona but aso mgjor amateur competitions. In the area of amateur sports such as golf and
fishing, the foundation has been active in helping to cregte state championship programs. Other

®Section 320.08058(6)(b), F.S.
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duties of the foundeation include the promoation of physica fitness and amateur sports for the
citizens of Horida, the promotion of Horida as ahost for nationd and internationa amateur
gports competitions, and the adminigtration of the Sunshine State Games. The foundation is
responsible for the Sunshine State Games, programs to encourage participation in Florida s youth
in Olympic sports and competitions, Seniors State Games, and support for Florida bid-cities or
communities seeking to host the summer Olympics or Pan American Games.

Section 2 of ch. 96-326, L.O.F., created a public records exemption for certain records held by the
foundation.® Specifically, s. 288.12295, F.S., provides:

The identity of a donor or progpective donor to the direct-support
organization authorized under s. 288.1229 who desires to remain
anonymous and al information identifying such donor or progpective

donor are confidential and exempt from s. 119.07(1) and s. 24(a), Art. | of
the State Condtitution. Such anonymity shal be maintained in audit

reports. This section expires October 2, 2001, and is subject to review by
the Legidature under the Open Government Sunset Review Act of 1995in
accordance with s. 119.15 before that date.

Further, in creating the exemption, the Legidature found:

.. . apublic necessity in protecting the identity of donors and prospective donors to the
direct-support organizations authorized to promote entertainment” and sports-related industriesin
order to enable these entities to effectively and efficiently administer marketing and promotion
programs on behdf of the state. The purpose of the exemptionsis to honor the request for
anonymity of donors or prospective donors to the not-for-profit corporations and thereby
encourage donations from individuas and entities that might otherwise decline to contribute.
Without the exemptions, potentia donors may be dissuaded from contributing to the
entertainment and sports-related direct- support organizations because such donors fear being
harmed by the rdease of senstive financid information. Difficulty in soliciting donations would
hamper the ability of the direct-support organizations to carry out their marketing and promotion
activities and would hinder fulfillment of the god of establishing marketing and promotion
operations for the state that are funded by both the public sector and the private sector.®

This public records exemption was reviewed by the Legidature during the 2000- 2001 interim.®
Thereview found that public records exemptions for the identities of donors or prospective

®Foridalaws relating to Government in the Sunshine have “ been held to apply to private entities created by law or by public
agencies, and d <o to private entities providing services to governmenta agencies and acting on behdf of those agenciesin

the performance of their public duties’ (Office of the Attorney General/First Amendment Foundation,

Gover nment-In-The-Sunshine Manual, 2000 Edition, p. 4.).

’Chapter 96-326, L.O.F., also created a public records exemption for the identity of donors or prospective donorsto a
direct-support organization authorized to promote and devel op the entertainment industry in Florida. (See ss. 288.1228 and
288.12285, F.S. (1997).) The statutory authority for the entertainment direct-support organization and its public records
exemption were repeded effective uly 1, 1999, by s. 12, ch. 99-251, L.O.F.

8Section 3, ch. 96-326, L.OF.

9See Florida Senate Interim Project Report No. 2001-033, Review of Public Records Exemption Relating to Florida Sports
Foundation Donors, November 2000.
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donors who desire anonymity are comparatively common under the Florida Statutes*° The
exemption provided to the Florida Sports Foundation under s. 288.12295, F.S,, uniquely affects
donors or progpective donors of the foundation who desire to remain anonymous. The privilege
and confidentialy provided would gpply to any record reveding the identity of such donor, and
such anonymity would have to be maintained in audit reports. The report found that, in concept,
the public records exemption appears to touch upon two of the three digible public purposes
outlined in the Open Government Sunset Review Act.

Firgt, the exemption enables the FHorida Sports Foundation to effectively and efficiently
administer sport-marketing and promoation activities on behaf of the State of Florida.™* To the
extent that donors might be dissuaded from contributing to the foundation’s activitiesin the
absence of the exemption, the ability of the foundation to raise private funds would be limited.
The authorizing statute for the direct-support organization provides that one of its purposesisto
raise funds and receive gifts and property.

Secondly, the exemption protects information of a confidentia nature concerning entities, release
of which could injure business donors in the marketplace.™® For example, competitors might be
able to use information about a business s corporate giving to gain indght into the financia satus
and drategic interests of the business, which could harm an advantage that the business maintains
in the marketplace.

In practice, however, the foundation reports that no donor has ever requested anonymity and thet,
in fact, the opposite is true — donors generaly want recognition for their support of the
foundation’s activities. In light of thisfact, the foundation reported that it would not be opposed

to the repedl of the exemption.

Nonetheless, the interim report concluded thet it is possible that a future donor to the foundation
might desire anonymity. If the exemption were not in place and a donor were to request
anonymity, the foundation could be forced to postpone the donation and request a public records
exemption from the Legidature. The exemption is narrowly drawn to apply only to those donors
who desire anonymity and, therefore, gppears to comply with the congtitutiona and statutory
standards for such exemptions. The report recommended re-enactment of the public records
exemption under s. 288.12295, F.S.**

Effect of Proposed Changes:

This bill abrogates the scheduled reped of the public records exemption for the identity of a
donor or prospective donor to the Florida Sports Foundation who desires to remain anonymous.
The bill amends s. 288.12295, F.S,, to delete language specifying that the exemption is repeded

105ee, e.g., Florida Tourism Industry Marketing Corporation (s. 288.1226(6), F.S.); Historic Pensacola Preservation Board of
Trustees direct-support organization (s. 266.0018(8), F.S.); Horida Prepaid College Board direct-support organization

(s. 240.551(22)(d), F.S.); and Horida Intergovernmenta Relations Foundation (s. 288.809(4), F.S.).

M Section 119.15(4) ()1, F.S.

125ction 288.1229(2)(c), F.S.

13gection 119.15(4)(b)3., F.S.

1 Forida Senate Interim Project Report 2001-033, pp. 4-5



BILL: SB 454 Page 7

on October 2, 2001, and to delete language requiring legidative review under the Open
Government Sunset Review Act. Such review was conducted during the 2000-2001 interim. ™

The bill provides an effective date of October 1, 2001.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.
Public Records/Open Meetings Issues:

Thisbill prevents the scheduled reped of an existing public records exemption. The
provisions of the bill gppear to be consstent with the public records requirements of the
Florida Condtitution.

Trust Funds Restrictions:

None.

Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:

None.

Private Sector Impact:

By protecting the identity of donors or prospective donors, the public records exemption
addressed by this bill may help prevent a business from being injured in the marketplace
through the revelaion of sengtive information about the business s financid Stuation or
drategic interests to its competitors. In addition, to the extent the public records exemption
enhances the ability of the Florida Sports Foundation to leverage public resources with
private contributions, it may contribute to the foundation’s efforts to promote the sports
indudtry in the state.

Government Sector Impact:

The Horida Sports Foundation, which is a direct-support organization responsible for the
promotion of amateur and professond sports for the state, would be responsible for
maintaining the security of confidentia records generated through this public records
exemption. The adminidrative cogs associated with maintaining such confidentidity are
anticipated to be inggnificant. Currently, there are no such records because no donors to the
foundation have requested anonymity.

15See Florida Senate Interim Project Report 2001-033, November 2000.
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VI. Technical Deficiencies:
None.
VIl. Related Issues:

For related information on the public records exemption addressed by this bill, see Forida Senate
Interim Project Report No. 2001-033, November 2000.

VIIl. Amendments:

None.

This Senate gaff analysis does not reflect the intent or official position of the bill’ s sponsor or the Forida Senate.




