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HOUSE OF REPRESENTATIVES
COMMITTEE ON
NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION

ANALYSIS
BILL #: HB 705
RELATING TO: Aquifer Storage and Recovery Wells
SPONSOR(S): Representative(s) Spratt; Alexander; Dockery; Harrington; Greenstein; and others
TIED BILL(S):

ORIGINATING COMMITTEE(S)/COUNCIL(S)/COMMITTEE(S) OF REFERENCE:
(1) NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION
(2) GENERAL GOVERNMENT APPROPRIATIONS
(3) COUNCIL FOR READY INFRASTRUCTURE
(4)
()

l. SUMMARY:

HB 705 creates s. 403.065, Florida Statutes (F.S.), authorizing classification and permitting of aquifer
storage and recovery (ASR) wells, if consistent with federal law. The Department of Environmental
Protection (Department) is authorized to adopt rules for the regulation of ASR wells and to administer
the provisions of s. 403.065, F.S. Under the provisions of the bill, ASR wells would be allowed a “zone
of discharge” for sodium, fecal coliform, and secondary drinking water in certain circumstances, and
provisions are included to protect public and private drinking water sources. Permitting standards are
provided, including a monitoring program approved by Department, a demonstration that any biological
contaminants will experience die-off within the boundaries of the zone of discharge, and a
demonstration of environmental benefits. Once the ASR wells are operational, groundwater monitoring
must continue to demonstrate that biological die-off is occurring, otherwise the Department may require
operational modifications, full or partial withdrawal of the injected water, or other actions necessary to
assure compliance at the edge of the zone of discharge and to protect public health. The bill also
requires that a permit be obtained for the domestic use of groundwater from a well overlying or
potentially influencing or being influenced by an ASR well.

The bill provides that the act shall take effect upon becoming law.
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Il. SUBSTANTIVE ANALYSIS:

A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:
1. Less Government Yes (] No [] N/A [X]
2. Lower Taxes Yes [] No [] N/A [X]
3. Individual Freedom Yes ] No [] N/A [X]
4. Personal Responsibility Yes (] No [] N/A [X]
5. Family Empowerment Yes (] No [] N/A [X]

For any principle that received a “no” above, please explain:
B. PRESENT SITUATION:

ASR is the process by which surface or groundwater is injected deep into an aquifer and pumped to
the surface at some later time from the same well. Its most beneficial use is the underground
storage of excess water during wet periods and its recovery and use in dry periods. ASR can also
be used to expand the use of reclaimed water by providing storage for large volumes of water
produced by reclaimed, or “reuse,” water systems.

ASR wells are classified as Class V injection wells and regulated by the Underground Injection
Control (UIC) program under the federal Safe Drinking Water Act. In Florida, the Department is
responsible for implementing the UIC program through its rules, including Chapter 62-528, F.A.C.

A UIC permit must be obtained from the Department prior to construction or operation of any well
associated with an ASR project. According to the Department, “This fact presents a dilemma in that
the Safe Drinking Water Act and UIC program were designed to address injection wells in the
context of waste disposal, and to ensure that such disposal does not compromise underground
sources of drinking water or public health. ASR, on the other hand, is not disposal. It is a means of
storing generally good quality water for future beneficial uses. To the extent the UIC requirements
were not created to address this situation, they present obstacles to otherwise viable ASR projects,
especially when those projects are not intended to store water already treated to meet drinking
water standards. Many other projects, such as those that would store untreated surface waters for
future water supply or natural systems augmentation, are made cost-prohibitive because of pre-
injection treatment requirements.” Florida’s water management districts (WMD’S) and local
governments may also regulate ASR projects. Water injected into an ASR well currently must meet
drinking water quality standards or it must be proven that the injected water will not harm existing
underground sources of drinking water.

When water is injected into an aquifer, it forms a “bubble” within the existing, usually brackish, water
comprising the aquifer and does not combine with the existing water, allowing it to be withdrawn at
will. There are concerns that untreated injected water could affect the quality of the existing water,
in some manner affect the quality of drinking water, or be affected itself by its contact with
underground minerals or organisms. A typical ASR well in southeast Florida injects water into the
Upper Floridan Aquifer between confining layers of rock.

Florida has seven operating ASR wells used only for drinking water storage; however, 26 ASR
construction permits have been issued and 12 construction permits are under review.
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Extensive use of ASR technology is proposed for the Comprehensive Everglades Restoration Plan
(CERP) and is key to the successful implementation of the CERP. The CERP will cost at least $8.2
billion over a 40-year period and is intended to meet the water needs of south Florida’s population,
natural systems, and agriculture while maintaining flood protection. A critical element of the CERP
is the proposal for approximately 330 ASR wells, most located near Lake Okeechobee. These
wells are anticipated to inject as much as 1.7 billions of gallons of water per day into the Upper
Floridan Aquifer during wet periods. ASR represents approximately one-fifth of the estimated cost of
implementing the CERP. As proposed, ASR wells will store excess water currently sent to tide for
retrieval during the dry season, allowing the South Florida WMD to manage its water resources in a
more efficient and effective manner. There are major concerns, however, about the impacts of
injecting raw water into the aquifer on this scale. Whether there is physical capacity to store the
water without harm to the underground environment is unknown, as are the overall impacts to water
quality. Pilot projects have been authorized that may provide answers to expressed concerns. The
National Research Council recently published a critique of the pilot projects and recommends,
among other things, that a regional study precede implementation of the ASR pilot projects. The
district reports that it has taken action to resolve some of the problems noted in the report and is
preparing a response. South Florida WMD staff have indicated that a regional study could be
valuable in conjunction with the pilot projects; such a study is unfunded at this time, however.

Recently, the Region 4 administrator of the U.S. Environmental Protection Agency (EPA), after
reviewing a draft of this legislation, communicated his concerns to the Department. While
recognizing the potential role ASR will play in the CERP and the desire to use the technology
elsewhere in the state, the EPA still has grave concerns about the injection of “raw” water into the
aquifer. The EPA believes at this time that the issuance of variances to current Department
regulations may be preferable to a legislative approach, until “raw” water ASR becomes a proven
technology. However, the EPA indicated that it remains committed to working with Florida
throughout the process of gathering and assessing the necessary information.

Domestic consumption of water by individual users is currently exempt from water use permitting
under s. 373.219(1), F.S.

EFFECT OF PROPOSED CHANGES:

HB 705 creates s. 403.065, F.S., providing a statewide process for permitting ASR wells.
Legislative intent is provided that ASR projects not be constrained by inappropriate institutional
barriers; the section also requires that ASR wells not endanger drinking water sources, as
established in the federal Safe Drinking Water Act, 42 U.S.C., s. 300h., and regulations adopted
under the Act. ASR wells must also not violate state groundwater quality standards at the point of
discharge, except as provided in the bill.

ASR wells must be allowed a zone of discharge for sodium and secondary drinking water standards
if the following requirements are met:

The native ground water within the proposed zone of discharge is not currently being
used as a public or private drinking water supply, nor can any person other than the
permit applicant reasonably be expected to withdraw water from the zone of
discharge in the future for such use;

The presence of the stored water will not cause any person other than the permit
applicant to treat water withdrawn from the aquifer in any way that would not have
been required in the absence of the ASR well;
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The Department has approved a monitoring plan that specifies the number and
location of monitor wells, monitoring parameters, and frequency of monitoring; and

The zone of discharge will not intersect or include any part of a 500-foot radius
surrounding any well that uses the injection zone to supply drinking water.

ASR wells must also be allowed a zone of discharge for total coliform bacteria and other biological
contaminants demonstrated to die off within the zone of discharge when the applicant for the well
permit demonstrates through a risk-based analysis that:

1.

The native ground water within the proposed zone of discharge contains no less than
1,500 milligrams per liter total dissolved solids;

The native ground water within the proposed zone of discharge is not currently being
used as a public or private drinking water supply, nor can any person other than the
permit applicant reasonably be expected to withdraw water from the zone of
discharge in the future for such use;

The presence of the stored water will not cause any person other than the permit
applicant to treat water withdrawn from the aquifer in any way that would not have
been required in the absence of the ASR well;

The Department has approved a monitoring plan that specifies the number and
location of monitor wells, monitoring parameters, and frequency of monitoring;

Total coliform bacteria is the only primary drinking water standard other than the
standard for sodium that will not be met before injection;

Directly or through the use of indicator organisms approved by the Department, that
biological contaminants will experience die-off such that primary drinking water
standards will be met at the edge of the zone of discharge and that those
contaminants will not pose an adverse risk to human health; and

The environmental benefits to be derived from the storage, recovery, and future use
of the injected water and the use of the recovered water is consistent with its
intended primary purpose.

The Department may allow a zone of discharge for sodium, total coliform bacteria and other
biological contaminants demonstrated to die off within the zone of discharge, and secondary
drinking water standards if the total dissolved solids concentration of the native ground water within
the proposed zone of discharge is less than 1,500 milligrams per liter and if the requirements of
paragraphs 2-7 above are satisfied, and:

The applicant for the ASR well permit demonstrates that no person, other than the
permit applicant, may withdraw water in the future from the zone of discharge for
use as a public or private drinking water supply because of legal restrictions
imposed by a water management district, state agency, local government, or other
governmental entity having jurisdiction over water supply or well construction; and
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The permit applicant provides written notice, including specific information
concerning the proposed ASR project, to each land owner whose property overlies
the zone of discharge.

The bill requires the Department to revoke the zone of discharge and require the withdrawal of
injected water upon a demonstration by any party that the above legal restrictions are no longer in
effect and provides that the zone of discharge for an ASR well may not intersect or include any part
of a 500-foot radius surrounding any well that uses the injection zone to supply drinking water.

The permit applicant must demonstrate, based on hydrogeological conditions, the vertical and
lateral limits of the zone of discharge by providing the Department with calculations or the results of
modeling that include, but are not limited to, reasonable assumptions concerning the expected
volume of water to be stored and recovered and reasonable assumptions regarding aquifer
thickness and porosity. Compliance with the primary drinking water standards for total coliform
bacteria and sodium and the secondary drinking water standards is required at the edge of the
zone of discharge. The Department must specify the vertical and lateral limits of the approved
zone of discharge in the permit.

After the ASR well is in operation, groundwater monitoring must demonstrate that biological die-off
is occurring, that no exceedances of the primary drinking water standards have occurred outside
the zone of discharge, and that there is no adverse risk to human health from the injection activity.
If the applicant fails to make this demonstration, the Department must require operational
modifications, reduction or cessation of injection, partial or full recovery of water, remediation, or
other actions necessary to assure compliance at the edge of the zone of discharge and to protect
public health.

If drinking water supply wells are present in the injection zone within 2.5 miles of the edge of the
zone of discharge, additional monitor wells may be required to detect the possible movement of
injected fluids in the direction of the drinking water wells.

The bill requires that monitor wells be sampled at least monthly for the parameters specified in the
permit for the ASR well. The Department may modify the monitoring requirements if necessary to
provide reasonable assurance that underground sources of drinking water are adequately
protected.

The Department must make a reasonable effort to issue or deny a permit within 90 days after
determining that the permit application is complete. However, the failure of the Department to
issue or deny an underground injection control permit for an ASR well within the 90-day time period
will not result in the automatic issuance or denial of the permit and will not prevent the inclusion of
specific permit conditions that are necessary to ensure compliance with applicable statutes and
rules.

The Department is authorized to adopt rules for the regulation of ASR wells and to administer s.
403.065, F.S. section.

HB 705 also creates s. 373.222, F.S., providing that, notwithstanding s. 373.219(1), F.S., the
governing board of a WMD or the Department must require a permit for the domestic use of ground
water from a well that overlies or may influence or be influenced by a zone of discharge for an ASR
well approved by the Department under s. 403.065, F.S. The governing board or the Department
may impose such reasonable conditions as are necessary to assure that such use is consistent
with the overall objectives of the district or the Department and is not harmful to the water
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resources of the area. The governing board of the WMD and the Department are authorized to
adopt rules necessary to administer this provision.

The act shall take effect upon becoming a law.

D. SECTION-BY-SECTION ANALYSIS:

This section need be completed only in the discretion of the Committee.

. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE GOVERNMENT:

1.

Revenues:

N/A

Expenditures:

According to the South Florida WMD, the provisions of HB 705 if enacted would result in
estimated savings of $250 to $400 million in implementing the CERP by reducing the level of
treatment that will be needed prior to injecting surface water into an ASR well.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1.

2.

Revenues:
N/A

Expenditures:

Indeterminate. Local governments implementing ASR projects could realize reductions in
permitting, construction, and operating costs.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Indeterminate. However, private utilities implementing ASR projects could realize reductions in
permitting, construction, and operating costs.

D. FISCAL COMMENTS:

N/A

V. CONSEQUENCES OF ARTICLE VIl, SECTION 18 OF THE FLORIDA CONSTITUTION:

A.  APPLICABILITY OF THE MANDATES PROVISION:

The bill does not require counties or municipalities to expend funds, nor does it require counties or
municipalities to take an action requiring the expenditure of funds.
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B. REDUCTION OF REVENUE RAISING AUTHORITY:
The bill does not reduce the authority that municipalities or counties have to raise revenues in the
aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:
The bill does not reduce the percentage of a state tax shared with counties or municipalities.

V. COMMENTS:

A. CONSTITUTIONAL ISSUES:
N/A

B. RULE-MAKING AUTHORITY:
The Department is authorized to adopt rules for regulating ASR wells and to administer the
provisions of s. 403.065, F.S. The Department and the governing boards of the WMDs are
authorized to adopt rules to administer the provisions of s. 373.222, F.S.

C. OTHER COMMENTS:
N/A

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

N/A
VII.  SIGNATURES:

COMMITTEE ON NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION:

Prepared by: Staff Director:

W. Ray Scott Wayne Kiger



