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HOUSE AMENDMENT
Bill No. SB 782, 1st Eng.
Amrendnment No. 33 (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

Representative(s) Farkas offered the foll ow ng:

Amendment to Amendment (600753) (with title amendment)
On page 1, line 17, of the anendnent

i nsert:

Section 1. It is the intent of the Legislature that
the Medical Quality Assurance Trust Fund shoul d be
administered in a fiscally responsible nanner. It is also the

intent of the Legislature that the Departnent of Health reduce

expenses wherever possible to ensure that the cost of

regulation is reasonable and fair and does not serve as a

barrier to licensure in this state. The Legi sl ature adopts

findings 1, 2, 4, 5, and 8 and the recommendati ons of the
Audi tor Ceneral's Medical Quality Assurance Operational Audit
Report Nunmber 01-063. In addition, the Legislature adopts

recommendations 1, 2, 4, 5, and 7 of the Florida Senate

Committee on Fiscal Policy InterimProject Report 2001-016.

Section 2. The Auditor General shall conduct a

followp audit to the Medical Quality Assurance Operationa
Audit Report Nunber 01-063 to determine if the Departnent of
1
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Heal th has inpl emented the recomendati ons of that report. The

Audi tor Ceneral shall conplete the followp audit and i ssue a

report to the President of the Senate and the Speaker of the

House of Representatives no |later than January 31, 2002.

Section 3. The contract between the Departnent of

Heal th and the Agency for Health Care Admi nistration pursuant

to section 20.43(3), Florida Statutes, is not subject to the

provi sions of section 216.346, Florida Statutes. The

Departnent of Health shall reinburse the Agency for Health

Care Administration for the agency's actual direct costs and

the agency's indirect costs incurred as a result of the

contract, subject to appropriated funds. The agency shal

provide to the departnent docunentation, explanation, and

justification of all direct and indirect costs incurred, by

budget entity.

Section 4. The Ofice of Program Policy Analysis and

Governnent Accountability shall study the feasibility of

mai ntaining the entire Medical Quality Assurance function

i ncluding enforcenent, within a single departnent. The study

shal |l be conpleted and a report issued to the President of the

Senate and the Speaker of the House of Representatives no
| ater than Novenber 30, 2001

Section 5. Subsection (1) of section 456.004, Florida
Statutes, is anended, and subsection (10) is added to that

section, to read
456. 004 Departnent; powers and duties.--The
departnent, for the professions under its jurisdiction, shall
(1) Adopt rules establishing a procedure for the
bi enni al renewal of |icenses; however, the departnment nay
issue up to a 4-year license to selected |icensees
not wi t hst andi ng any other provisions of lawto the contrary.
2
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The rules shall specify the expiration dates of |icenses and

the process for tracking conpliance with continui ng education

requi renents, financial responsibility requirenents, and any

other conditions of renewal set forth in statute or rul e. Fees

for such renewal shall not exceed the fee caps for individua
prof essions on an annualized basis as authorized by | aw
(10) Set an exam nation fee that includes all costs to

devel op, purchase, validate, adnminister, and defend the

exam nation and is an anount certain to cover al

admi ni strative costs plus the actual per-applicant cost of the

exam nati on.
Section 6. Section 456.025, Florida Statutes, is
amended to read:

456. 025 Fees; receipts; disposition.--
(1) It is the intent of the Legislature that all costs

of regulating health care professions and practitioners shal

be borne solely by licensees and |licensure applicants. It is

al so the intent of the Legislature that fees should be

reasonabl e and not serve as a barrier to |icensure. Moreover,

it is the intent of the Legislature that the departnent

operate as efficiently as possible and regularly report to the

Legi sl ature additional nethods to streanmine operationa

costs. Therefore, the boards in consultation with the

departnent, or the departnent if there is no board, shall, by

rule, set renewal fees which

(a) Shall be based on revenue projections prepared

usi ng general ly accepted accounting procedures;

(b) Shall be adequate to cover all expenses relating

to that board identified in the departnent's | ong-range policy

pl an, as required by s. 456. 005;

(c) Shall be reasonable, fair, and not serve as a
3
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barrier to licensure;

(d) Shall be based on potential earnings from working

under the scope of the |license;

(e) Shall be simlar to fees inposed on simlar

i censure types;

(f) Shall not be nobre than 10 percent greater than the

fee i nposed for the previ ous biennium

(g) Shall not be nobre than 10 percent greater than the

actual cost to regulate that profession for the previous

bi enni um and

(h) Shall be subject to challenge pursuant to chapter

120.
(2) The chairpersons of the boards and councils listed

ins. 20.43(3)(g) shall neet annually at division headquarters

to review the |long-range policy plan required by s. 456. 005

and current and proposed fee schedules. The chairpersons

shal |l make recommendati ons for any necessary statutory changes

relating to fees and fee caps. Such reconmendati ons shall be

conpi l ed by the Departnent of Health and be included in the

annual report to the Legislature required by s. 456.026 as

well as be included in the |long-range policy plan required by
s. 456. 005.

(2) 1)y Each board within the jurisdiction of the
departnent, or the departnent when there is no board, shal

determine by rule the anount of license fees for the
profession it regul ates, based upon |ong-range estimates
prepared by the departnent of the revenue required to
implement laws relating to the regul ati on of professions by
t he departnent and the board. Each board, or the departnment
if there is no board, shall ensure that |icense fees are
adequate to cover all anticipated costs and to naintain a

4

iginal & 9 copies 05/ 02/ 0
11: 02 a

=01

1
m 00782-0052-414143




© 00 N o O W DN PP

W W NRNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BM WNIEREPRO O ®ONOOD O M WN R O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

reasonabl e cash bal ance, as deternined by rule of the agency,
with advice of the applicable board. If sufficient action is
not taken by a board within 1 year after notification by the
departnent that |icense fees are projected to be inadequate,
the departnent shall set license fees on behalf of the
appl i cabl e board to cover anticipated costs and to naintain
the required cash bal ance. The departnent shall include
reconmended fee cap increases in its annual report to the
Legislature. Further, it is the legislative intent that no
regul at ed profession operate with a negative cash bal ance. The
departnment may provide by rule for advancing sufficient funds
to any profession operating with a negative cash bal ance. The
advancenent nmay be for a period not to exceed 2 consecutive
years, and the regul ated profession nust pay interest.
Interest shall be calculated at the current rate earned on
investnents of a trust fund used by the departnent to

i mpl erent this chapter. Interest earned shall be allocated to
the various funds in accordance with the allocation of

i nvest nent earnings during the period of the advance.

(3) 2y Each board, or the departnment if there is no
board, may charge a fee not to exceed $25, as determ ned by
rule, for the issuance of a wall certificate pursuant to s.
456. 013(2) requested by a licensee who was |licensed prior to
July 1, 1998, or for the issuance of a duplicate wal
certificate requested by any |icensee.

(4) 3y Each board, or the department if there is no
board, may, by rule, assess and collect a one-tine fee from
each active status |icensee and each inactive status |icensee
in an anmount necessary to elimnate a cash deficit or, if
there is not a cash deficit, in an anount sufficient to
mai ntain the financial integrity of the professions as
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required in this section. Not nore than one such assessnent
may be made in any 4-year period wthout specific |egislative
aut hori zati on.

(5) |If the cash balance of the trust fund at the end

of any fiscal year exceeds the total appropriation provided

for the regulation of the health care professions in the prior

fiscal year, the boards, in consultation with the departnent,

may | ower the |license renewal fees.

(6) t4)y Each board atthoerized—to—approve—continding

education—providers, or the departnent if there is no board,
shal|l may establish, by rule, a fee not to exceed $250 for

anyone seeking approval to provide continuing education
courses or prograns and shall may establish by rule a biennial
renewal fee not to exceed $250 for the renewal of providership
of such courses. The fees collected fromcontinui ng educati on

providers shall be used for the purposes of review ng course

provider applications, nonitoring the integrity of the courses

provi ded, covering |l egal expenses incurred as a result of not

granting or renewi ng a provi dershi p, and devel opi ng and

nmai nt ai ni ng an el ectroni c continui ng education tracking

system The departnent shall inplenent an electronic

conti nui ng education tracking systemfor each new bi enni al

renewal cycle for which electronic renewal s are inpl enented

after the effective date of this act and shall integrate such

systeminto the licensure and renewal system Al|l approved

conti nuing education providers shall provide informtion on

course attendance to the departnent necessary to inplenent the

el ectroni c tracking system The departnment shall, by rule,

specify the formand procedures by which the information is to

1
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chapter—465-—

(7)£5)r Al noneys collected by the department from
fees or fines or fromcosts awarded to the agency by a court
shall be paid into a trust fund used by the departnent to
i mpl erent this chapter. The Legislature shall appropriate
funds fromthis trust fund sufficient to carry out this
chapter and the provisions of |law with respect to professions
regul ated by the Division of Medical Quality Assurance within
t he departnent and the boards. The departnent nmay contract
with public and private entities to receive and deposit
revenue pursuant to this section. The departnent shal
mai ntai n separate accounts in the trust fund used by the
departnment to inplenent this chapter for every profession
within the departnent. To the maxi num extent possible, the
departnment shall directly charge all expenses to the account
of each regul ated profession. For the purpose of this
subsection, direct charge expenses include, but are not
limted to, costs for investigations, exaninations, and | ega
services. For expenses that cannot be charged directly, the
departnent shall provide for the proportionate allocation
anong the accounts of expenses incurred by the departnent in
the performance of its duties with respect to each regul at ed
prof ession. The regul ation by the departnent of professions,
as defined in this chapter, shall be financed solely from
revenue collected by it fromfees and other charges and
deposited in the Medical Quality Assurance Trust Fund, and al
such revenue is hereby appropriated to the departnent.
However, it is legislative intent that each profession shal
operate within its anticipated fees. The departnent nmay not
expend funds fromthe account of a profession to pay for the
expenses incurred on behalf of another profession, except that
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the Board of Nursing nust pay for any costs incurred in the
regul ation of certified nursing assistants. The depart nent
shal | mmi ntain adequate records to support its allocation of
agency expenses. The departnent shall provide any board with
reasonabl e access to these records upon request. On or before

Cctober 1 of each year,the departnent shall provide each

board an annual report of revenue and direct and all ocated
expenses related to the operation of that profession. The
board shall use these reports and the departnent's adopted

| ong-range plan to determ ne the anount of |icense fees. A
condensed version of this information, with the departnent's
reconmendati ons, shall be included in the annual report to the
Legi sl ature prepared under s. 456. 026.

(8) t6) The departnent shall provide a condensed
managenent report of budgets, finances, perfornmance
statistics, and recomendati ons to each board at | east once a
gquarter. The departnent shall identify and include in such
presentations any changes, or projected changes, made to the
board' s budget since the |ast presentation

(9)¢A If a duplicate license is required or requested
by the licensee, the board or, if there is no board, the
departnment may charge a fee as determined by rule not to
exceed $25 before issuance of the duplicate |icense.

(10) (8) The department or the appropriate board shal
charge a fee not to exceed $25 for the certification of a
public record. The fee shall be deternmined by rule of the
departnment. The departnent or the appropriate board shal
assess a fee for duplicating a public record as provided in s.
119.07(1) (a) and (b).

Section 7. Subsection (1) of section 457.107, Florida
Statutes, is anended to read:
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457.107 Renewal of |icenses; continuing education. --

(1) The departnent shall renew a |license upon receipt
of the renewal application and the required fee set by the
board by rule, not to exceed $500.

Section 8. Section 458.31151, Florida Statutes, is
r epeal ed

Section 9. Subsection (1) of section 483.807, Florida
Statutes, is anended to read:

483.807 Fees; establishnent; disposition.--

(1) The board, by rule, shall establish fees to be
paid for application, exam nation, reexamination, |icensing
and renewal, registration, |laboratory training program

application, reinstatenent, and recordnaki ng and

recordkeepi ng. The board nmay al so establish, by rule, a
del i nquency fee. The board shall establish fees that are
adequate to ensure the continued operation of the board and to
fund the proportionate expenses incurred by the departnent in
carrying out its licensure and other related responsibilities
under this part. Fees shall be based on departnental estimtes
of the revenue required to inplenent this part and the
provisions of law with respect to the regulation of clinica
| aborat ory personnel

Section 10. Subsections (1), (3), and (4) of section
456. 011, Florida Statutes, are anended to read:

456. 011 Boards; organi zation; mneetings; conpensation
and travel expenses. --

(1) Each board within the departnent shall conply with
the provisions of this chapter seetion.

(3) The board shall neet at |east once annually and
may neet as often as is necessary. Meetings shall be conducted

t hrough tel econferencing or other technol ogi cal neans, unless
9
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di sci plinary hearings involving standard of care, sexua

m sconduct, fraud, inpairnent, or felony convictions;

|icensure denial hearings; or controversial rule hearings are

bei ng conducted; or unl ess otherw se approved in advance of

the nmeeting by the director of the Division of Medical Quality

Assur ance. The chai rperson or a quorum of the board shall have
the authority to call ether neetings, except as provided above

relating to i n-person neetings. A quorumshall be necessary

for the conduct of official business by the board or any
commttee thereof. Unless otherw se provided by law, 51
percent or nore of the appointed nenbers of the board or any
comm ttee, when applicable, shall constitute a quorum The
nmenbership of comrittees of the board, except as ot herw se

aut hori zed pursuant to this chapter or the applicable practice
act, shall be conposed of currently appoi nted nenbers of the
board. The vote of a mpjority of the nenbers of the quorum
shal | be necessary for any official action by the board or
conmittee. Three consecutive unexcused absences or absences
constituting 50 percent or nore of the board' s neetings within
any 12-nonth period shall cause the board nenbership of the
nmenber in question to beconme void, and the position shall be
consi dered vacant. The board, or the departnent when there is
no board, shall, by rule, define unexcused absences.

(4) Unless otherw se provided by |aw, a board nenber
or former board nenber serving on a probable cause panel shal
be conpensated $50 for each day in attendance at an offici al
neeting of the board and for each day of participation in any
ot her business involving the board. Each board shall adopt
rul es defining the phrase "other business involving the
board," but the phrase may not routinely be defined to include
t el ephone conference calls that |ast |ess than 4 hours. A
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board nmenber also shall be entitled to rei nbursenent for
expenses pursuant to s. 112.061. Travel out of state shal
require the prior approval of the secretary.

Section 11. Subsection (2) of section 456.013, Florida
Statutes, is anended to read:

456. 013 Departnent; general |icensing provisions.--

(2) Before the issuance of any license, the departnment
shal | fay charge an initial |license fee as determ ned by rule
of the applicable board or, if no such board exists, by rule
of the department. Upon receipt of the appropriate |license
fee, the departnent shall issue a |icense to any person
certified by the appropriate board, or its designee, as having
net the licensure requirenents inposed by |law or rule. The
license shall consist of a wallet-size identification card and
a wall card neasuring 6 1/2 inches by 5 inches. In addition
to the two-part license, the departnent, at the tinme of
initial licensure, shall issue a wall certificate suitable for
conspi cuous di splay, which shall be no smaller than 8 1/2
i nches by 14 inches. The licensee shall surrender to the
departnment the wallet-size identification card, the wall card,
and the wall certificate, if one has been issued by the
departnment, if the licensee's license is revoked.

Section 12. Section 456.017, Florida Statutes, is
amended to read:

456. 017 Departnent of Health; exami nations.--

(1) (a) The departnent shall provide, contract, or
approve services for the devel opnent, preparation
admi ni stration, scoring, score reporting, and eval uation of
all exam nations, in consultation with the appropriate board.
The departnent shall certify that exami nations devel oped and
approved by the departnent adequately and reliably neasure an

11
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applicant's ability to practice the profession regul ated by
the departnent. After an exam nation devel oped or approved by
t he departnent has been adninistered, the board, or the
departnment when there is no board, may reject any question

whi ch does not reliably neasure the general areas of
conpetency specified in the rules of the board. The depart nent
may contract for the preparation, administration, scoring,
score reporting, and eval uation of exam nations, when such
services are avail abl e and approved by the board.

(b) For each examnination devel oped by the depart nent
or contracted vendor, to the extent not otherw se specified by
statute, the board, or the departnent when there is no board,
shall by rule specify the general areas of conpetency to be
covered by each exami nation, the relative weight to be
assigned in grading each area tested, and the score necessary
to achi eve a passing grade. The departnent shall assess—and

f ees—where—apptiecabteto cover the actual cost for any

pur chase, devel opnent, validation,and admninistration, and

defense of required examinations. This subsection does not
apply to national exam nations approved and adni ni stered
pursuant to paragraph (c). |If a practical exam nation is
deened to be necessary, the rules shall specify the criteria
by which exaniners are to be selected, the grading criteria to
be used by the exami ner, the relative weight to be assigned in
gradi ng each criterion, and the score necessary to achi eve a
passi ng grade. Wien a mandat ory standardi zati on exercise for a
practical examination is required by |law, the board, or the
departnment when there is no board, nmay conduct such exercise.
Therefore, board nenbers, or enployees of the departnent when
there is no board, nmay serve as exam ners at a practica
exam nation with the consent of the board or departnent, as

12
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appropri at e.

(c)1l. The board, or the departmnment when there is no
board, shall fay approve by rule the use of one or nore any
nati onal exani nati ons exafifat+onr which the departnent has
certified as neeting requirenents of national exani nations and

general |y accepted testing standards pursuant to departnment
rules. Providers of exam nations seeking certification by the
departnent shall pay the actual costs incurred by the
departnment in nmaking a determ nation regarding the
certification. The nane and nunber of a candi date nay be
provided to a national contractor for the linmted purpose of
preparing the grade tape and information to be returned to the
board or departnent; or, to the extent otherw se specified by
rule, the candidate may apply directly to the vendor of the
nati onal examnination and supply test score information to the
departnment. The departnent nmay del egate to the board the duty
to provide and adm ni ster the exami nation. Any nationa
exam nati on approved by a board, or the departnent when there
is no board, prior to Cctober 1, 1997, is deened certified
under this paragraph

2. The board, or the departnent when there is no

board, shall approve and begin adninistering a nationa
exam nation no | ater than Decenber 31, 2001. Neither the board
nor the departnent nmay admi ni ster a state-devel oped witten

exam nati on after Decenber 31, 2001, notwi thstandi ng any other

provi sion of |law. The exani nati on nmay be admi ni stered

el ectronically if adequate security neasures are used, as

determ ned by rule of the departnent.

3. The board, or the departnent when there is no

board, may adnini ster a state-devel oped practical or clinical

exam nation, as required by the applicable practice act, if
13
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all costs of devel opnent, purchase, validation

adm ni stration, review, and defense are paid by the

exam nation candidate prior to the adnm nistration of the

exam nation. |If a national practical or clinical exanination

is available and certified by the departnent pursuant to this

section, the board, or the departnent when there is no board,

may adnini ster the national exanination

4, |t is the intent of the Legislature to reduce the

costs associated with state exanmi nations and to encourage the

use of national exaninations whenever possible.

(d) Each board, or the departnent when there is no
board, shall adopt rules regarding the security and nonitoring
of exami nations. The departnent shall inplenent those rules
adopted by the respective boards. 1In order to maintain the
security of exam nations, the departnent nmay enploy the
procedures set forth in s. 456.065 to seek fines and
injunctive relief against an exani nee who viol ates the
provisions of s. 456.018 or the rules adopted pursuant to this
par agraph. The departnent, or any agent thereof, may, for the
pur poses of investigation, confiscate any witten,
phot ographic, or recording material or device in the
possessi on of the exami nee at the exami nation site which the
departnment deens necessary to enforce such provisions or
rul es. The scores of candi dates who have taken st ate-devel oped

exam nati ons shall be provided to the candi dates

el ectronically using a candidate identification nunber, and

the departnent shall post the aggregate scores on the

departnent's website without identifying the nanes of the

candi dat es.
(e) If the professional board with jurisdiction over
an exam nation concurs, the departnent may, for a fee, share
14

iginal & 9 copies 05/ 02/ 0
11: 02 a

=1

1
m 00782-0052-414143




© 00 N o O WDN P

W W NRNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O U0 BN WNIERERPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

with any other state's |licensing authority or a national

testing entity an exam nation or exam nation item bank

devel oped by or for the departnent unless prohibited by a
contract entered into by the departnent for devel opnent or
purchase of the exami nation. The departnment, with the
concurrence of the appropriate board, shall establish
gui del i nes that ensure security of a shared exam and shal
require that any other state's licensing authority conply with
t hose guidelines. Those guidelines shall be approved by the
appropriate professional board. Al fees paid by the user
shall be applied to the departnent's exam nation and

devel opnent program for professions regulated by this chapter

(f) The departnent may adopt rul es necessary to
adnmi ni ster this subsection.

(2) For each examnination devel oped by the depart nent
or a contracted vendor, the board, or the departnment when
there is no board, shall adopt rules providing for
reexam nation of any applicants who failed an exam nation
devel oped by the departnent or a contracted vendor. |If both a
witten and a practical exam nation are given, an applicant
shall be required to retake only the portion of the
exam nati on on which the applicant failed to achieve a passing
grade, if the applicant successfully passes that portion
within a reasonable tine, as determned by rule of the board,
or the departnment when there is no board, of passing the other
portion. Except for national exam nations approved and
admi ni stered pursuant to this section, the departnent shal
provi de procedures for applicants who fail an exam nation
devel oped by the departnent or a contracted vendor to review
t heir exanination questions, answers, papers, grades, and
gradi ng key for the questions the candi date answered
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incorrectly or, if not feasible, the parts of the exam nation
failed. Applicants shall bear the actual cost for the
departnment to provide examination review pursuant to this
subsection. An applicant nmay waive in witing the
confidentiality of the applicant's exam nation grades.

Not wi t hst andi ng any ot her provision of |aw, only candi dates

who fail an exanmi nation by |ess than 10 percent shall be

entitled to challenge the validity of the exanination at

heari ng.

(3) For each examination devel oped or admi nistered by
the departnent or a contracted vendor, an accurate record of
each applicant's exanination questions, answers, papers,
grades, and gradi ng key shall be kept for a period of not |ess
than 2 years imediately follow ng the exam nation, and such
record shall thereafter be nmintained or destroyed as provided
in chapters 119 and 257. This subsection does not apply to
nati onal exani nations approved and adnini stered pursuant to
this section.

(4) Meetings of any nenber of the departnent or of any
board within the departnent held for the exclusive purpose of
creating or reviewing |icensure exam nation questions or
proposed exami nation questions are exenpt fromthe provisions
of s. 286.011 and s. 24(b), Art. | of the State Constitution
Any public records, such as tape recordings, mnutes, or
notes, generated during or as a result of such neetings are
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution. However, these
exenptions shall not affect the right of any person to review
an exam nation as provided in subsection (2).

(5) For exaninations devel oped by the departnent or a
contracted vendor, each board, or the departnent when there is
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no board, nay provide |licensure exaninations in an applicant's
native | anguage. Notwi thstandi ng any ot her provision of |aw,

applicants for exanination or reexan nation pursuant to this
subsection shall bear the full cost for the departnent's

devel opnent, preparation, validation, adninistration, grading,
and eval uation of any examination in a | anguage other than
English prior to the exami nation being adm nistered. Requests

for translated exam nations nust be on file in the board
office at least 6 nonths prior to the schedul ed exani nation
When determning whether it is in the public interest to allow
the exanination to be translated into a | anguage other than
English, the board shall consider the percentage of the
popul ati on who speak the applicant's native | anguage.
Applicants nust apply for translation to the applicabl e board
at least 6 nonths prior to the schedul ed exam nation

(6) In addition to neeting any other requirenents for
l'i censure by exami nation or by endorsenent, and
not wi t hst andi ng the provisions in paragraph (1)(c), an

applicant may be required by a board, or the departnent when
there is no board, to certify conpetency in state |aws and
rules relating to the applicable practice act. Begi nni ng
Cctober 1, 2001, all laws and rul es exam nati ons shall be

admi ni stered electronically unless the |aws and rul es

exam nation is adm nistered concurrently with another witten

exam nation for that profession or unless the electronic

admi ni stration would be substantially nore expensive.

Section 13. Subsection (1) of section 456.035, Florida
Statutes, is anended to read:

456. 035 Address of record. --

(1) Each licensee of the departnent is solely

responsible for notifying the departnent in witing of the
17
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licensee's current mailing address and place of practice, as
defined by rule of the board or the departnent if there is no
board. Electronic notification shall be all owed by the

departnent; however, it shall be the responsibility of the

| i censee to ensure that the electronic notification was

received by the departnent. A licensee's failure to notify the

departnent of a change of address constitutes a violation of
this section, and the |icensee may be disciplined by the board
or the departnent if there is no board.

Section 14. Subsections (2), (4), and (10) of section
456. 073, Florida Statutes, are anended to read:

456.073 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nent.

(2) The departnent shall allocate sufficient and
adequately trained staff to expeditiously and thoroughly
determ ne legal sufficiency and investigate all legally
sufficient conplaints. For purposes of this section, it is the
intent of the Legislature that the term "expeditiously" neans
that the departnent conplete the report of its initial
i nvestigative findings and reconmendati ons concerning the
exi stence of probable cause within 6 nonths after its receipt
of the conplaint. The failure of the departnent, for
di sciplinary cases under its jurisdiction, to conply with the
time linmts of this section while investigating a conplaint
against a licensee constitutes harm ess error in any
subsequent disciplinary action unless a court finds that
either the fairness of the proceeding or the correctness of
the action nmay have been inpaired by a material error in
procedure or a failure to follow prescribed procedure. Wen
its investigation is conplete and legally sufficient, the
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departnent shall prepare and subnmit to the probable cause
panel of the appropriate regulatory board the investigative
report of the departnent. The report shall contain the

i nvestigative findings and the reconmendati ons of the
departnent concerning the existence of probable cause. The
departnent shall not recommend a letter of guidance in |lieu of

finding probable cause if the subject has already been issued

a letter of guidance for a related offense. At any tine after

| egal sufficiency is found, the departnment nmay disniss any
case, or any part thereof, if the departnment deternmn nes that
there is insufficient evidence to support the prosecution of
al | egations contained therein. The departnent shall provide a
detailed report to the appropriate probabl e cause panel prior
to dismissal of any case or part thereof, and to the subject
of the conplaint after dismssal of any case or part thereof,
under this section. For cases disnissed prior to a finding of
probabl e cause, such report is confidential and exenpt froms.
119.07(1). The probabl e cause panel shall have access, upon
request, to the investigative files pertaining to a case prior
to dismissal of such case. |f the departnent dism sses a case,
t he probabl e cause panel may retain i ndependent |egal counsel
enpl oy investigators, and continue the investigation and
prosecution of the case as it deens necessary.

(4) The determ nation as to whether probable cause
exi sts shall be nade by najority vote of a probable cause
panel of the board, or by the departnent, as appropriate. Each
regul atory board shall provide by rule that the determ nation
of probabl e cause shall be nmade by a panel of its nenbers or
by the departnent. Each board may provide by rule for nultiple
probabl e cause panel s conposed of at |east two nmenbers. Each
board nay provide by rule that one or nore nenbers of the

19
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panel or panels may be a fornmer board nenber. The | ength of
termor repetition of service of any such forner board nenber
on a probabl e cause panel nay vary according to the direction
of the board when aut horized by board rule. Any probabl e cause
panel nust include one of the board's forner or present
consuner nenbers, if one is available, is willing to serve,
and is authorized to do so by the board chair. Any probable
cause panel nust include a present board nenber. Any probable
cause panel mnust include a forner or present professiona

board nenber. However, any forner professional board nenber
serving on the probable cause panel nust hold an active valid
license for that profession. Al proceedings of the panel are
exempt froms. 286.011 until 10 days after probabl e cause has
been found to exist by the panel or until the subject of the

i nvestigation waives his or her privilege of confidentiality.
The probabl e cause panel may nmake a reasonabl e request, and
upon such request the departnment shall provide such additiona
investigative information as is necessary to the deternination
of probable cause. A request for additional investigative
information shall be made within 15 days fromthe date of
recei pt by the probabl e cause panel of the investigative
report of the departnent or the agency. The probabl e cause
panel or the departnent, as may be appropriate, shall nmake its
determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time limts. In lieu of a finding of probable cause, the
probabl e cause panel, or the departnent if there is no board,
may issue a |letter of guidance to the subject. If, within the
30-day tine limt, as nay be extended, the probable cause
panel does not nake a determ nation regardi ng the existence of
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probabl e cause or does not issue a letter of guidance in lieu
of a finding of probable cause, the departnent nust nmake a
determ nation regardi ng the exi stence of probable cause within
10 days after the expiration of the tine limt. |[If the
probabl e cause panel finds that probable cause exists, it

shall direct the departnent to file a fornmal conpl ai nt agai nst
the licensee. The departnent shall follow the directions of

t he probabl e cause panel regarding the filing of a forma
conplaint. If directed to do so, the departnent shall file a
formal conpl ai nt agai nst the subject of the investigation and
prosecute that conplaint pursuant to chapter 120. However, the
departnment may decide not to prosecute the conplaint if it
finds that probable cause has been inprovidently found by the
panel. |In such cases, the departnent shall refer the matter to
the board. The board may then file a fornmal conplaint and
prosecute the conpl aint pursuant to chapter 120. The
departnment shall also refer to the board any investigation or
di sci plinary proceedi ng not before the Division of

Adm ni strative Hearings pursuant to chapter 120 or otherwi se
conpl eted by the departnment within 1 year after the filing of
a conplaint. The departnent, for disciplinary cases under its
jurisdiction, nmust establish a uniformreporting systemto
quarterly refer to each board the status of any investigation
or disciplinary proceeding that is not before the Division of
Adm ni strative Hearings or otherw se conpleted by the
departnment within 1 year after the filing of the conplaint.
Annual |y, the departnent, in consultation with the applicable
probabl e cause panel , -H—there—+sno—board,—or—each—board nust
establish a plan to expedite reduece or otherw se cl ose any

i nvestigation or disciplinary proceeding that is not before
the Division of Adnministrative Hearings or otherw se conpl eted
21
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by the departnent within 1 year after the filing of the
conplaint. A probable cause panel or a board nmay retain

i ndependent | egal counsel, enploy investigators, and continue
the investigation as it deens necessary; all costs thereof
shall be paid froma trust fund used by the departnent to

i mpl erent this chapter. Al proceedings of the probable cause
panel are exenpt froms. 120.525.

(10) The conplaint and all infornation obtained
pursuant to the investigation by the departnent are
confidential and exenpt froms. 119.07(1) until 10 days after
probabl e cause has been found to exist by the probabl e cause
panel or by the departnent, or until the regul ated
prof essi onal or subject of the investigation waives his or her
privilege of confidentiality, whichever occurs first. Upon
conpl etion of the investigation and a recommendati on by the

departnent to find probable cause,and pursuant to a witten

request by the subject or the subject's attorney, the

departnent shall provide the subject an opportunity to inspect
the investigative file or, at the subject's expense, forward
to the subject a copy of the investigative file.

Not wi t hst andi ng s. 456. 057, the subject nay inspect or receive
a copy of any expert witness report or patient record
connected with the investigation if the subject agrees in
witing to maintain the confidentiality of any infornmation
received under this subsection until 10 days after probable
cause is found and to nmaintain the confidentiality of patient
records pursuant to s. 456.057. The subject may file a witten
response to the information contained in the investigative
file. Such response nust be filed within 20 days of mailing by

t he departnent, unless an extension of tine has been granted

by the departnent. This subsection does not prohibit the
22
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departnent from providing such information to any | aw
enforcenent agency or to any other regul atory agency.

Section 15. Section 456.081, Florida Statutes, is
amended to read:

456.081 Publication of information.--The departnment
and the boards shall have the authority to advise |licensees
periodically, through the publication of a newsletter on the
departnent's website, about information that the departnent or

the board determines is of interest to the industry. Unless
ot herwi se prohibited by |aw, the departnent and the boards
shal |l publish a summary of final orders resulting in

di sci plinary action fnes—suspensions—or—revecations,and

any other information the departnent or the board determ nes

is of interest to the public.

Section 16. Paragraphs (c) and (qg) of subsection (1)
of section 456.072, Florida Statutes, are anended, paragraphs
(aa), (bb), and (cc) are added to said subsection, paragraphs
(c), (d), and (e) of subsection (2) and subsection (4) are
anended, and paragraphs (i) and (j) are added to subsection
(2) of said section, to read

456. 072 G ounds for discipline; penalties;
enf orcenent. - -

(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(c) Being convicted or found guilty of, or entering a
plea of guilty or nolo contendere to, regardl ess of
adjudication, a crinme in any jurisdiction which relates to the
practice of, or the ability to practice, a |icensee's
pr of essi on.

(q) Viol ating any—proeviston—of—thirs—chapter—the
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L eabl : . I . ’ I f I
or—the—board—or a | awful order of the departnment or the
board, or failing to comply with a lawfully issued subpoena of
t he depart nent.

(aa) Performing or attenpting to performhealth care

services on the wong patient, a wong-site procedure, a wong

procedure, or an unauthorized procedure or a procedure that is

nedi cal |y unnecessary or otherwi se unrelated to the patient's

di agnosi s or nedical condition. For the purposes of this

par agraph, perforning or attenpting to performhealth care

services includes the preparation of the patient.

(bb) Leaving a foreign body in a patient, such as a

sponge, clanp, forceps, surgical needle, or other

par aphernalia comonly used in surgical, examination, or other

di agnosti c procedures. For the purposes of this paragraph, it

shall be legally presuned that retention of a foreign body is

not in the best interest of the patient and is not within the

standard of care of the profession, regardl ess of the intent

of the professional

(cc) Violating any provision of this chapter, the

applicable practice act, or any rul es adopted pursuant

t hereto.

(2) \When the board, or the departnent when there is no
board, finds any person guilty of the grounds set forth in
subsection (1) or of any grounds set forth in the applicable
practice act, including conduct constituting a substanti al
vi ol ation of subsection (1) or a violation of the applicable
practice act which occurred prior to obtaining a license, it
may enter an order inposing one or nore of the foll ow ng
penal ti es:

(c) Restriction of practice or license, including, but
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not linmted to, restricting the licensee frompracticing in

certain settings, restricting the licensee to work only under

desi gnated conditions or in certain settings, restricting the

|icensee fromperform ng or providing designated clinical and

admini strative services, restricting the |icensee from

practicing nore than a desi gnated nunber of hours, or any

other restriction found to be necessary for the protection of

the public health, safety, and welfare

(d) Inposition of an administrative fine not to exceed
$10, 000 for each count or separate offense. If the violation

is for fraud or making a false or fraudul ent representation

the board, or the departnent if there is no board, nust inpose

a fine of $10,000 per count or offense.

(e) Issuance of a reprimand or letter of concern

(i) Refund of fees billed and collected fromthe

patient or a third party on behalf of the patient.

(j) Requirenent that the practitioner undergo renedial

educati on.

In determ ning what action is appropriate, the board, or
departnment when there is no board, nust first consider what
sanctions are necessary to protect the public or to conpensate
the patient. Only after those sanctions have been i nposed may
the disciplining authority consider and include in the order
requi rements designed to rehabilitate the practitioner. A
costs associated with conpliance with orders issued under this
subsection are the obligation of the practitioner

(4) In addition to any other discipline inposed
through final order, or citation, entered on or after July 1,

2001, pursuant to this section or discipline inmposed through
final order, or citation, entered on or after July 1, 2001
25
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for a violation of any practice act, the board, or the
departnment when there is no board, shall may assess costs
related to the investigation and prosecution of the case. In
any case where the board or the departnment inposes a fine or
assessnent and the fine or assessnent is not paid within a
reasonabl e tinme, such reasonable tine to be prescribed in the
rules of the board, or the departnent when there is no board,
or in the order assessing such fines or costs, the departnent
or the Departnent of Legal Affairs may contract for the
collection of, or bring a civil action to recover, the fine or
assessnent.

Section 17. Subsection (3) of section 456.079, Florida
Statutes, is anended to read:

456.079 Disciplinary guidelines.--

(3) A specific finding in the final order of

mtigating or aggravating circunstances shall allow the board
to inpose a penalty other than that provided for in such
guidelines. |f applicable, the board, or the departnent if
there is no board, shall adopt by rule disciplinary guidelines
to designate possible mtigating and aggravating circunstances
and the variation and range of penalties permtted for such
ci rcunst ances.

Section 18. Subsections (1) and (2) of section
457.109, Florida Statutes, are anended to read:

457.109 Disciplinary actions; grounds; action by the
board. - -

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-eh—the—diseipHnary—actions—specifed—in
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a
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license to practice acupuncture by bribery, by fraudul ent
m srepresentations, or through an error of the departnent.

(b) Having a license to practice acupuncture revoked,
suspended, or otherw se acted agai nst, including the denial of
licensure, by the licensing authority of another state,
territory, or country.

(c) Being convicted or found guilty, regardl ess of
adjudication, in any jurisdiction of a crime which directly
relates to the practice of acupuncture or to the ability to
practice acupuncture. Any plea of nolo contendere shall be
consi dered a conviction for purposes of this chapter

(d) False, deceptive, or msleading advertising or
advertising which clains that acupuncture is useful in curing
any di sease.

(e) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(f) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rul es of the departnent.

(g) Aiding, assisting, procuring, enploying, or
advi sing any unlicensed person to practice acupuncture
contrary to this chapter or to a rule of the departnent.

(h) Failing to performany statutory or |ega
obligation placed upon a licensed acupuncturi st.

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records shall include only those
which are signed in the capacity as a |icensed acupuncturi st.

(j) Exercising influence within a

27
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patient-acupuncturist relationship for purposes of engaging a
patient in sexual activity. A patient shall be presuned to be
i ncapabl e of giving free, full, and inforned consent to sexua
activity with his or her acupuncturi st.

(k) Making deceptive, untrue, or fraudul ent
representations in the practice of acupuncture or enploying a
trick or schenme in the practice of acupuncture when such
schene or trick fails to conformto the generally prevailing
standards of treatnent in the community.

(I') Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or a form of overreaching or vexatious conduct. A
solicitation is any conmunication which directly or inplicitly
requests an i medi ate oral response fromthe recipient.

(m Failing to keep witten nedical records justifying
the course of treatnent of the patient.

(n) Exercising influence on the patient to exploit the
patient for the financial gain of the |licensee or of a third
party.

(o) Being unable to practice acupuncture with
reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condition. In enforcing this paragraph, upon a finding of the
secretary or the secretary's designee that probable cause
exists to believe that the licensee is unable to serve as an
acupuncturist due to the reasons stated in this paragraph, the
departnent shall have the authority to issue an order to
conpel the licensee to subnit to a nental or physica
exam nati on by a physician designated by the departnent. |f
the licensee refuses to conply with such order, the
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departnent's order directing such exam nation may be enforced
by filing a petition for enforcenent in the circuit court
where the licensee resides or serves as an acupuncturist. The
| i censee agai nst whomthe petition is filed shall not be naned
or identified by initials in any public court record or
docunent, and the proceedings shall be closed to the public.
The departnent shall be entitled to the summary procedure
provided in s. 51.011. An acupuncturist affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that he or she can resune the
conpetent practice of acupuncture with reasonable skill and
safety to patients. In any proceedi ng under this paragraph
neither the record of proceedings nor the orders entered by

t he departnent shall be used agai nst an acupuncturist in any
ot her proceedi ng.

(p) Goss or repeated mal practice or the failure to
practice acupuncture with that |evel of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
acupuncturi st as being acceptabl e under simlar conditions and
ci rcunst ances.

(q) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essional responsibilities which the |licensee knows or has
reason to know that he or she is not conpetent to perform

(r) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem

(s) Violating any—proevistonof—this—chapter—arute—of
the—departrrent—or a | awful order of the board departrent

previously entered in a disciplinary hearing or failing to
29
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conply with a lawfully issued subpoena of the departnent.

(t) Conspiring with another to commit an act, or
commtting an act, which would tend to coerce, intinidate, or
preclude another licensee fromlawfully advertising his or her
servi ces.

(u) Fraud or deceit or gross negligence, inconpetence,
or msconduct in the operation of a course of study.

(v) Failing to conply with state, county, or mnunicipa
regul ations or reporting requirenents relating to public
health and the control of contagious and infectious di seases.

(w Failing to conply with any rule of the board
relating to health and safety, including, but not limted to,
the sterilization of needl es and equi pnent and the di sposal of
potentially infectious materials.

(x) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—board-—finds—anyperson—guitty—of—any—of
I : i I . ST I

te)—+tssuance—of—arepriant—
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Section 19. Subsection (6) of section 458.320, Florida
Statutes, is anended to read:

458.320 Financial responsibility.--

(6) Any deceptive, untrue, or fraudul ent
representation by the licensee with respect to any provision
of this section shall result in permanent disqualification
fromany exenption to mandated financial responsibility as
provided in this section and shall constitute grounds for
di sci plinary action under as—speetfied—+n s. 458. 331

Section 20. Subsections (1) and (2) of section
458. 331, Florida Statutes, are anended to read:

458.331 G ounds for disciplinary action; action by the
board and departnent. --

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-ch—the—di-secipHnary—aections—specifed—in
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a

license to practice nedicine by bribery, by fraudul ent
m srepresentations, or through an error of the departnent or
t he board.

(b) Having a license or the authority to practice
nedi ci ne revoked, suspended, or otherw se acted against,
i ncluding the denial of licensure, by the licensing authority
of any jurisdiction, including its agencies or subdivisions.
The licensing authority's acceptance of a physician's
relinqui shnent of a license, stipulation, consent order, or
ot her settlenent, offered in response to or in anticipation of

31
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the filing of adnministrative charges against the physician's
license, shall be construed as action against the physician's
i cense.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to the
practice of nedicine or to the ability to practice nedicine.

(d) False, deceptive, or msleading adverti sing.

(e) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rules of the departnent or the board. A treatnent provider
approved pursuant to s. 456.076 shall provide the departnent
or consultant with information in accordance with the
requi renments of s. 456.076(3), (4), (5), and (6).

(f) Aiding, assisting, procuring, or advising any
unlicensed person to practice nedicine contrary to this
chapter or to a rule of the departnent or the board.

(g) Failing to performany statutory or |ega
obligation placed upon a licensed physician

(h) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records shall include only those
which are signed in the capacity as a |licensed physician

(i) Paying or receiving any comm ssi on, bonus,
ki ckback, or rebate, or engaging in any split-fee arrangenent
in any form whatsoever with a physician, organization, agency,
or person, either directly or indirectly, for patients
referred to providers of health care goods and services,
including, but not limted to, hospitals, nursing hones,
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clinical |aboratories, anbulatory surgical centers, or
pharnaci es. The provisions of this paragraph shall not be
construed to prevent a physician fromreceiving a fee for
prof essi onal consultation services.

(j) Exercising influence within a patient-physician
relationship for purposes of engaging a patient in sexua
activity. A patient shall be presuned to be incapabl e of
giving free, full, and inforned consent to sexual activity
with his or her physician.

(k) Making deceptive, untrue, or fraudul ent
representations in or related to the practice of nedicine or
enploying a trick or schene in the practice of nedicine.

(I') Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or a form of overreaching or vexatious conduct. A
solicitation is any conmunication which directly or inplicitly
requests an i medi ate oral response fromthe recipient.

(m Failing to keep | egible, as defined by departnent
rule in consultation with the board, nedical records that
identify the licensed physician or the physician extender and
supervi si ng physician by nane and professional title who is or
are responsi ble for rendering, ordering, supervising, or
billing for each diagnostic or treatnent procedure and that
justify the course of treatnent of the patient, including, but
not linmted to, patient histories; examnation results; test
results; records of drugs prescribed, dispensed, or
admi ni stered; and reports of consultations and
hospitali zati ons.

(n) Exercising influence on the patient or client in
such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party, which
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shal |l include, but not be limted to, the pronoting or selling
of services, goods, appliances, or drugs.

(o) Pronoting or advertising on any prescription form
of a community pharmacy unless the formshall also state "This
prescription may be filled at any pharnmacy of your choice."

(p) Perform ng professional services which have not
been duly authorized by the patient or client, or his or her
| egal representative, except as provided in s. 743.064, s.
766. 103, or s. 768.13.

(gq) Prescribing, dispensing, admnistering, mxing, or
ot herwi se preparing a | egend drug, including any controlled
substance, other than in the course of the physician's
prof essional practice. For the purposes of this paragraph, it
shal|l be legally presuned that prescribing, dispensing,
admi ni stering, mxing, or otherw se preparing |egend drugs,
including all controll ed substances, inappropriately or in
excessive or inappropriate quantities is not in the best
interest of the patient and is not in the course of the
physician's professional practice, without regard to his or
her intent.

(r) Prescribing, dispensing, or adninistering any
nedi ci nal drug appearing on any schedule set forth in chapter
893 by the physician to hinself or herself, except one
prescribed, dispensed, or administered to the physician by
anot her practitioner authorized to prescribe, dispense, or
admi ni ster nedici nal drugs.

(s) Being unable to practice nedicine with reasonabl e
skill and safety to patients by reason of illness or use of
al cohol, drugs, narcotics, chem cals, or any other type of
material or as a result of any nental or physical condition.
In enforcing this paragraph, the departnent shall have, upon a
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finding of the secretary or the secretary's designee that
probabl e cause exists to believe that the |icensee is unable
to practice nedicine because of the reasons stated in this
par agraph, the authority to issue an order to conpel a
licensee to subnit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. |f the |icensee
refuses to conply with such order, the departnent's order

di recting such exanination may be enforced by filing a
petition for enforcenent in the circuit court where the

| icensee resides or does business. The |icensee agai nst whom
the petitionis filed may not be naned or identified by
initials in any public court records or docunents, and the
proceedi ngs shall be closed to the public. The departnent
shall be entitled to the summary procedure provided in s.
51.011. A licensee or certificatehol der affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that he or she can resune the
conpetent practice of nedicine with reasonable skill and
safety to patients.

(t) Goss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under similar conditions and
ci rcunstances. The board shall give great weight to the
provisions of s. 766.102 when enforcing this paragraph. As
used in this paragraph, "repeated nal practice" includes, but
is not limted to, three or nore clains for nedica
mal practice within the previous 5-year period resulting in
i ndemrmi ties being paid in excess of $25,000 each to the
claimant in a judgnent or settlenent and which incidents
i nvol ved negl i gent conduct by the physician. As used in this
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par agraph, "gross nmal practice" or "the failure to practice
nmedicine with that | evel of care, skill, and treatnent which
is recognized by a reasonably prudent sinmilar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shal |l not be construed so as to require nore than one

i nstance, event, or act. Nothing in this paragraph shall be
construed to require that a physician be inconpetent to
practice nedicine in order to be disciplined pursuant to this
par agr aph.

(u) Performng any procedure or prescribing any
t herapy which, by the prevailing standards of nedical practice
in the cormmunity, would constitute experinentation on a hunan
subj ect, without first obtaining full, infornmed, and witten
consent .

(v) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that he or she is not conpetent to perform The
board nay establish by rule standards of practice and
standards of care for particular practice settings, including,
but not |linmted to, education and training, equipnment and
suppl i es, nedications including anesthetics, assistance of and
del egation to other personnel, transfer agreenents,
sterilization, records, performance of conplex or nmultiple
procedures, infornmed consent, and policy and procedure
manual s.

(w) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem

(x) Viol ating any—proviston—of—this—chapter—arute—of
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the—board—or—departrent—or a | awful order of the board or

departnent previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
depart nent.

(y) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another |icensee from
lawful |y advertising his or her services.

(z) Procuring, or aiding or abetting in the procuring
of, an unlawful term nation of pregnancy.

(aa) Presigning blank prescription forns.

(bb) Prescribing any nedicinal drug appearing on
Schedule Il in chapter 893 by the physician for office use.

(cc) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving any drug which is a Schedul e |
anphet am ne or a Schedule Il synpathom netic ami ne drug or any
conmpound t hereof, pursuant to chapter 893, to or for any
person except for

1. The treatnent of narcol epsy; hyperkinesis;
behavi oral syndrone characterized by the devel opnental ly
i nappropriate synptons of noderate to severe distractability,
short attention span, hyperactivity, enotional lability, and
i mpul sivity; or drug-induced brain dysfunction

2. The differential diagnostic psychiatric evaluation
of depression or the treatnent of depression shown to be
refractory to other therapeutic nodalities; or

3. The clinical investigation of the effects of such
drugs or conpounds when an investigative protocol therefor is
submtted to, reviewed, and approved by the board before such
i nvestigation is begun

(dd) Failing to supervise adequately the activities of
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t hose physician assistants, paranedics, energency nedica
techni ci ans, or advanced registered nurse practitioners acting
under the supervision of the physician

(ee) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving growh hornones, testosterone or
its anal ogs, human chorioni ¢ gonadotropin (HCG, or other
hormones for the purpose of nmuscle building or to enhance
athl etic performance. For the purposes of this subsection, the
term"nuscle building" does not include the treatnent of
injured nuscle. A prescription witten for the drug products
|isted above may be di spensed by the pharmacist with the
presunption that the prescription is for legitimte nedica
use.

(ff) Prescribing, ordering, dispensing, adm nistering
suppl ying, selling, or giving anmygdalin (laetrile) to any
per son.

(gg) Msrepresenting or concealing a material fact at
any tinme during any phase of a licensing or disciplinary
process or procedure.

(hh) Inproperly interfering with an investigation or
with any disciplinary proceeding.

(ii) Failing to report to the departnent any |icensee
under this chapter or under chapter 459 who the physician or
physi ci an assi stant knows has violated the grounds for
disciplinary action set out in the | aw under which that person
is licensed and who provides health care services in a
facility |icensed under chapter 395, or a health mmintenance
organi zation certificated under part | of chapter 641, in
whi ch the physician or physician assistant al so provides
servi ces.

(jj) Being found by any court in this state to have
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provi ded corroborating witten nedical expert opinion attached
to any statutorily required notice of claimor intent or to
any statutorily required response rejecting a claim wi thout
reasonabl e i nvesti gati on.

(kk) Failing to report to the board, in witing,
within 30 days if action as defined in paragraph (b) has been
taken agai nst one's license to practice nedicine in another
state, territory, or country.

(I'l) Advertising or holding oneself out as a
board-certified specialist, if not qualified under s.

458. 3312, in violation of this chapter

(m Failing to conply with the requirenents of ss.
381. 026 and 381.0261 to provide patients with infornmation
about their patient rights and howto file a patient
conpl ai nt.

(nn) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I : i I . 4 netudi I
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In determ ning what action is appropriate, the board nust

first consider what sanctions are necessary to protect the
public or to conpensate the patient. Only after those
sanctions have been inposed may the disciplining authority
consider and include in the order requirenents designed to
rehabilitate the physician. Al costs associated with
conpliance with orders issued under this subsection are the
obligation of the physician

Section 21. Subsection (2) of section 458.345, Florida
Statutes, is anended to read:

458. 345 Registration of resident physicians, interns,
and fellows; list of hospital enployees; prescribing of
nmedi ci nal drugs; penalty.--

(2) The board shall not certify to the departnent for
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regi stration any applicant who is under investigation in any
state or jurisdiction for an act which would constitute
grounds the—basts for inapesing—a disciplinary action under
penatty—speeirfied—n s. 458. 331(2(b)juntil such tine as the
investigation is conpleted, at which tine the provisions of s.
458. 331 shal | apply.

Section 22. Paragraph (g) of subsection (7) of section
458. 347, Florida Statutes, is anended to read:

458. 347 Physici an assistants. --

(7) PHYSI Cl AN ASSI STANT LI CENSURE. - -

(g) The Board of Medicine nmay inpose any of the
penal ti es authorized under speetf+ed—n ss. 456.072 and
458. 331(2) upon a physician assistant if the physician

assi stant or the supervising physician has been found guilty
of or is being investigated for any act that constitutes a
violation of this chapter or chapter 456.

Section 23. Subsection (6) of section 459. 0085,
Fl orida Statutes, is anended to read:

459. 0085 Financial responsibility.--

(6) Any deceptive, untrue, or fraudul ent
representation by the licensee with respect to any provision
of this section shall result in permanent disqualification
fromany exenption to mandated financial responsibility as
provided in this section and shall constitute grounds for
di sci plinary action under as—speetfied—+n s. 459. 015.

Section 24. Subsections (1) and (2) of section
459. 015, Florida Statutes, are anended to read:

459. 015 Gounds for disciplinary action; action by the
board and departnent. --

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

41
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456. 072( 2) whirch—the—di-sciptHnary—actions—speci-HHed—n
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a
license to practice osteopathic nedicine or a certificate
i ssued under this chapter by bribery, by fraudul ent
m srepresentations, or through an error of the departnent or
t he board.

(b) Having a license or the authority to practice
ost eopat hi ¢ nedi ci ne revoked, suspended, or otherw se acted
agai nst, including the denial of licensure, by the |icensing
authority of any jurisdiction, including its agencies or
subdi visions. The licensing authority's acceptance of a
physician's relinqui shnent of |icense, stipulation, consent
order, or other settlenent offered in response to or in
anticipation of the filing of adm nistrative charges agai nst
t he physician shall be construed as action against the
physician's |icense.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of osteopathic nedicine or to the
ability to practice osteopathic nedicine. A plea of nolo
contendere shall create a rebuttable presunption of guilt to
t he underlying crimnal charges.

(d) False, deceptive, or msleading adverti sing.

(e) Failing to report to the departnent or the
departnent's inpaired professional consultant any person who
the licensee or certificateholder knows is in violation of
this chapter or of the rules of the departnent or the board.
A treatnent provider, approved pursuant to s. 456.076, shal
provide the departnent or consultant with information in
accordance with the requirenents of s. 456.076(3), (4), (5),
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and (6).

(f) Aiding, assisting, procuring, or advising any
unl i censed person to practice osteopathic nedicine contrary to
this chapter or to a rule of the departnment or the board.

(g) Failing to performany statutory or |ega
obligation placed upon a |licensed osteopathic physician

(h) Gving false testinony in the course of any |egal
or adm nistrative proceedings relating to the practice of
nedi cine or the delivery of health care services.

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing, or inducing another
person to do so. Such reports or records shall include only
those which are signed in the capacity as a licensed
ost eopat hi ¢ physi ci an.

(j) Paying or receiving any comm ssi on, bonus,
ki ckback, or rebate, or engaging in any split-fee arrangenent
in any form whatsoever with a physician, organization, agency,
person, partnership, firm corporation, or other business
entity, for patients referred to providers of health care
goods and services, including, but not Iinited to, hospitals,
nursi ng hones, clinical |aboratories, anbulatory surgica
centers, or pharnmacies. The provisions of this paragraph
shal | not be construed to prevent an osteopathic physician
fromreceiving a fee for professional consultation services.

(k) Refusing to provide health care based on a
patient's participation in pending or past litigation or
participation in any disciplinary action conducted pursuant to
this chapter, unless such litigation or disciplinary action
directly involves the osteopathic physician requested to

43

iginal & 9 copies 05/ 02/ 0
11: 02 a

=1

1
m 00782-0052-414143




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

provi de servi ces.

(1) Exercising influence within a patient-physician
relationship for purposes of engaging a patient in sexua
activity. A patient shall be presuned to be incapabl e of
giving free, full, and inforned consent to sexual activity
with his or her physician.

(m Making deceptive, untrue, or fraudul ent
representations in or related to the practice of osteopathic
nedi cine or enploying a trick or schene in the practice of
ost eopat hi ¢ nedi ci ne.

(n) Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or forns of overreaching or vexatious conduct. A
solicitation is any conmunication which directly or inplicitly
requests an i medi ate oral response fromthe recipient.

(o) Failing to keep |l egible, as defined by departnent
rule in consultation with the board, nedical records that
identify the licensed osteopathic physician or the osteopathic
physi ci an extender and supervising osteopathic physician by
nane and professional title who is or are responsible for
rendering, ordering, supervising, or billing for each
di agnostic or treatnent procedure and that justify the course
of treatnment of the patient, including, but not limted to,
patient histories; examnation results; test results; records
of drugs prescribed, dispensed, or adninistered; and reports
of consultations and hospitalizations.

(p) Fraudulently altering or destroying records
relating to patient care or treatnent, including, but not
limted to, patient histories, exam nation results, and test
results.

(q) Exercising influence on the patient or client in
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such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party which shal
i nclude, but not be limted to, the pronotion or sale of
servi ces, goods, appliances, or drugs.

(r) Pronoting or advertising on any prescription form
of a community pharmacy, unless the formshall also state
"This prescription may be filled at any pharmacy of your
choice. "

(s) Perform ng professional services which have not
been duly authorized by the patient or client or his or her
| egal representative except as provided in s. 743.064, s.

766. 103, or s. 768.13.

(t) Prescribing, dispensing, admnistering, supplying
selling, giving, mxing, or otherwi se preparing a |egend drug,
including all controlled substances, other than in the course
of the osteopathic physician's professional practice. For the
pur poses of this paragraph, it shall be legally presuned that
prescribing, dispensing, admnistering, supplying, selling,
giving, mxing, or otherwi se preparing |egend drugs, including
all controlled substances, inappropriately or in excessive or
i nappropriate quantities is not in the best interest of the
patient and is not in the course of the osteopathic
physician's professional practice, without regard to his or
her intent.

(u) Prescribing or dispensing any nedicinal drug
appearing on any schedule set forth in chapter 893 by the
ost eopat hic physician for hinself or herself or admnistering
any such drug by the osteopathic physician to hinmself or
hersel f unless such drug is prescribed for the osteopathic
physi ci an by another practitioner authorized to prescribe
nedi ci nal drugs.
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(v) Prescribing, ordering, dispensing, admnistering,
suppl ying, selling, or giving anygdalin (laetrile) to any
per son.

(w) Being unable to practice osteopathic nedicine with
reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condition. 1In enforcing this paragraph, the departnent shall
upon a finding of the secretary or the secretary's designee
t hat probabl e cause exists to believe that the licensee is
unable to practice nedicine because of the reasons stated in
this paragraph, have the authority to issue an order to conpe
a licensee to submit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. |f the |icensee
refuses to conply with such order, the departnent's order
di recting such exanination may be enforced by filing a
petition for enforcenent in the circuit court where the
| icensee resides or does business. The |licensee agai nst whom
the petition is filed shall not be naned or identified by
initials in any public court records or docunents, and the
proceedi ngs shall be closed to the public. The departnent
shall be entitled to the summary procedure provided in s.
51.011. A licensee or certificateholder affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that he or she can resune the
conpetent practice of nedicine with reasonable skill and
safety to patients.

(x) Goss or repeated mal practice or the failure to
practice osteopathic nedicine with that level of care, skill
and treatnent which is recogni zed by a reasonably prudent
sim | ar osteopathic physician as being acceptabl e under
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simlar conditions and circunstances. The board shall give
great weight to the provisions of s. 766. 102 when enforcing
this paragraph. As used in this paragraph, "repeated
mal practice" includes, but is not linmted to, three or nore
clains for nedical nmalpractice within the previous 5-year
period resulting in indemities being paid in excess of
$25, 000 each to the clainmant in a judgnent or settlenent and
whi ch incidents involved negligent conduct by the osteopathic
physician. As used in this paragraph, "gross nal practice" or
"the failure to practice osteopathic nedicine with that |evel
of care, skill, and treatnent which is recognized by a
reasonably prudent sinilar osteopathic physician as being
acceptabl e under simlar conditions and circunstances" shal
not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
require that an osteopathic physician be inconpetent to
practice osteopathic nedicine in order to be disciplined
pursuant to this paragraph. A reconmended order by an
adm nistrative law judge or a final order of the board finding
a violation under this paragraph shall specify whether the
|icensee was found to have conmitted "gross mal practice,"
"repeated mal practice," or "failure to practice osteopathic
medicine with that | evel of care, skill, and treatnent which
is recogni zed as bei ng acceptabl e under sinmilar conditions and
ci rcunstances," or any conbi nation thereof, and any
publication by the board shall so specify.

(y) Performng any procedure or prescribing any
t herapy which, by the prevailing standards of nedical practice
in the community, woul d constitute experinentation on hunan
subj ects, without first obtaining full, infornmed, and witten
consent .
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(z) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that he or she is not conpetent to perform The
board nay establish by rule standards of practice and
standards of care for particular practice settings, including,
but not |linmted to, education and training, equipnment and
suppl i es, nedications including anesthetics, assistance of and
del egation to other personnel, transfer agreenents,
sterilization, records, performance of conplex or nmultiple
procedures, infornmed consent, and policy and procedure
manual s.

(aa) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem

(bb) Violating ary—provistoen—of—thts—ehapter—a—+ute
of—the—board—or—departrent—or a | awful order of the board or

departnment previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(cc) Conspiring with another licensee or with any
ot her person to conmit an act, or comritting an act, which
woul d tend to coerce, intinmidate, or preclude another |icensee
fromlawfully advertising his or her services.

(dd) Procuring, or aiding or abetting in the procuring
of, an unlawful term nation of pregnancy.

(ee) Presigning blank prescription forns.

(ff) Prescribing any nedicinal drug appearing on
Schedule Il in chapter 893 by the osteopathic physician for
of fice use
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(gg) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving any drug which is a Schedul e |
anphet am ne or Schedule Il synpathom netic ami ne drug or any
conmpound t hereof, pursuant to chapter 893, to or for any
person except for

1. The treatnent of narcol epsy; hyperkinesis;
behavi oral syndrone characterized by the devel opnental ly
i nappropriate synptons of noderate to severe distractability,
short attention span, hyperactivity, enpotional lability, and
i mpul sivity; or drug-induced brain dysfunction

2. The differential diagnostic psychiatric evaluation
of depression or the treatnent of depression shown to be
refractory to other therapeutic nodalities; or

3. The clinical investigation of the effects of such
drugs or conpounds when an investigative protocol therefor is
submtted to, reviewed, and approved by the board before such
i nvestigation is begun

(hh) Failing to supervise adequately the activities of
t hose physician assistants, paranedics, energency nedica
t echni ci ans, advanced regi stered nurse practitioners, or other
persons acting under the supervision of the osteopathic
physi ci an.

(ii) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving growh hornones, testosterone or
its anal ogs, human chorioni ¢ gonadotropin (HCG, or other
hormones for the purpose of nmuscle building or to enhance
athl etic performance. For the purposes of this subsection, the
term"nuscle building" does not include the treatnent of
injured nuscle. A prescription witten for the drug products
|isted above may be di spensed by the pharmacist with the
presunption that the prescription is for legitimte nedica
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use.

(jj) Msrepresenting or concealing a material fact at
any tinme during any phase of a licensing or disciplinary
process or procedure.

(kk) Inproperly interfering with an investigation or
with any disciplinary proceeding.

(I'l) Failing to report to the departnent any |icensee
under chapter 458 or under this chapter who the osteopathic
physi ci an or physician assistant knows has violated the
grounds for disciplinary action set out in the | aw under which
that person is |icensed and who provides health care services
in a facility licensed under chapter 395, or a health
mai nt enance organi zation certificated under part | of chapter
641, in which the osteopathic physician or physician assistant
al so provi des services.

(mm Being found by any court in this state to have
provi ded corroborating witten nedical expert opinion attached
to any statutorily required notice of claimor intent or to
any statutorily required response rejecting a claim wi thout
reasonabl e i nvesti gati on.

(nn) Advertising or holding oneself out as a
board-certified specialist in violation of this chapter

(oo0) Failing to conply with the requirenents of ss.
381. 026 and 381.0261 to provide patients with infornmation
about their patient rights and howto file a patient
conpl ai nt.

(pp) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of
50
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violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I : i I . PR I

In determ ning what action is appropriate, the board nust
first consider what sanctions are necessary to protect the

public or to conpensate the patient. Only after those
51
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sanctions have been inposed may the disciplining authority
consider and include in the order requirenents designed to
rehabilitate the physician. Al costs associated with
conpliance with orders issued under this subsection are the
obligation of the physician

Section 25. Paragraph (f) of subsection (7) of section
459. 022, Florida Statutes, is anended to read:

459. 022 Physician assistants. --

(7) PHYSI ClI AN ASSI STANT LI CENSURE. - -

(f) The Board of Osteopathic Medicine may inpose any
of the penalties authorized under speerf+ed—+n ss. 456. 072 and
459. 015(2) upon a physician assistant if the physician

assi stant or the supervising physician has been found guilty
of or is being investigated for any act that constitutes a
violation of this chapter or chapter 456.

Section 26. Subsections (1) and (2) of section
460. 413, Florida Statutes, are anended to read:

460.413 Gounds for disciplinary action; action by
board or departnent. --

(1) The followi ng acts shat constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whirch—the—di-sciptnary—actions—speci-HHed—n
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a

license to practice chiropractic nedicine by bribery, by
fraudul ent msrepresentations, or through an error of the
departnent or the board.

(b) Having a license to practice chiropractic nedicine
revoked, suspended, or otherw se acted against, including the
denial of licensure, by the licensing authority of another
state, territory, or country.
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(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of chiropractic nedicine or to the
ability to practice chiropractic nedicine. Any plea of nolo
contendere shall be considered a conviction for purposes of
this chapter.

(d) False, deceptive, or msleading adverti sing.

(e) Causing to be advertised, by any neans what soever,
any advertisenent which does not contain an assertion or
statenent which would identify herself or hinmself as a
chiropractic physician or identify such chiropractic clinic or
related institution in which she or he practices or in which
she or he is owner, in whole or in part, as a chiropractic
institution.

(f) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(g) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rul es of the departnent or the board.

(h) Aiding, assisting, procuring, or advising any
unlicensed person to practice chiropractic nedicine contrary
to this chapter or to a rule of the departnent or the board.

(i) Failing to performany statutory or |ega
obligation placed upon a licensed chiropractic physician

(j) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records shall include only those
which are signed in the capacity of a licensed chiropractic
physi ci an.
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(k) Making misleading, deceptive, untrue, or
fraudul ent representations in the practice of chiropractic
nedi cine or enploying a trick or schene in the practice of
chiropractic nmedicine when such trick or schene fails to
conformto the generally prevailing standards of treatnent in
the chiropractic nedical community.

(1) Soliciting patients either personally or through
an agent, unless such solicitation falls into a category of
solicitations approved by rule of the board.

(m Failing to keep legibly witten chiropractic
nedi cal records that identify clearly by nane and credentials
the licensed chiropractic physician rendering, ordering,
supervising, or billing for each exam nation or treatnent
procedure and that justify the course of treatnent of the
patient, including, but not linmted to, patient histories,
exam nation results, test results, X rays, and diagnosis of a
di sease, condition, or injury. X rays need not be retained
for nore than 4 years.

(n) Exercising influence on the patient or client in
such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party which shal
i nclude, but not be limted to, the pronotion or sale of
servi ces, goods or appliances, or drugs.

(o) Perform ng professional services which have not
been duly authorized by the patient or client or her or his
| egal representative except as provided in ss. 743. 064,

766. 103, and 768. 13.

(p) Prescribing, dispensing, or adninistering any
nedi ci nal drug except as authorized by s. 460.403(9)(c) 2.
perforning any surgery, or practicing obstetrics.

(q) Being unable to practice chiropractic nedicine

54
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Wi th reasonable skill and safety to patients by reason of
illness or use of al cohol, drugs, narcotics, chenmicals, or any
other type of material or as a result of any nental or
physical condition. 1In enforcing this paragraph, upon a
finding by the secretary of the departnent, or his or her

desi gnee, or the probable cause panel of the board that
probabl e cause exists to believe that the |licensee is unable
to practice the profession because of reasons stated in this
par agraph, the departnent shall have the authority to conpel a
licensee to subnit to a nental or physical exam nation by a
physi ci an designated by the departnent. |If the licensee
refuses to conply with the departnent's order, the departnment
may file a petition for enforcenent in the circuit court of
the circuit in which the licensee resides or does business.
The departnent shall be entitled to the summary procedure
provided in s. 51.011. The record of proceedings to obtain a
conpel | ed nental or physical exam nation shall not be used
against a licensee in any other proceedings. A chiropractic
physi ci an affected under this paragraph shall at reasonable
intervals be afforded an opportunity to denonstrate that she
or he can resune the conpetent practice of chiropractic

nedi cine with reasonable skill and safety to patients.

(r) Goss or repeated mal practice or the failure to
practice chiropractic nedicine at a level of care, skill, and
treatnent which is recognized by a reasonably prudent
chiropractic physician as bei ng acceptabl e under sinilar
conditions and circunstances. The board shall give great
weight to the standards for nal practice in s. 766.102 in
interpreting this provision. A reconmended order by an
adm nistrative |law judge, or a final order of the board
finding a violation under this section shall specify whether

55
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the licensee was found to have committed "gross nal practice,”
"repeated mal practice," or "failure to practice chiropractic
medicine with that | evel of care, skill, and treatnent which
is recogni zed as bei ng acceptabl e under sinmilar conditions and
ci rcunstances" or any conbination thereof, and any publication
by the board shall so specify.

(s) Performng any procedure or prescribing any
t herapy which, by the prevailing standards of chiropractic
nedi cal practice in the community, would constitute
experinmentation on human subjects, without first obtaining
full, inforned, and witten consent.

(t) Practicing or offering to practice beyond the
scope pernmitted by law or accepting and perform ng
prof essi onal responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform

(u) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem

(v) Violating any—provision—of—thi-s—ehapter—any—+ule
of—the—board—or—departrent—or a | awful order of the board or

departnent previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
depart nent.

(w) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another licensee from
lawful |y advertising her or his services.

(x) Subnitting to any third-party payor a claimfor a
service or treatnent which was not actually provided to a
patient.
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(y) Failing to preserve identity of funds and property
of a patient. As provided by rule of the board, noney or other
property entrusted to a chiropractic physician for a specific
pur pose, including advances for costs and expenses of
exam nation or treatnment, is to be held in trust and nust be
applied only to that purpose. Money and other property of
patients coming into the hands of a chiropractic physician are
not subject to counterclaimor setoff for chiropractic
physician's fees, and a refusal to account for and deliver
over such noney and property upon demand shall be deened a
conversion. This is not to preclude the retention of nobney or
ot her property upon which the chiropractic physician has a
valid lien for services or to preclude the paynent of agreed
fees fromthe proceeds of transactions for exam nations or
treatments. Controversies as to the anount of the fees are
not grounds for disciplinary proceedi ngs unl ess the anount
demanded is clearly excessive or extortionate, or the demand
is fraudulent. Al funds of patients paid to a chiropractic
physi ci an, other than advances for costs and expenses, shal
be deposited in one or nore identifiable bank accounts
mai ntained in the state in which the chiropractic physician's
office is situated, and no funds belonging to the chiropractic
physi cian shall be deposited therein except as follows:

1. Funds reasonably sufficient to pay bank charges nay
be deposited therein.

2. Funds belonging in part to a patient and in part
presently or potentially to the physician nust be deposited
therein, but the portion belonging to the physician my be
wi t hdrawn when due unless the right of the physician to
receive it is disputed by the patient, in which event the
di sputed portion shall not be withdrawn until the dispute is
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finally resol ved

Every chiropractic physician shall maintain conplete records
of all funds, securities, and other properties of a patient
comng into the possession of the physician and render
appropriate accounts to the patient regarding them In

addi tion, every chiropractic physician shall pronptly pay or
deliver to the patient, as requested by the patient, the
funds, securities, or other properties in the possession of
t he physician which the patient is entitled to receive.

(z) Ofering to accept or accepting paynent for
servi ces rendered by assignnment fromany third-party payor
after offering to accept or accepting whatever the third-party
payor covers as paynent in full, if the effect of the offering
or acceptance is to elinmnate or give the inpression of
elimnating the need for paynent by an insured of any required
deductions applicable in the policy of the insured.

(aa) Failing to provide, upon request of the insured,
a copy of a claimsubnmitted to any third-party payor for
service or treatnent of the insured.

(bb) Advertising a fee or charge for a service or
treatnent which is different fromthe fee or charge the
| icensee subnits to third-party payors for that service or
treat ment.

(cc) Advertising any reduced or discounted fees for
services or treatnments, or advertising any free services or
treatnents, without prominently stating in the adverti senent
the usual fee of the licensee for the service or treatnent
which is the subject of the discount, rebate, or free
of fering.

(dd) Using acupuncture without being certified
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pursuant to s. 460.403(9)(f).

(ee) Failing to report to the departnent any |icensee
under chapter 458 or under chapter 459 who the chiropractic
physician or chiropractic physician's assistant knows has
violated the grounds for disciplinary action set out in the
| aw under which that person is |icensed and who provides
health care services in a facility |icensed under chapter 395,
or a health mmintenance organi zation certificated under part |
of chapter 641, in which the chiropractic physician or
chiropractic physician's assistant al so provi des services.

(ff) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072(1) . When—theboardfinds—anyperson—gu-tty—of—any—of
I I F i I . PR I

1
m 00782-0052-414143




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

In determ ning what action is appropriate, the board nust
first consider what sanctions are necessary to protect the
public or to conpensate the patient. Only after those
sanctions have been inposed may the disciplining authority
consider and include in the order requirenents designed to
rehabilitate the chiropractic physician. Al costs associated
with conpliance with orders issued under this subsection are
the obligation of the chiropractic physician

Section 27. Subsections (1) and (2) of section
461. 013, Florida Statutes, are anended to read

461.013 G ounds for disciplinary action; action by the
board; investigations by departnent.--

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whirch—the—di-sciptnary—actions—speci-HHed—n
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a

license to practice podiatric nedicine by bribery, by
fraudul ent msrepresentations, or through an error of the
departnent or the board.
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(b) Having a license to practice podiatric nedicine
revoked, suspended, or otherw se acted against, including the
denial of licensure, by the licensing authority of another
state, territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of podiatric nedicine or to the
ability to practice podiatric nedicine. Any plea of nolo
contendere shall be considered a conviction for purposes of
this chapter.

(d) False, deceptive, or msleading adverti sing.

(e) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(f) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rul es of the departnent or the board.

(g) Aiding, assisting, procuring, permtting, or
advi sing any unlicensed person to practice podiatric nedicine
contrary to this chapter or to rule of the departnent or the
boar d.

(h) Failing to performany statutory or |ega
obligation placed upon a licensed podiatric physician

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such report or records shall include only those
which are signed in the capacity of a licensed podiatric
physi ci an.

(j) Making msleading, deceptive, untrue, or
fraudul ent representations in the practice of podiatric
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nedi cine or enploying a trick or schene in the practice of
podi atric nedi ci ne when such schene or trick fails to conform
to the generally prevailing standards of treatnent in the

podi atric conmunity.

(k) Soliciting patients either personally or through
an agent, unless such solicitation falls into a category of
solicitations approved by rule of the board.

(I) Failing to keep witten nedical records justifying
the course of treatnent of the patient, including, but not
limted to, patient histories, exam nation results, and test
results.

(m Exercising influence on the patient or client in
such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party which shal
i nclude, but not be limted to, the pronotion or sale of
servi ces, goods, appliances, or drugs and the pronoting or
advertising on any prescription formof a comunity pharnacy
unl ess the formshall also state "This prescription nay be
filled at any pharmacy of your choice."

(n) Perform ng professional services which have not
been duly authorized by the patient or client or her or his
| egal representative except as provided in ss. 743. 064,

766. 103, and 768. 13.

(o) Prescribing, dispensing, admnistering, mxing, or
ot herwi se preparing a | egend drug, including all controlled
substances, other than in the course of the podiatric
physician's professional practice. For the purposes of this
paragraph, it shall be legally presuned that prescribing,

di spensi ng, adm nistering, mxing, or otherw se preparing

| egend drugs, including all controlled substances,

i nappropriately or in excessive or inappropriate quantities is
62
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not in the best interest of the patient and is not in the
course of the podiatric physician's professional practice,
wi thout regard to her or his intent.

(p) Prescribing, dispensing, or adninistering any
nedi ci nal drug appearing on any schedule set forth in chapter
893 by the podiatric physician to herself or hinself except
t hose prescribed, dispensed, or adninistered to the podiatric
physi ci an by another practitioner authorized to prescri be,

di spense, or adm nister them

(gq) Prescribing, ordering, dispensing, admnistering,
suppl yi ng, selling, or giving any anphetani ne or
synpat hom netic am ne drug or conpound designated as a
Schedul e Il controlled substance pursuant to chapter 893.

(r) Being unable to practice podiatric nmedicine with
reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condition. 1In enforcing this paragraph the departnent shall
upon probabl e cause, have authority to conpel a podiatric
physician to subnmit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. Failure of a
podi atric physician to submt to such exam nation when
directed shall constitute an admi ssion of the allegations
agai nst her or him unless the failure was due to
ci rcunst ances beyond her or his control, consequent upon which
a default and final order nay be entered w thout the taking of
testinony or presentation of evidence. A podiatric physician
af fected under this paragraph shall at reasonable intervals be
af forded an opportunity to denonstrate that she or he can
resune the conpetent practice of podiatric nedicine with

reasonabl e skill and safety to patients.
63
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(s) Goss or repeated mal practice or the failure to
practice podiatric nedicine at a |l evel of care, skill, and
treatnent which is recognized by a reasonably prudent
podi atri c physician as being acceptabl e under sinilar
conditions and circunstances. The board shall give great
weight to the standards for nal practice in s. 766.102 in
interpreting this section. As used in this paragraph
"repeated mal practice" includes, but is not linmted to, three
or nore clains for nedical nalpractice within the previous
5-year period resulting in indemities being paid in excess of
$10, 000 each to the clainmant in a judgnent or settlenent and
whi ch incidents involved negligent conduct by the podiatric
physicians. As used in this paragraph, "gross mal practice" or
"the failure to practice podiatric nedicine with the |evel of
care, skill, and treatnent which is recognized by a reasonably
prudent sinmilar podiatric physician as being acceptabl e under
simlar conditions and circunstances" shall not be construed
so as to require nore than one instance, event, or act.

(t) Performng any procedure or prescribing any
t herapy which, by the prevailing standards of podiatric
nedi cal practice in the community, would constitute
experinmentation on human subjects without first obtaining
full, inforned, and written consent.

(u) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essi onal responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform

(v) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem
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(w) Viol ati ng any—provistonof—this—chapter—or—echapter
456—any—rute—of—theboeard—or—departrents—o+ a | awful order of

the board or departnent previously entered in a disciplinary
hearing or failing to conply with a lawfully issued subpoena
of the board or departnent.

(x) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another |icensee from
lawful |y advertising her or his services.

(y) Prescribing, ordering, dispensing, admnistering,
suppl yi ng, selling, or giving growh hornones, testosterone or
its anal ogs, human chorioni c gonadotropin (HCG, or other
hor mones for the purpose of nmuscle building or to enhance
athl etic performance. For the purposes of this subsection, the
term"nuscle building" does not include the treatnent of
injured nuscle. A prescription witten for any of the drug
products listed above may be di spensed by the pharnmacist with
the presunption that the prescriptionis for legitinate
nedi cal use

(z) Fraud, deceit, or msconduct in the practice of
podi atri c nedi ci ne.

(aa) Failing to report to the departnent any |icensee
under chapter 458 or chapter 459 who the podiatric physician
knows has violated the grounds for disciplinary action set out
in the law under which that person is |licensed and who
provides health care services in a facility |licensed under
chapter 395, or a health nai ntenance organi zation certificated
under part | of chapter 641, in which the podiatric physician
al so provi des services.

(bb) Failing to conply with the requirenents of ss.
381. 026 and 381.0261 to provide patients with infornmation
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about their patient rights and howto file a patient
conpl ai nt.
(cc) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I : i I . PR I

Section 28. Subsections (1) and (2) of section 462. 14,
Fl ori da Statutes, are anended to read
462.14 Gounds for disciplinary action; action by the

departnent. - -
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(1) The following acts constitute grounds for denial
of alicense or disciplinary action, as specified in s.

456. 072( 2) whirch—the—di-sciptnary—actions—speci-Hed—n
stbseeti-on—{(2)—ray—be—taken:

(a) Attenpting to obtain, obtaining, or renewing a

license to practice naturopathic nedicine by bribery, by
fraudul ent misrepresentation, or through an error of the
depart nent.

(b) Having a license to practice naturopathic nedicine
revoked, suspended, or otherw se acted against, including the
denial of licensure, by the licensing authority of another
state, territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of naturopathic nedicine or to the
ability to practice naturopathic nedicine. Any plea of nolo
contendere shall be considered a conviction for purposes of
this chapter.

(d) False, deceptive, or msleading adverti sing.

(e) Advertising, practicing, or attenpting to practice
under a nanme ot her than one's own.

(f) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rul es of the departnent.

(g) Aiding, assisting, procuring, or advising any
unlicensed person to practice naturopathic nedicine contrary
to this chapter or to a rule of the departnent.

(h) Failing to performany statutory or |ega
obligation placed upon a |licensed naturopathic physician

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
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report or record required by state or federal law, willfully

i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records shall include only those
which are signed in the capacity as a |icensed naturopathic
physi ci an.

(j) Paying or receiving any comm ssi on, bonus,
ki ckback, or rebate, or engaging in any split-fee arrangenent
in any form whatsoever with a physician, organization, agency,
or person, either directly or indirectly, for patients
referred to providers of health care goods and services,
including, but not limted to, hospitals, nursing hones,
clinical |aboratories, anbulatory surgical centers, or
pharnaci es. The provisions of this paragraph shall not be
construed to prevent a naturopathic physician fromreceiving a
fee for professional consultation services.

(k) Exercising influence within a patient-physician
relationship for purposes of engaging a patient in sexua
activity. A patient shall be presuned to be incapabl e of
giving free, full, and inforned consent to sexual activity
wi th her or his physician.

(1) Making deceptive, untrue, or fraudul ent
representations in the practice of naturopathic nedicine or
enploying a trick or schene in the practice of naturopathic
nedi ci ne when such scheme or trick fails to conformto the
general ly prevailing standards of treatnent in the nedica
communi ty.

(m Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or a form of overreaching or vexatious conduct. A
"solicitation" is any conmunication which directly or
inmplicitly requests an i medi ate oral response fromthe
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recipi ent.

(n) Failing to keep witten nedical records justifying
the course of treatnent of the patient, including, but not
limted to, patient histories, exam nation results, test
results, X rays, and records of the prescribing, dispensing
and admini stering of drugs.

(o) Exercising influence on the patient or client in
such a manner as to exploit the patient or client for the
financial gain of the licensee or of a third party, which
shal |l include, but not be limted to, the pronoting or selling
of services, goods, appliances, or drugs and the pronoting or
advertising on any prescription formof a comunity pharnacy
unless the formalso states "This prescription may be filled
at any pharmacy of your choice."

(p) Perform ng professional services which have not
been duly authorized by the patient or client, or her or his
| egal representative, except as provided in s. 743.064, s.
766. 103, or s. 768.13.

(q) Prescribing, dispensing, admnistering, mxing, or
ot herwi se preparing a | egend drug, including any controlled
substance, other than in the course of the naturopathic
physician's professional practice. For the purposes of this
paragraph, it shall be legally presuned that prescribing,

di spensi ng, adm nistering, mxing, or otherw se preparing

| egend drugs, including all controlled substances,

i nappropriately or in excessive or inappropriate quantities is
not in the best interest of the patient and is not in the
course of the naturopathic physician's professional practice,
wi thout regard to her or his intent.

(r) Prescribing, dispensing, or adninistering any
nedi ci nal drug appearing on any schedule set forth in chapter
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893 by the naturopathic physician to herself or hinself,
except one prescribed, dispensed, or adninistered to the

nat ur opat hi ¢ physi ci an by anot her practitioner authorized to
prescribe, dispense, or adm nister nedicinal drugs.

(s) Being unable to practice naturopathic nedicine
with reasonable skill and safety to patients by reason of
illness or use of al cohol, drugs, narcotics, chenicals, or any
other type of material or as a result of any nental or
physical condition. 1In enforcing this paragraph, the
departnent shall have, upon probable cause, authority to
conpel a naturopathic physician to subnmit to a nental or
physi cal exani nation by physicians designated by the
departnment. The failure of a naturopathic physician to submt
to such an exaninati on when so directed shall constitute an
admi ssion of the allegations against her or himupon which a
default and final order nay be entered w thout the taking of
testinony or presentation of evidence, unless the failure was
due to circunstances beyond the naturopathic physician's
control. A naturopathic physician affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that she or he can resune the
conpetent practice of naturopathic nedicine with reasonable
skill and safety to patients. In any proceedi ng under this
par agraph, neither the record of proceedi ngs nor the orders
entered by the departnent nmay be used agai nst a naturopathic
physician in any other proceeding.

(t) Goss or repeated mal practice or the failure to
practice naturopathic nedicine with that |evel of care, skill
and treatnent which is recogni zed by a reasonably prudent
sim | ar physician as being acceptable under sinmilar conditions
and circunstances. The departnent shall give great weight to
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the provisions of s. 766.102 when enforcing this paragraph
(u) Perform ng any procedure or prescribing any
t herapy which, by the prevailing standards of nedical practice
in the community, constitutes experinmentation on a human
subj ect, without first obtaining full, infornmed, and witten
consent .
(v) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essi onal responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform
(w) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
by training, experience, or licensure to performthem

(x) Violating any—provision—of—thi-s—ehapter—any—+ule
of—the—departrents—o+ a | awful order of the departnent

previously entered in a disciplinary hearing or failing to
conmply with a lawfully issued subpoena of the departnent.

(y) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another licensee from
| awful |y advertising her or his services.

(z) Procuring, or aiding or abetting in the procuring
of, an unlawful term nation of pregnancy.

(aa) Presigning blank prescription forns.

(bb) Prescribing by the naturopathic physician for
of fice use any nedicinal drug appearing on Schedule Il in
chapt er 893.

(cc) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving any drug which is an anphetani ne
or synpat hom netic anine drug, or a conpound designated
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pursuant to chapter 893 as a Schedule |l controll ed substance
to or for any person except for

1. The treatnent of narcol epsy; hyperkinesis;
behavi oral syndrone in children characterized by the
devel opnental |y i nappropriate synptons of noderate to severe
distractability, short attention span, hyperactivity,
enotional lability, and inpulsivity; or drug-induced brain
dysfuncti on.

2. The differential diagnostic psychiatric evaluation
of depression or the treatnent of depression shown to be
refractory to other therapeutic nodalities.

3. The clinical investigation of the effects of such
drugs or conpounds when an investigative protocol therefor is
submtted to, reviewed, and approved by the departnent before
such investigation is begun

(dd) Prescribing, ordering, dispensing, adm nistering,
suppl ying, selling, or giving growh hornones, testosterone or
its anal ogs, human chorioni ¢ gonadotropin (HCG, or other
hormones for the purpose of nmuscle building or to enhance
athl etic performance. For the purposes of this subsection, the
term"nuscle building" does not include the treatnent of
injured nuscle. A prescription witten for the drug products
|isted above nmay be di spensed by the pharmacist with the
presunption that the prescription is for legitimte nedica
use.

(ee) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The departnent may enter an order denying

licensure or inposing any of the penalties in s. 456.072(2)

agai nst any applicant for licensure or |licensee who is found

guilty of violating any provision of subsection (1) of this
72
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section or who is found guilty of violating any provision of

s. 456. 072(1) . When—the—departrent—Hnds—any—person—guitty—of

afy—of—the—grounds—set—forth—in—subsectron{H—+t—ray—-enter

Section 29. Subsections (1) and (2) of section
463. 016, Florida Statutes, are anended to read:

463.016 G ounds for disciplinary action; action by the
board. - -

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-ch—the—disecipHnary—actions—specifed—in
stbseeti-on—{(2)—ray—be—taken:

(a) Procuring or attenpting to procure a license to

practice optonetry by bribery, by fraudul ent
m srepresentations, or through an error of the departnent or
boar d.

(b) Procuring or attenpting to procure a license for
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any ot her person by naking or causing to be made any fal se
representation.

(c) Having a license to practice optonetry revoked,
suspended, or otherw se acted agai nst, including the denial of
licensure, by the licensing authority of another jurisdiction

(d) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of optonetry or to the ability to
practice optonetry. Any plea of nolo contendere shall be
consi dered a conviction for the purposes of this chapter

(e) Making or filing a report or record which the
|icensee knows to be false, intentionally or negligently
failing to file a report or record required by state or
federal law, willfully inpeding or obstructing such filing, or
i nduci ng anot her person to do so. Such reports or records
shal |l include only those which are signed by the |licensee in
her or his capacity as a |licensed practitioner

(f) Advertising goods or services in a manner which is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(g) Fraud or deceit, negligence or inconpetency, or
m sconduct in the practice of optonetry.

(h) A violation or repeated violations of provisions
of this chapter, or of chapter 456, and any rul es pronul gated
pur suant thereto.

(i) Conspiring with another |icensee or with any
person to conmit an act, or comritting an act, which would
coerce, intimdate, or preclude another licensee fromlawfully
advertising her or his services.

(j) WIllfully submitting to any third-party payor a
claimfor services which were not provided to a patient.
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(k) Failing to keep witten optonetric records about
the exaninations, treatnents, and prescriptions for patients.

(1) WIIlfully failing to report any person who the
licensee knows is in violation of this chapter or of rules of
t he departnent or the board.

(m Goss or repeated mal practice

(n) Practicing with a revoked, suspended, inactive, or
del i nquent 1icense.

(o) Being unable to practice optonetry with reasonabl e
skill and safety to patients by reason of illness or use of
al cohol, drugs, narcotics, chem cals, or any other type of
material or as a result of any nental or physical condition.

A licensed practitioner affected under this paragraph shall at
reasonabl e intervals be afforded an opportunity to denonstrate
that she or he can resune the conpetent practice of optonetry

Wi th reasonable skill and safety to patients.

(p) Having been disciplined by a regulatory agency in
anot her state for any offense that would constitute a
violation of Florida |aws or rules regulating optonetry.

(q) Violating any provision of s. 463.014 or s.

463. 015.

(r) Violating any | awful order of the board or
departnent, previously entered in a disciplinary hearing, or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(s) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essi onal responsibilities which the |licensed practitioner
knows or has reason to know she or he is not conpetent to
perform

(t) Violating any provision of this chapter or chapter

iginal & 9 copies 05/ 02/ 01
11: 02 am 00782- 0052- 414143




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

456, or any rul es adopted pursuant thereto.

(2) The departnent may enter an order inposing any of

the penalties in s. 456.072(2) against any licensee who is

found guilty of violating any provision of subsection (1) of

this section or who is found guilty of violating any provision

of s. 456.072(1) . Vhen—theboeard—finds—anyperson—guitty—of

afy—of—the—grounds—set—forthin—subsectron{H—+t—ray—enter

Section 30. Subsections (1) and (2) of section
464. 018, Florida Statutes, are anended to read:

464.018 Disciplinary actions.--

(1) The followi ng acts constitute shatH—be grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) di-seirpHnary—action—set—forth—in—this—seection

(a) Procuring, attenpting to procure, or renewing a

license to practice nursing by bribery, by know ng
m srepresentations, or through an error of the departnent or
t he board.

(b) Having a license to practice nursing revoked,
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suspended, or otherw se acted agai nst, including the denial of
licensure, by the licensing authority of another state,
territory, or country.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to the
practice of nursing or to the ability to practice nursing.

(d) Being found guilty, regardl ess of adjudication, of
any of the foll ow ng of fenses:

1. Aforcible felony as defined in chapter 776.

2. Aviolation of chapter 812, relating to theft,
robbery, and related crines.

3. Aviolation of chapter 817, relating to fraudul ent
practices.

4., A violation of chapter 800, relating to | ewdness
and i ndecent exposure.

5. Aviolation of chapter 784, relating to assault,
battery, and cul pabl e negligence.

6. A violation of chapter 827, relating to child
abuse.

7. Aviolation of chapter 415, relating to protection
from abuse, neglect, and exploitation

8. Aviolation of chapter 39, relating to child abuse,
abandonnent, and negl ect.

(e) Having been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo contendere or guilty
to, any offense prohibited under s. 435.03 or under any
simlar statute of another jurisdiction; or having comrtted
an act which constitutes donestic violence as defined in s.
741. 28.

(f) Making or filing a false report or record, which
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the licensee knows to be false, intentionally or negligently
failing to file a report or record required by state or
federal law, willfully inpeding or obstructing such filing or
i nduci ng anot her person to do so. Such reports or records
shall include only those which are signed in the nurse's
capacity as a |licensed nurse.

(g) False, msleading, or deceptive advertising.

(h) Unprofessional conduct, which shall include, but
not be linmted to, any departure from or the failure to
conformto, the nmininal standards of acceptable and prevailing
nursing practice, in which case actual injury need not be
est abl i shed.

(i) Engaging or attenpting to engage in the
possession, sale, or distribution of controlled substances as
set forth in chapter 893, for any other than legitinate
pur poses authorized by this part.

(j) Being unable to practice nursing with reasonable
skill and safety to patients by reason of illness or use of
al cohol, drugs, narcotics, or chenmicals or any other type of
material or as a result of any nental or physical condition.
In enforcing this paragraph, the departnent shall have, upon a
finding of the secretary or the secretary's designee that
probabl e cause exists to believe that the |licensee is unable
to practice nursing because of the reasons stated in this
par agraph, the authority to issue an order to conpel a
licensee to subnit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. |f the |icensee
refuses to conply with such order, the departnent's order
di recting such exanination may be enforced by filing a
petition for enforcenent in the circuit court where the
| icensee resides or does business. The |icensee agai nst whom
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the petition is filed shall not be naned or identified by
initials in any public court records or docunents, and the
proceedi ngs shall be closed to the public. The depart nent
shall be entitled to the summary procedure provided in s.
51.011. A nurse affected by the provisions of this paragraph
shal |l at reasonable intervals be afforded an opportunity to
denonstrate that she or he can resune the conpetent practice
of nursing with reasonable skill and safety to patients.

(k) Failing to report to the departnent any person who
the licensee knows is in violation of this part or of the
rules of the departnent or the board; however, if the |licensee
verifies that such person is actively participating in a
boar d- approved program for the treatnent of a physical or
nmental condition, the licensee is required to report such
person only to an inpaired professionals consultant.

(1) Knowingly violating any provision of this part, a
rule of the board or the departnent, or a |lawful order of the
board or departnent previously entered in a disciplinary
proceeding or failing to conply with a lawfully issued
subpoena of the departnent.

(m Failing to report to the departnent any licensee
under chapter 458 or under chapter 459 who the nurse knows has
violated the grounds for disciplinary action set out in the
| aw under which that person is |icensed and who provides
health care services in a facility |icensed under chapter 395,
or a health mmintenance organi zation certificated under part |
of chapter 641, in which the nurse al so provides services.

(n) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any
79
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applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—board-—finds—any—person—guitty—of—any—of
I I F i I . PR I

Section 31. Subsections (3) and (4) of section
465. 008, Florida Statutes, are anended to read:
465. 008 Renewal of |icense.--

3 . I . I | of—thebi . I
I b . . F I el I
address—of —thetHicensee-

(3) 4y Any person licensed under this chapter for 50

years or nore is exenpt fromthe paynent of the renewal or
delinquent fee, and the departnent shall issue a lifetine

license to such a person.
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Section 32. Subsections (1) and (2) of section
465. 016, Florida Statutes, are anended to read:

465.016 Disciplinary actions.--

(1) The followi ng acts constitute shatH—be grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) di-seirpHrary—action—set—forth—in—this—seection

(a) OCbtaining a license by msrepresentation or fraud

or through an error of the departnent or the board.

(b) Procuring or attenpting to procure a license for
any ot her person by naking or causing to be made any fal se
representation.

(c) Pernitting any person not |icensed as a pharnmaci st
in this state or not registered as an internin this state, or
permitting a registered intern who is not acting under the
di rect and i nmedi ate personal supervision of a |icensed
pharmacist, to fill, conmpound, or dispense any prescriptions
in a pharmacy owned and operated by such pharmacist or in a
phar macy where such pharnmacist is enployed or on duty.

(d) Being unfit or inconpetent to practice pharnacy by
reason of:

1. Habitual intoxication

2. The misuse or abuse of any nedicinal drug appearing
in any schedule set forth in chapter 893.

3. Any abnormal physical or nental condition which
threatens the safety of persons to whom she or he m ght sel
or di spense prescriptions, drugs, or nedical supplies or for
whom she or he night manufacture, prepare, or package, or
supervi se the manufacturing, preparation, or packagi ng of,
prescriptions, drugs, or nedical supplies.

(e) Violating any—ef—the—+egurenrents—of—this—~chapter

e 1 I - . " I ’
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Lot ot I : hei : :

act—or—viotating chapter 499; 21 U S.C. ss. 301-392, known as
the Federal Food, Drug, and Cosnetic Act; 21 U S.C. ss. 821 et

seq., known as the Conprehensive Drug Abuse Prevention and
Control Act; or chapter 893.

(f) Having been convicted or found guilty, regardless
of adjudication, in a court of this state or other
jurisdiction, of a crinme which directly relates to the ability
to practice pharnmacy or to the practice of pharmacy. A plea
of nolo contendere constitutes a conviction for purposes of
this provision.

(g) Using in the conpounding of a prescription, or
furni shing upon prescription, an ingredient or article
different in any manner fromthe ingredient or article
prescribed, except as authorized in s. 465.019(6) or s.

465. 025.

(h) Having been disciplined by a regulatory agency in
anot her state for any offense that would constitute a
violation of this chapter

(i) Compoundi ng, dispensing, or distributing a | egend
drug, including any controll ed substance, other than in the
course of the professional practice of pharnacy. For purposes
of this paragraph, it shall be legally presuned that the
conmpoundi ng, dispensing, or distributing of |egend drugs in
excessive or inappropriate quantities is not in the best
interests of the patient and is not in the course of the
prof essi onal practice of pharnacy.

(j) Making or filing a report or record which the
| icensee knows to be false, intentionally or negligently
failing to file a report or record required by federal or
state law, willfully inpeding or obstructing such filing, or
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i nduci ng anot her person to do so. Such reports or records
i nclude only those which the licensee is required to nmake or
file in her or his capacity as a licensed pharnaci st.

(k) Failing to nmake prescription fee or price
information readily available by failing to provide such
i nformati on upon request and upon the presentation of a
prescription for pricing or dispensing. Nothing in this
section shall be construed to prohibit the quotation of price
information on a prescription drug to a potential consumer by
t el ephone.

(I') Placing in the stock of any pharnmacy any part of
any prescription conmpounded or di spensed which is returned by
a patient; however, in a hospital, nursing hone, correctiona
facility, or extended care facility in which unit-dose
nedi cation is dispensed to inpatients, each dose being
i ndividually seal ed and the individual unit dose or unit-dose
system | abel ed with the nane of the drug, dosage strength,
manuf acturer's control nunber, and expiration date, if any,

t he unused unit dose of nedication nmay be returned to the
pharmacy for redi spensing. Each pharnacist shall maintain
appropriate records for any unused or returned nedicina

dr ugs.

(m Being unable to practice pharnmacy with reasonabl e
skill and safety by reason of illness, use of drugs,
narcotics, chemcals, or any other type of material or as a
result of any nental or physical condition. A pharnmaci st
af fected under this paragraph shall at reasonable intervals be
af forded an opportunity to denonstrate that she or he can
resune the conpetent practice of pharnacy with reasonabl e
skill and safety to her or his custoners.

(n) Violating a rule of the board or departnent or
83
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violating an order of the board or department previously
entered in a disciplinary hearing.

(o) Failing to report to the departnent any licensee
under chapter 458 or under chapter 459 who the pharmaci st
knows has violated the grounds for disciplinary action set out
in the law under which that person is |licensed and who
provides health care services in a facility |licensed under
chapter 395, or a health nmi ntenance organi zation certificated
under part | of chapter 641, in which the pharnmaci st al so
provi des services.

(p) Failing to notify the Board of Pharmacy in witing
within 20 days of the commencenent or cessation of the
practice of the profession of pharmacy in Florida when such
commencenent or cessation of the practice of the profession of
pharnmacy in Florida was a result of a pending or conpleted
di sciplinary action or investigation in another jurisdiction.

(gq) Using or releasing a patient's records except as
aut hori zed by this chapter and chapter 456.

(r) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072(1) . When—theboardfinds—anyperson—gu-tty—of—any—of
I I F i I . PR I
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Section 33. Subsections (1) and (2) of section
466. 028, Florida Statutes, are anended to read:
466. 028 G ounds for disciplinary action; action by the

board. - -
(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-ch—the—disecipHnary—actions—specifed—in
stbseeti-on—{(2)—raybe—taken:

(a) Attenpting to obtain, obtaining, or renewing a

|icense under this chapter by bribery, fraudul ent
m srepresentations, or through an error of the departnent or
t he board.

(b) Having a license to practice dentistry or dental
hygi ene revoked, suspended, or otherw se acted agai nst,
i ncluding the denial of licensure, by the licensing authority
of another state, territory, or country.

(c) Being convicted or found guilty of or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which relates to the practice of
dentistry or dental hygiene. A plea of nolo contendere shal
create a rebuttable presunption of guilt to the underlying
crimnal charges.
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(d) Advertising goods or services in a manner which is
fraudul ent, false, deceptive, or msleading in formor content
contrary to s. 466.019 or rules of the board adopted pursuant
t heret o.

(e) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(f) Failing to report to the departnent any person who
the licensee knows, or has reason to believe, is clearly in
violation of this chapter or of the rules of the departnent or
t he board.

(g) Aiding, assisting, procuring, or advising any
unlicensed person to practice dentistry or dental hygiene
contrary to this chapter or to a rule of the departnent or the
boar d.

(h) Being enployed by any corporation, organization
group, or person other than a dentist or a professiona
corporation or limted liability conpany conposed of dentists
to practice dentistry.

(i) Failing to performany statutory or |ega
obligation placed upon a licensee.

(j) Making or filing a report which the |icensee knows
to be false, failing to file a report or record required by
state or federal law, know ngly inpeding or obstructing such
filing or inducing another person to do so. Such reports or
records shall include only those which are signed in the
capacity as a licensee.

(k) Committing any act which would constitute sexua
battery, as defined in chapter 794, upon a patient or
intentionally touching the sexual organ of a patient.

(1) Making deceptive, untrue, or fraudul ent
representations in or related to the practice of dentistry.
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(m Failing to keep witten dental records and nedica
history records justifying the course of treatnent of the
patient including, but not Iinmted to, patient histories,
exam nation results, test results, and X rays, if taken

(n) Failing to nake available to a patient or client,
or to her or his legal representative or to the departnent if
authorized in witing by the patient, copies of docunents in
t he possession or under control of the licensee which relate
to the patient or client.

(o) Perform ng professional services which have not
been duly authorized by the patient or client, or her or his
| egal representative, except as provided in ss. 766.103 and
768. 13.

(p) Prescribing, procuring, dispensing, adm nistering,
m xi ng, or otherw se preparing a | egend drug, including any
control | ed substance, other than in the course of the
prof essional practice of the dentist. For the purposes of
this paragraph, it shall be legally presuned that prescribing,
procuring, dispensing, admnistering, mxing, or otherw se
preparing | egend drugs, including all controlled substances,
in excessive or inappropriate quantities is not in the best
interest of the patient and is not in the course of the
prof essional practice of the dentist, without regard to her or
his intent.

(gq) Prescribing, procuring, dispensing, or
adm ni stering any nedicinal drug appearing on any schedul e set
forth in chapter 893, by a dentist to herself or hinself,
except those prescribed, dispensed, or adninistered to the
denti st by another practitioner authorized to prescribe them

(r) Prescribing, procuring, ordering, dispensing,
adm ni stering, supplying, selling, or giving any drug which is
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a Schedul e Il anphetami ne or a Schedule Il synpathoninetic
am ne drug or a conpound thereof, pursuant to chapter 893, to
or for any person except for the clinical investigation of the
ef fects of such drugs or conpounds when an investigative
protocol therefor is submtted to, and revi ewed and approved
by, the board before such investigation is begun.

(s) Being unable to practice her or his profession
Wi th reasonable skill and safety to patients by reason of
illness or use of al cohol, drugs, narcotics, chenmicals, or any
other type of material or as a result of any nental or
physical condition. 1In enforcing this paragraph, the
departnent shall have, upon a finding of the secretary or her
or his designee that probable cause exists to believe that the
licensee is unable to practice dentistry or dental hygiene
because of the reasons stated in this paragraph, the authority
to issue an order to conpel a licensee to subnit to a nental
or physical exam nation by physicians designated by the
departnment. |If the |icensee refuses to conply with such
order, the departnent's order directing such examni nation may
be enforced by filing a petition for enforcenent in the
circuit court where the licensee resides or does business.
The licensee agai nst whomthe petition is filed shall not be
naned or identified by initials in any public court records or
docunents, and the proceedings shall be closed to the public.
The departnent shall be entitled to the summary procedure
provided in s. 51.011. A licensee affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that she or he can resune the
conpetent practice of her or his profession with reasonable
skill and safety to patients.

(t) Fraud, deceit, or msconduct in the practice of

iginal & 9 copies 05/ 02/ 01
11: 02 am 00782- 0052- 414143




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

dentistry or dental hygiene.

(u) Failure to provide and mai ntain reasonabl e
sanitary facilities and conditions.

(v) Failure to provide adequate radiati on saf eguar ds.

(w) Performng any procedure or prescribing any
t herapy which, by the prevailing standards of dental practice
in the community, woul d constitute experinentation on hunan
subj ects, without first obtaining full, infornmed, and witten
consent .

(x) Being guilty of inconpetence or negligence by
failing to neet the mini num standards of performance in
di agnosi s and treat nent when neasured agai nst generally
prevailing peer performance, including, but not limted to,
t he undertaki ng of diagnosis and treatnent for which the
dentist is not qualified by training or experience or being
guilty of dental mal practice. For purposes of this paragraph
it shall be legally presuned that a dentist is not guilty of
i nconpetence or negligence by declining to treat an individua
if, in the dentist's professional judgnent, the dentist or a
nmenber of her or his clinical staff is not qualified by
training and experience, or the dentist's treatnent facility
is not clinically satisfactory or properly equipped to treat
t he uni que characteristics and health status of the dental
patient, provided the dentist refers the patient to a
qualified dentist or facility for appropriate treatnent. As
used in this paragraph, "dental nmalpractice" includes, but is
not linmted to, three or nore clains within the previous
5-year period which resulted in indemity being paid, or any
single indemity paid in excess of $5,000 in a judgnent or
settlenment, as a result of negligent conduct on the part of
t he denti st.
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(y) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform

(z) Delegating professional responsibilities to a
person who is not qualified by training, experience, or
licensure to performthem

(aa) The violation er—therepeated—viotation—ofthis
ehapters—chapter—456,—or—any +tte promitgatedpurswant—te
chapter—456—or—thi-s—echapter—the—vi-otation of a |awful order

of the board or departnent previously entered in a
disciplinary hearing; or failure to conply with a lawfully
i ssued subpoena of the board or departnent.

(bb) Conspiring with another licensee or with any
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another licensee from
lawful |y advertising her or his services.

(cc) Being adjudged nentally inconpetent in this or
any other state, the discipline for which shall last only so
| ong as the adjudication

(dd) Presigning blank prescription or |aboratory work
order forms.

(ee) Prescribing, ordering, dispensing, adm nistering,
suppl yi ng, selling, or giving growh hornones, testosterone or
its anal ogs, human chorioni ¢ gonadotropin (HCG, or other
hor mones for the purpose of nmuscle building or to enhance
athl etic performance. For the purposes of this subsection, the
term"nuscle building" does not include the treatnent of
injured nuscle. A prescription witten for the drug products
|isted above may be di spensed by the pharmacist with the
presunption that the prescription is for legitimte nedica
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use.

(ff) Operating or causing to be operated a dental
office in such a manner as to result in dental treatnent that
i s bel ow m ni nrum accept abl e standards of performance for the
community. This includes, but is not linited to, the use of
substandard materials or equipnent, the inposition of tine
limtations within which dental procedures are to be
perforned, or the failure to naintain patient records as
required by this chapter

(gg) Adninistering anesthesia in a manner which
violates rules of the board adopted pursuant to s. 466.017.

(hh) Failing to report to the departnent any |icensee
under chapter 458 or chapter 459 who the dentist knows has
violated the grounds for disciplinary action set out in the
| aw under which that person is |icensed and who provides
health care services in a facility |icensed under chapter 395,
or a health mmintenance organi zation certificated under part |
of chapter 641, in which the dentist also provides services.

(ii) Failing to report to the board, in witing,
within 30 days if action has been taken agai nst one's |icense
to practice dentistry in another state, territory, or country.

(jj) Advertising specialty services in violation of
this chapter.

(kk) Allowi ng any person ot her than another dentist or
a professional corporation or limted liability conpany
conposed of dentists to direct, control, or interfere with a
dentist's clinical judgnent; however, this paragraph may not
be construed to limt a patient's right of infornmed consent.
To direct, control, or interfere with a dentist's clinica
judgnent nmay not be interpreted to nean dental services
contractual ly excluded, the application of alternative
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benefits that nay be appropriate given the dentist's
prescribed course of treatnent, or the application of
contractual provisions and scope of coverage determinations in
conparison with a dentist's prescribed treatnent on behal f of
a covered person by an insurer, health naintenance
organi zation, or a prepaid linmted health service
organi zati on.

(I'l) Violating any provision of this chapter or

chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . When—the—boardftinds—any—appHecant—or—tcensee
g F ey I F i I . 4y

Section 34. Section 466.037, Florida Statutes, is
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amended to read:

466. 037 Suspension and revocation; adm nistrative
fine.--The departnent nmay suspend or revoke the certificate of
any dental |aboratory registered under s. 466.032, for failing
to conply with the provisions of this chapter or rul es adopted
by the departnent under this chapter. The departnent nay
i npose an adninistrative fine net—to—exceed—$506Ffor—each
count—or—separate—offense.

Section 35. Subsections (1) and (2) of section
467. 203, Florida Statutes, are anended to read:

467.203 Disciplinary actions; penalties.--

(1) The followi ng acts constitute shatH—be grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) di-setrpHrary—acti-on—as—set—forth—+n—this—seetion

(a) Procuring, attenpting to procure, or renew ng a

license to practice mdw fery by bribery, by fraudul ent
m srepresentation, or through an error of the departnent.

(b) Having a license to practice mdw fery revoked,
suspended, or otherw se acted agai nst, including being denied
licensure, by the licensing authority of another state,
territory, or country.

(c) Being convicted or found guilty, regardl ess of
adjudication, in any jurisdiction of a crime which directly
relates to the practice of mdwifery or to the ability to
practice mdwifery. A plea of nolo contendere shall be
consi dered a conviction for purposes of this provision.

(d) Making or filing a false report or record, which
the licensee knows to be false; intentionally or negligently
failing to file a report or record required by state or
federal law, or willfully inmpeding or obstructing such filing
or inducing another to do so. Such reports or records shal

93

iginal & 9 copies 05/ 02/ 0
11: 02 a

=1

1
m 00782-0052-414143




© 00 N o O W DN PP

W W NRNNNMNNNMNNNNRRRRRRR PR B R
P O © 0 ~N O U0 BM WNIEREPRO O ®ONO®DOO M WN PR O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

i nclude only those which are signed in the mdw fe's capacity
as a licensed mdwife.

(e) Advertising falsely, msleadingly, or deceptively.

(f) Engagi ng in unprofessional conduct, which
includes, but is not limted to, any departure from or the
failure to conformto, the standards of practice of mdwfery
as established by the departnent, in which case actual injury
need not be established.

(g) Being unable to practice mdwi fery with reasonable
skill and safety to patients by reason of illness;
drunkenness; or use of drugs, narcotics, chemicals, or other
materials or as a result of any nmental or physical condition.
A mdw fe affected under this paragraph shall, at reasonable
intervals, be afforded an opportunity to denonstrate that he
or she can resunme the conpetent practice of mdwifery with
reasonabl e skill and safety.

(h) Failing to report to the departnent any person who
the licensee knows is in violation of this chapter or of the
rul es of the departnent.

(1) WHFuHy—er—repeatedty Viol ati ng any—provision—of
thi-s—ehapter—any—+ute—of—the—departrents—o+r any | awful order

of the department previously entered in a disciplinary
proceeding or failing to conply with a lawfully issued
subpoena of the departnent.

(j) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The departnent may enter an order denying

licensure or inposing any of the penalties in s. 456.072(2)

agai nst any applicant for licensure or |licensee who is found

guilty of violating any provision of subsection (1) of this

section or who is found guilty of violating any provision of
94

/102/0

02 a

iginal & 9 copies 9

=1

1
m 00782-0052-414143




© 00 N o O W DN P

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O UO0BM WNIEREPRO O ®NOOOO M WN PR O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

s. 456. 072(1) . When—the—departrent—HHnds—any—person—guitty—of

afy—of—the—grounds—set—forthin—subsectron{(H—+t—ray—-enter

Section 36. Subsections (1) and (2) of section
468. 1295, Florida Statutes, are anended to read:

468. 1295 Disciplinary proceedings. --

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.

456. 072( 2) both—dhi-seirpHnary—aections—as—set—forth—n
I . 2 I | desi I I I .
by—the—departrent—as—set—forth—+ns—456-065

(a) Procuring or attenpting to procure a |license by

bri bery, by fraudul ent m srepresentation, or through an error
of the department or the board.

(b) Having a license revoked, suspended, or otherw se
acted against, including denial of licensure, by the |icensing
authority of another state, territory, or country.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
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crime in any jurisdiction which directly relates to the
practice of speech-language pathol ogy or audi ol ogy.

(d) Making or filing a report or record which the
| icensee knows to be false, intentionally or negligently
failing to file a report or records required by state or
federal law, willfully inpeding or obstructing such filing, or
i nduci ng anot her person to inpede or obstruct such filing.
Such report or record shall include only those reports or
records which are signed in one's capacity as a |licensed
speech-| anguage pat hol ogi st or audi ol ogi st.

(e) Advertising goods or services in a manner which is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(f) Being proven guilty of fraud or deceit or of
negl i gence, inconpetency, or nisconduct in the practice of
speech-| anguage pat hol ogy or audi ol ogy.

(g) Violating a |l awmful order of the board or
departnent previously entered in a disciplinary hearing, or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(h) Practicing with a revoked, suspended, inactive, or
del i nquent 1icense.

(i) Using, or causing or pronoting the use of, any
advertising matter, pronotional literature, testinonial
guarantee, warranty, label, brand, insignia, or other
representation, however disseninated or published, which is
m sl eadi ng, deceiving, or untruthful

(j) Showi ng or denpbnstrating or, in the event of sale,
delivery of a product unusable or inpractical for the purpose
represented or inplied by such action

(k) Failing to subnmit to the board on an annual basis,
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or such other basis as may be provided by rule, certification
of testing and calibration of such equi pnent as designated by
the board and on the form approved by the board.

(1) Aiding, assisting, procuring, enploying, or
advi sing any licensee or business entity to practice
speech-| anguage pat hol ogy or audi ol ogy contrary to this part,
chapter 456, or any rul e adopted pursuant thereto.

. olat - N I
456—or—any—rute—adopted—pursuant—thereto—

(m {tn)y Msrepresenting the professional services
available in the fitting, sale, adjustnment, service, or repair
of a hearing aid, or using any other termor title which m ght
connote the availability of professional services when such
use is not accurate.

(n) te) Representing, advertising, or inplying that a
hearing aid or its repair is guaranteed w thout providing ful
di scl osure of the identity of the guarantor; the nature,
extent, and duration of the guarantee; and the existence of
conditions or lintations inposed upon the guarantee.

(0) tp)y Representing, directly or by inplication, that
a hearing aid utilizing bone conduction has certain specified
features, such as the absence of anything in the ear or
| eading to the ear, or the like, without disclosing clearly
and conspicuously that the instrunment operates on the bone
conduction principle and that in many cases of hearing | oss
this type of instrunent nmay not be suitable.

(p)ta)y Stating or inplying that the use of any hearing
aid will inprove or preserve hearing or prevent or retard the
progression of a hearing inpairnent or that it will have any
simlar or opposite effect.

(q) £ Making any statement regarding the cure of the
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cause of a hearing inpairnent by the use of a hearing aid.
(r){s)y Representing or inplying that a hearing aid is

or will be "custommade," "nade to order," or
"prescription-nmade," or in any other sense specially
fabricated for an individual, when such is not the case.

(s) t+) Canvassing from house to house or by tel ephone,
either in person or by an agent, for the purpose of selling a
hearing aid, except that contacting persons who have evi denced
an interest in hearing aids, or have been referred as in need
of hearing aids, shall not be considered canvassing.

(t)fu)y Failing to notify the department in witing of
a change in current nailing and pl ace-of -practice address
wi thin 30 days after such change

(u)fv)y Failing to provide all information as descri bed
in ss. 468.1225(5)(b), 468.1245(1), and 468. 1246.

(v) tw)» Exercising influence on a client in such a
manner as to exploit the client for financial gain of the
licensee or of a third party.

(W) %)y Practicing or offering to practice beyond the
scope pernmitted by law or accepting and perform ng
prof essional responsibilities the |licensee or
certificatehol der knows, or has reason to know, the |icensee
or certificateholder is not conpetent to perform

(x) ¥y A ding, assisting, procuring, or enploying any
unl i censed person to practice speech-| anguage pat hol ogy or
audi ol ogy.

(y) tz)y Delegating or contracting for the perfornmance
of professional responsibilities by a person when the |licensee
del egating or contracting for performance of such
responsibilities knows, or has reason to know, such person is
not qualified by training, experience, and authorization to
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performthem
(z)taa)y Committing any act upon a patient or client
whi ch woul d constitute sexual battery or which would
constitute sexual nisconduct as defined pursuant to s.
468. 1296.
(aa) tbb) Being unable to practice the profession for
which he or she is licensed or certified under this chapter
Wi th reasonable skill or conpetence as a result of any nental
or physical condition or by reason of illness, drunkenness, or
use of drugs, narcotics, chemicals, or any other substance. In
enforcing this paragraph, upon a finding by the secretary, his
or her designee, or the board that probable cause exists to
believe that the licensee or certificateholder is unable to
practice the profession because of the reasons stated in this
par agraph, the departnent shall have the authority to conpel a
licensee or certificateholder to submit to a nental or
physi cal exami nation by a physician, psychologist, clinica
soci al worker, marriage and famly therapist, or nental health
counsel or designated by the departnent or board. |If the
|icensee or certificateholder refuses to conply with the
departnment's order directing the exam nation, such order may
be enforced by filing a petition for enforcenent in the
circuit court in the circuit in which the Iicensee or
certificatehol der resides or does business. The departnment
shall be entitled to the summary procedure provided in s.
51.011. A licensee or certificateholder affected under this
par agraph shall at reasonable intervals be afforded an
opportunity to denonstrate that he or she can resune the
conpetent practice for which he or she is licensed or
certified with reasonable skill and safety to patients.
(bb) Violating any provision of this chapter or
99
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chapter 456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I : i I . ST . I

Section 37. Subsections (1) and (2) of section
468. 1755, Florida Statutes, are anended to read:

468.1755 Disciplinary proceedings. --

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) which—the—diseiptnary—actions—+na—subsectien—{2)
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ray—be—taken:

(a) Violation of any provision of s. 456.072(1) or s.
468.1745(1).

(b) Attenpting to procure a license to practice
nursi ng hone administration by bribery, by fraudul ent
m srepresentation, or through an error of the departnent or
t he board.

(c) Having a license to practice nursing hone
adm ni stration revoked, suspended, or otherw se acted against,
i ncluding the denial of licensure, by the licensing authority
of another state, territory, or country.

(d) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which relates to
the practice of nursing hone administration or the ability to
practice nursing hone admnistration. Any plea of nolo
contendere shall be considered a conviction for purposes of
this part.

(e) Making or filing a report or record which the
|icensee knows to be false, intentionally failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing, or inducing another
person to inpede or obstruct such filing. Such reports or
records shall include only those which are signed in the
capacity of a licensed nursing hone adm ni strator

(f) Authorizing the discharge or transfer of a
resident for a reason other than those provided in ss. 400.022
and 400. 0255.

(g) Advertising goods or services in a manner which is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(h) Fraud or deceit, negligence, inconpetence, or
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m sconduct in the practice of nursing honme adm nistration.

it Cobat iobat f ’
chapter—456,—or—any—+ules—promigated—pursuant—thereto—

(i)ty)» Violation of a |awmful order of the board or
departnment previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(j)tk)y Practicing with a revoked, suspended, inactive,
or delinquent |icense.

(k) ) Repeatedly acting in a manner inconsistent wth
the health, safety, or welfare of the patients of the facility
in which he or she is the adninistrator

(1) M- Being unable to practice nursing honme
adm nistration with reasonable skill and safety to patients by
reason of illness, drunkenness, use of drugs, narcotics,
chem cals, or any other nmaterial or substance or as a result
of any nental or physical condition. |In enforcing this
par agraph, upon a finding of the secretary or his or her
desi gnee that probable cause exists to believe that the
licensee is unable to serve as a nursing hone adm ni strator
due to the reasons stated in this paragraph, the departnment
shal |l have the authority to issue an order to conpel the
licensee to subnit to a nental or physical exami nation by a
physi ci an designated by the departnent. |If the licensee
refuses to conply with such order, the departnent's order
di recting such exanination may be enforced by filing a
petition for enforcenent in the circuit court where the
| icensee resides or serves as a nursing hone adm ni strator
The licensee agai nst whomthe petition is filed shall not be
naned or identified by initials in any public court records or
docunents, and the proceedings shall be closed to the public.
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The departnent shall be entitled to the summary procedure
provided in s. 51.011. A licensee affected under this

par agraph shall have the opportunity, at reasonable intervals,
to denonstrate that he or she can resune the conpetent
practice of nursing hone admi nistration with reasonabl e skil
and safety to patients.

(mMtay WIlfully or repeatedly violating any of the
provisions of the law, code, or rules of the licensing or
supervi sing authority or agency of the state or politica
subdi vi si on thereof having jurisdiction of the operation and
i censing of nursing hones.

(n) fe) Paying, giving, causing to be paid or given, or
offering to pay or to give to any person a conmi ssion or other
val uabl e consideration for the solicitation or procurenent,
either directly or indirectly, of nursing hone usage.

(0)ftp)y WIIlfully permitting unauthorized discl osure of
information relating to a patient or his or her records.

(p)ta)y Discrimnating with respect to patients,
enpl oyees, or staff on account of race, religion, color, sex,
or national origin.

(q) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072(1) . When—theboardFHnds—anynursing—hone
e L F ey I F i
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Section 38. Section 468.217, Florida Statutes, is
amended to read:

468. 217 Denial of or refusal to renew |icense;
suspensi on and revocation of |icense and other disciplinary
neasures. - -

(1) The following acts constitute grounds for denial

of a license or disciplinary action, as specified in s.

456. 072( 2) The—board—ray—deny—or—refuse—totrenewat+Hcense;,

(a) Attenpting to obtain, obtaining, or renewing a

license to practice occupational therapy by bribery, by
fraudul ent misrepresentation, or through an error of the
departnent or the board.
(b) Having a license to practice occupational therapy
revoked, suspended, or otherw se acted against, including the
104
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denial of licensure, by the licensing authority of another
state, territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of occupational therapy or to the
ability to practice occupational therapy. A plea of nolo
contendere shall be considered a conviction for the purposes
of this part.

(d) False, deceptive, or msleading adverti sing.

(e) Advertising, practicing, or attenpting to practice
under a nanme ot her than one's own nane.

(f) Failing to report to the departnent any person who
the licensee knows is in violation of this part or of the
rul es of the departnent or of the board.

(g) Aiding, assisting, procuring, or advising any
unl i censed person to practice occupational therapy contrary to
this part or to a rule of the departnent or the board.

(h) Failing to performany statutory or |ega
obligation placed upon a licensed occupational therapist or
occupational therapy assistant.

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records include only those which
are signed in the capacity as a |licensed occupationa
t herapi st or occupational therapy assistant.

(j) Paying or receiving any conmm ssi on, bonus,
ki ckback, or rebate to or from or engaging in any split-fee
arrangenent in any form whatsoever with, a physician
organi zati on, agency, or person, either directly or
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indirectly, for patients referred to providers of health care
goods and services, including, but not Iinited to, hospitals,
nursi ng hones, clinical |aboratories, anbulatory surgica
centers, or pharnmacies. The provisions of this paragraph
shal |l not be construed to prevent an occupational therapist or
occupational therapy assistant fromreceiving a fee for

prof essi onal consultation services.

(k) Exercising influence within a patient-therapi st
relationship for purposes of engaging a patient in sexua
activity. A patient is presuned to be incapable of giving
free, full, and inforned consent to sexual activity with the
patient's occupational therapist or occupational therapy
assi st ant.

(1) Making deceptive, untrue, or fraudul ent
representations in the practice of occupational therapy or
enploying a trick or schene in the practice of occupationa
therapy if such schene or trick fails to conformto the
general ly prevailing standards of treatnent in the
occupational therapy comunity.

(m Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or a formof overreaching or vexatious conduct. A
"solicitation" is any conmunication which directly or
implicitly requests an i medi ate oral response fromthe
reci pi ent.

(n) Failing to keep witten records justifying the
course of treatment of the patient, including, but not limted
to, patient histories, exanination results, and test results.

(o) Exercising influence on the patient or client in
such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party which
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includes, but is not limted to, the pronoting or selling of
servi ces, goods, appliances, or drugs.

(p) Perform ng professional services which have not
been duly authorized by the patient or client, or his or her
| egal representative, except as provided in s. 768.13.

(q) Goss or repeated mal practice or the failure to
practice occupational therapy with that |level of care, skill
and treatnent which is recogni zed by a reasonably prudent
simlar occupational therapist or occupational therapy
assi stant as being acceptabl e under simlar conditions and
ci rcunst ances.

(r) Perform ng any procedure which, by the prevailing
standards of occupational therapy practice in the community,
woul d constitute experinentation on a hunman subject wi thout
first obtaining full, informed, and witten consent.

(s) Practicing or offering to practice beyond the
scope pernmitted by law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that he or she is not conpetent to perform

(t) Being unable to practice occupational therapy with
reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condition. 1In enforcing this paragraph, the departnent shal
have, upon probabl e cause, authority to conpel an occupationa
t herapi st or occupational therapy assistant to submit to a
nmental or physical exam nation by physicians designated by the
departnment. The failure of an occupational therapist or
occupational therapy assistant to subnmt to such exanination
when so directed constitutes an admi ssion of the allegations
agai nst himor her, upon which a default and final order may
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be entered without the taking of testinony or presentation of
evi dence, unless the failure was due to circunstances beyond
his or her control. An occupational therapist or occupationa
t herapy assistant affected under this paragraph shall at
reasonabl e intervals be afforded an opportunity to denonstrate
that he or she can resunme the conpetent practice of
occupational therapy with reasonable skill and safety to
patients. In any proceedi ng under this paragraph, neither the
record of proceedings nor the orders entered by the board
shal | be used agai nst an occupational therapist or
occupational therapy assistant in any other proceeding.

(u) Delegating professional responsibilities to a
person when the |icensee who is del egating such
responsibilities knows or has reason to know that such person
is not qualified by training, experience, or licensure to
performthem

(v) Viol ating any—proviston—of—thirs—part—a+ule—-of
the—board—or—departrent—or a | awful order of the board or

departnment previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
depart nent.

(w) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another licensee from
lawful |y advertising his or her services.

(x) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or
108

iginal & 9 copies 05/ 02/ 0
11: 02 a

1
m 00782-0052-414143




© 00 N o O WDN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BN WNIEREPRO O ®NOO OO M WN R O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

who is found guilty of violating any provision of s.
456.072(1).
(3) 2y The board may not reinstate the |icense of an

occupational therapist or occupational therapy assistant, or
cause a license to be issued to a person it has deened
unqual ified, until such tinme as the board is satisfied that
such person has conplied with all the terns and conditions set
forth in the final order and is capable of safely engaging in
the practice of occupational therapy.

Section 39. Subsections (1) and (2) of section
468. 365, Florida Statutes, are anended to read:

468.365 Disciplinary grounds and actions. --

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.

456. 072( 2) whi-eh—the—di-seiptnary—actions—in—subseetion—(2)
ray—be—taken:

(a) Procuring, attenpting to procure, or renew ng a

license as provided by this part by bribery, by fraudul ent
m srepresentation, or through an error of the departnent or
t he board.

(b) Having licensure, certification, registration, or
ot her authority, by whatever nane known, to deliver
respiratory care services revoked, suspended, or otherw se
acted against, including the denial of |icensure,
certification, registration, or other authority to deliver
respiratory care services by the licensing authority of
anot her state, territory, or country.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to
respiratory care services or to the ability to deliver such
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servi ces.

(d) WIIlfully making or filing a false report or
record, willfully failing to file a report or record required
by state or federal law, or willfully inpeding or obstructing
such filing or inducing another person to do so. Such reports
or records include only those reports or records which require
the signature of a respiratory care practitioner or
respiratory therapist licensed pursuant to this part.

(e) GCirculating fal se, msleading, or deceptive
adverti si ng.

(f) Unprofessional conduct, which includes, but is not
limted to, any departure from or failure to conformto,
acceptabl e standards related to the delivery of respiratory
care services, as set forth by the board in rul es adopted
pursuant to this part.

(g) Engaging or attenpting to engage in the
possession, sale, or distribution of controlled substances, as
set forth by law, for any purpose other than a legitinate
pur pose.

(h) WIlIlfully failing to report any violation of this
part.

(1) WHFuHy—er—repeatedty Viol ating a+ure—of—the
board—or—the—departrrent—or a | awful order of the board or
departnent previously entered in a disciplinary hearing.

it olat : I I I "
part—or—chapter—456-

(j) &) Engaging in the delivery of respiratory care
services with a revoked, suspended, or inactive |license.
(k) )y Permitting, aiding, assisting, procuring, or
advi sing any person who is not |licensed pursuant to this part,
contrary to this part or to any rule of the departnent or the
110
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boar d.

(1)tm Failing to performany statutory or |ega
obligation placed upon a respiratory care practitioner or
respiratory therapist licensed pursuant to this part.

(m )y Accepting and perform ng professiona
responsibilities which the |icensee knows, or has reason to
know, she or he is not conpetent to perform

(n) te) Del egating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows, or has reason to know, that such person is not
qgualified by training, experience, or licensure to perform
t hem

(0)fp)y Goss or repeated mal practice or the failure to
deliver respiratory care services with that |evel of care
skill, and treatnent which is recognized by a reasonably
prudent respiratory care practitioner or respiratory therapist
with simlar professional training as being acceptabl e under
simlar conditions and circunstances.

(p) ta)y Paying or receiving any conm ssion, bonus,
ki ckback, or rebate to or from or engaging in any split-fee
arrangenent in any form whatsoever with, a person
organi zation, or agency, either directly or indirectly, for
goods or services rendered to patients referred by or to
providers of health care goods and services, including, but
not linmted to, hospitals, nursing hones, clinica
| aboratories, anbulatory surgical centers, or pharnmacies. The
provi sions of this paragraph shall not be construed to prevent
the licensee fromreceiving a fee for professiona
consultation servi ces.

(q) tr)» Exercising influence within a respiratory care
relationship for the purpose of engaging a patient in sexua
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activity. A patient is presuned to be incapable of giving
free, full, and inforned consent to sexual activity with the
patient's respiratory care practitioner or respiratory

t her api st.

(r) sy Maki ng deceptive, untrue, or fraudul ent
representations in the delivery of respiratory care services
or enploying a trick or schene in the delivery of respiratory
care services if such a scheme or trick fails to conformto
the generally prevailing standards of other |icensees within
the community.

(s)ftt+)y Soliciting patients, either personally or
t hrough an agent, through the use of fraud, deception, or
ot herwi se mi sl eadi ng statenents or through the exercise of
i ntimdation or undue influence.

(t)fu)y Failing to keep witten respiratory care
records justifying the reason for the action taken by the
i censee.

(u) tv)y Exercising influence on the patient in such a
manner as to exploit the patient for the financial gain of the
licensee or a third party, which includes, but is not linted
to, the pronoting or selling of services, goods, appliances,
or drugs.

(v) tw)y- Perform ng professional services which have not
been duly ordered by a physician |icensed pursuant to chapter
458 or chapter 459 and which are not in accordance with
protocols established by the hospital, other health care
provider, or the board, except as provided in ss. 743. 064,
766. 103, and 768. 13.

(W) %) Being unable to deliver respiratory care

services with reasonable skill and safety to patients by
reason of illness or use of alcohol, drugs, narcotics,
112
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chem cals, or any other type of material as a result of any
nmental or physical condition. 1In enforcing this paragraph
t he departnent shall, upon probable cause, have authority to
conpel a respiratory care practitioner or respiratory
therapist to subnit to a nmental or physical exam nation by
physi ci ans desi gnated by the departnent. The cost of
exam nation shall be borne by the licensee bei ng exani ned.
The failure of a respiratory care practitioner or respiratory
therapist to subnit to such an exam nati on when so directed
constitutes an admi ssion of the allegations against her or
him upon which a default and a final order nmay be entered
wi thout the taking of testinobny or presentation of evidence,
unl ess the failure was due to circunstances beyond her or his
control. A respiratory care practitioner or respiratory
t herapi st affected under this paragraph shall at reasonabl e
intervals be afforded an opportunity to denonstrate that she
or he can resune the conpetent delivery of respiratory care
services with reasonable skill and safety to her or his
patients. |n any proceedi ng under this paragraph, neither the
record of proceedings nor the orders entered by the board
shal | be used against a respiratory care practitioner or
respiratory therapist in any other proceeding.

(x) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . H—the—boardtinds—anyperson—guitty—of—any—-of—the
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Section 40. Subsections (1) and (2) of section
468.518, Florida Statutes, are anended to read:

468.518 G ounds for disciplinary action.--

(1) The following acts constitute grounds for denial
of a license or disciplinary action, as specified in s.

456. 072( 2) whir-ch—the—di-scipHnary—actions—+a—subseeti-on—{(2)
ray—be—taken:

(a) Violating any provision of this part, any board or

agency rul e adopted pursuant thereto, or any |awful order of
the board or agency previously entered in a disciplinary
hearing held pursuant to this part, or failing to conply with
a lawmfully issued subpoena of the agency. The provisions of
this paragraph al so apply to any order or subpoena previously
i ssued by the Departnent of Health during its period of
regul atory control over this part.

(b) Being unable to engage in dietetics and nutrition

practice or nutrition counseling with reasonable skill and
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safety to patients by reason of illness or use of al cohol
drugs, narcotics, chemicals, or any other type of material or
as a result of any nmental or physical condition.

1. A licensee whose license is suspended or revoked
pursuant to this paragraph shall, at reasonable intervals, be
gi ven an opportunity to denpnstrate that he or she can resune
the conpetent practice of dietetics and nutrition or nutrition
counseling with reasonable skill and safety to patients.

2. Neither the record of the proceeding nor the orders
entered by the board in any proceedi ng under this paragraph
may be used against a licensee in any other proceedi ng.

(c) Attenpting to procure or procuring a license to
practice dietetics and nutrition or nutrition counseling by
fraud or material nisrepresentation of material fact.

(d) Having a license to practice dietetics and
nutrition or nutrition counseling revoked, suspended, or
ot herwi se acted agai nst, including the denial of |icensure by
the licensing authority of another state, district, territory,
or country.

(e) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to the
practice of dietetics and nutrition or nutrition counseling or
the ability to practice dietetics and nutrition or nutrition
counsel i ng.

(f) Making or filing a report or record that the
licensee knows to be false, willfully failing to file a report
or record required by state or federal law, willfully inpeding
or obstructing such filing, or inducing another person to
i mpede or obstruct such filing. Such reports or records
include only those that are signed in the capacity of a
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licensed dietitian/nutritionist or licensed nutrition
counsel or.

(g) Advertising goods or services in a manner that is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(h) Committing an act of fraud or deceit, or of
negl i gence, inconpetency, or nisconduct in the practice of
dietetics and nutrition or nutrition counseling.

(i) Practicing with a revoked, suspended, inactive, or
del i nquent 1icense.

(j) Treating or undertaking to treat human ail nments by
neans other than by dietetics and nutrition practice or
nutrition counseling.

(k) Failing to maintain acceptabl e standards of
practice as set forth by the board and the council in rules
adopted pursuant to this part.

(1) Engaging directly or indirectly in the dividing,
transferring, assigning, rebating, or refunding of fees
received for professional services, or profiting by neans of a
credit or other val uable considerati on, such as an unear ned
conmm ssion, discount, or gratuity, with any person referring a
patient or with any relative or business associate of the
referring person. Nothing in this part prohibits the nenbers
of any regularly and properly organi zed business entity that
i s conmposed of licensees under this part and recogni zed under
the laws of this state from naki ng any division of their total
fees anong thensel ves as they determn ne necessary.

(m Advertising, by or on behalf of a |icensee under
this part, any nethod of assessnment or treatnent which is
experinmental or without generally accepted scientific
val i dati on.
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(n) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—boardftinds—anyt+ecensee—gui-tty—of—any—-of
I I : i I . PIE I

Section 41. Section 468.719, Florida Statutes, is
anended to read:

468.719 Disciplinary actions.--
(1) The followi ng acts constitute shatH—be grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) di-sei-pHnary—actions—provided—for—in—subseetion
2)
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(a)tb)y Failing to include the athletic trainer's nanme
and |icense nunber in any advertising, including, but not
l[imted to, business cards and |etterhead, related to the
practice of athletic training. Advertising shall not include
clothing or other novelty itens.

(b) ey Committing inconpetency or msconduct in the
practice of athletic training.

(c)td)y Committing fraud or deceit in the practice of
athl etic training.

(d)fe)y Committing negligence, gross negligence, or
repeated negligence in the practice of athletic training.

(e)tH)> Wiile practicing athletic training, being
unable to practice athletic training with reasonable skill and
safety to athletes by reason of illness or use of alcohol or
drugs or as a result of any nental or physical condition.

(f) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072(1) . When—theboardfinds—anyperson—gu-tty—of—any—of
I F i I . )t hed I

Section 42. Section 468.811, Florida Statutes, is
anended to read:
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468.811 Disciplinary proceedings. --
(1) The followi ng acts constitute are grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) : di-seipHnary—act-on—aganst—a—+Hecensee—ant—the
. F | desi I I I I . I

(a) Attenpting to procure a license by fraudul ent
m srepresentation.

(b) Having a license to practice orthoti cs,
prost hetics, or pedorthics revoked, suspended, or otherw se
acted against, including the denial of licensure in another
jurisdiction.

(c) Being convicted or found guilty of or pleading
nol o contendere to, regardl ess of adjudication, in any
jurisdiction, a crinme that directly relates to the practice of
orthotics, prosthetics, or pedorthics, including violations of
federal laws or regul ations regarding orthotics, prosthetics,
or pedorthi cs.

(d) Filing a report or record that the |icensee knows
is false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing, or inducing another
person to i npede or obstruct such filing. Such reports or
records include only reports or records that are signed in a
person's capacity as a |licensee under this act.

(e) Advertising goods or services in a fraudul ent,
fal se, deceptive, or msleadi ng manner

¢ obat N I ’ I
adoptet—thereunder—

(f)fg)y Violation of an order of the board, agency, or
119
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departnment previously entered in a disciplinary hearing or
failure to conply with a subpoena issued by the board, agency,
or departnent.

(g)th)y Practicing with a revoked, suspended, or
i nactive |icense

(h)tH+) G oss or repeated mal practice or the failure to
deliver orthotic, prosthetic, or pedorthic services with that
| evel of care and skill which is recognized by a reasonably
prudent |icensed practitioner with sinilar professiona
training as being acceptabl e under similar conditions and
ci rcunst ances.

(i)ty)» Failing to provide witten notice of any
applicable warranty for an orthosis, prosthesis, or pedorthic
device that is provided to a patient.

(j) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . The—board—rmay—enter—an—order—nposing—ohe—or—hore
ey e . . . 2 . I
ol - : I . 4y
Section 43. Subsections (1) and (2) of section 478.52,

Fl ori da Statutes, are anended to read

478.52 Disciplinary proceedings.--
(1) The followi ng acts constitute are grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) which—the—diseiptnaryactions—+n—subsectien—{2)
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(a) OCbtaining or attenpting to obtain a license by
bribery, fraud, or know ng nisrepresentation

(b) Having a license or other authority to deliver
el ectrol ysis services revoked, suspended, or otherw se acted
agai nst, including denial of licensure, in another
jurisdiction.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime, in any jurisdiction, which directly relates to the
practice of electrol ogy.

(d) WIIlfully making or filing a false report or
record, willfully failing to file a report or record required
for electrologists, or willfully inpeding or obstructing the
filing of a report or record required by this act or inducing
anot her person to do so.

(e) CGirculating fal se, msleading, or deceptive
adverti si ng.

(f) Unprofessional conduct, including any departure
from or failure to conformto, acceptable standards rel ated
to the delivery of electrolysis services.

(g) Engaging or attenpting to engage in the illega
possession, sale, or distribution of any illegal or controlled
subst ance.

(h) WIllfully failing to report any known viol ati on of
this chapter.

(i) WIIfully or repeatedly violating a rule adopted
under this chapter, or an order of the board or departnent
previously entered in a disciplinary hearing.

(j) Engaging in the delivery of electrolysis services
wi t hout an active |icense.

(k) Enploying an unlicensed person to practice
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el ectrol ogy.

(I) Failing to performany statutory or |ega
obligation placed upon an el ectrol ogi st.

(m Accepting and performn ng professiona
responsibilities which the |icensee knows, or has reason to
know, she or he is not conpetent to perform

(n) Delegating professional responsibilities to a
person the |licensee knows, or has reason to know, is
unqual i fied by training, experience, or licensure to perform

(0) Goss or repeated nmal practice or the inability to
practice electrology with reasonable skill and safety.

(p) Judicially determined nental inconpetency.

(gq) Practicing or attenpting to practice el ectrol ogy
under a nanme ot her than her or his own.

(r) Being unable to practice electrology with
reasonabl e skill and safety because of a nental or physica
condition or illness, or the use of alcohol, controlled
substances, or any ot her substance which inpairs one's ability
to practice.

1. The departnent nmay, upon probabl e cause, conpel a
licensee to subnit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. The cost of an
exam nation shall be borne by the licensee, and her or his
failure to subnit to such an exam nation constitutes an
admi ssion of the allegations against her or him consequent
upon which a default and a final order nay be entered w thout
the taking of testinobny or presentation of evidence, unless
the failure was due to circunstances beyond her or his

control.

2. Alicensee who is disciplined under this paragraph
shal |, at reasonable intervals, be afforded an opportunity to
122
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denonstrate that she or he can resune the practice of
el ectrology with reasonable skill and safety.

3. In any proceedi ng under this paragraph, the record
of proceedings or the orders entered by the board may not be
used against a licensee in any other proceeding.

(s) Disclosing the identity of or information about a
patient without witten perm ssion, except for information
whi ch does not identify a patient and which is used for
training purposes in an approved el ectrolysis training
program

(t) Practicing or attenpting to practice any permanent
hair renoval except as described in s. 478.42(5).

(u) Operating any electrolysis facility unless it has
been duly licensed as provided in this chapter

(v) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—board-—finds—anyperson—guitty—of—any—of
I I : i I . 9 netudi I
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Section 44. Subsections (1) and (2) of section
480. 046, Florida Statutes, are anended to read:

480.046 G ounds for disciplinary action by the
board. - -

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-eh—di-seipH . e ed I .
= I I . I .
N . I I o :
(a) Attenpting to procure a license to practice

nmassage by bribery or fraudul ent nisrepresentation

(b) Having a license to practice nmassage revoked,
suspended, or otherw se acted agai nst, including the denial of
licensure, by the licensing authority of another state,
territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of nassage or to the ability to
practice massage. Any plea of nolo contendere shall be
consi dered a conviction for purposes of this chapter

(d) False, deceptive, or msleading adverti sing.

(e) Aiding, assisting, procuring, or advising any
unlicensed person to practice massage contrary to the
provisions of this chapter or to a rule of the departnent or

t he board.
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(f) Making deceptive, untrue, or fraudul ent
representations in the practice of nassage.

(g) Being unable to practice massage with reasonabl e
skill and safety by reason of illness or use of al cohol
drugs, narcotics, chemicals, or any other type of material or
as a result of any nental or physical condition. |In enforcing
this paragraph, the departnent shall have, upon probable
cause, authority to conpel a nassage therapist to subnit to a
nmental or physical exam nation by physicians designated by the
departnment. Failure of a nassage therapist to submit to such
exam nati on when so directed, unless the failure was due to
ci rcunst ances beyond her or his control, shall constitute an
admi ssion of the allegations against her or him consequent
upon which a default and final order nay be entered wi thout
the taking of testinobny or presentation of evidence. A
massage t herapi st affected under this paragraph shall at
reasonabl e intervals be afforded an opportunity to denonstrate
that she or he can resune the conpetent practice of massage
with reasonable skill and safety to clients.

(h) Goss or repeated mal practice or the failure to
practice massage with that |evel of care, skill, and treatnent
which is recognized by a reasonably prudent nassage therapi st
as being acceptable under simlar conditions and
ci rcunst ances.

(i) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform

(j) Delegating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows or has reason to know that such person is not qualified
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by training, experience, or licensure to perform

(k) Viol ating any—proevistonof—thirs—chapter—arute—of
the—board—or—departrent—or a | awful order of the board or

departnent previously entered in a disciplinary hearing, or
failing to conply with a lawfully issued subpoena of the
depart nent.

(1) Refusing to permt the departnent to inspect the
busi ness prenmises of the |licensee during regul ar business
hours.

(m Failing to keep the equi pnent and premni ses of the
massage establishnment in a clean and sanitary condition

(n) Practicing nassage at a site, location, or place
which is not duly licensed as a nassage establishnment, except
that a nassage therapist, as provided by rul es adopted by the
board, may provi de massage services, excluding colonic
irrigation, at the residence of a client, at the office of the
client, at a sports event, at a convention, or at a trade
show.

(o) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I F i I . PR I
. . f the foltow Lt e
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I L i : : I

$1-060+tor—each—ecount—or——separate—offense—

Section 45. Section 483.825, Florida Statutes, is
amended to read:

483.825 Gounds for disciplinary action.--

(1) The follow ng acts constitute grounds for denial
of alicense or disciplinary action, as specified in s.
456. 072( 2) whi-ch—di-sciptnary—actioens—specit-Hed—+n—-s—483-827
I I . . ’ . ’ L

uhder—thi-s—part:

a) {1y Attenpting to obtain, obtaining, or renewing a

license or registration under this part by bribery, by

fraudul ent misrepresentation, or through an error of the
departnent or the board.

(b) 2y Engaging in or attenpting to engage in, or
representing herself or hinmself as entitled to perform any
clinical |laboratory procedure or category of procedures not
aut hori zed pursuant to her or his license.

(c) 3) Denonstrating inconpetence or naking consi stent
errors in the perfornmance of clinical |aboratory exan nations
or procedures or erroneous reporting.

(d)t4)y Performing a test and rendering a report
thereon to a person not authorized by |law to receive such
servi ces.

(e) 5y Has been convicted or found guilty of, or
entered a plea of nolo contendere to, regardl ess of
adjudication, a crine in any jurisdiction which directly
relates to the activities of clinical |aboratory personnel or
i nvol ves noral turpitude or fraudul ent or dishonest dealing.
The record of a conviction certified or authenticated in such
formas to be admi ssible in evidence under the | aws of the
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state shall be admissible as prima facie evidence of such
guilt.

(f) 6y Having been adjudged nentally or physically
i nconpet ent .

(9) £/ Viotating—or Aiding and abetting in the
violation of any provision of this part or the rul es adopted
her eunder .

(h) {8) Reporting a test result when no | aboratory test
was performed on a clinical specinen.

(i) €9y Knowi ngly advertising fal se services or
credenti al s.

(j) €38y Having a license revoked, suspended, or
ot herwi se acted against, including the denial of |icensure, by
the licensing authority of another jurisdiction. The |icensing
authority's acceptance of a relinquishrment of a license,
stipul ation, consent order, or other settlenent, offered in
response to or in anticipation of the filing of adm nistrative
charges against the |icensee, shall be construed as action
agai nst the |licensee.

(k) Failing to report to the board, in witing,
within 30 days that an action under subsection (5), subsection
(6), or subsection (10) has been taken against the |licensee or
one's license to practice as clinical |aboratory personnel in
anot her state, territory, country, or other jurisdiction

(1) 2y Being unable to performor report clinica
| aboratory exami nations with reasonable skill and safety to
patients by reason of illness or use of alcohol, drugs,
narcotics, chemcals, or any other type of material or as a
result of any nental or physical condition. |In enforcing this
subsection, the departnent shall have, upon a finding of the
secretary or his or her designee that probable cause exists to
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believe that the licensee is unable to practice because of the
reasons stated in this subsection, the authority to issue an
order to conpel a licensee to subnit to a nmental or physica
exam nati on by physicians designated by the departnent. |If
the licensee refuses to conply with such order, the
departnent's order directing such exam nation may be enforced
by filing a petition for enforcenent in the circuit court
where the licensee resides or does business. The departnent
shall be entitled to the summary procedure provided in s.
51.011. A licensee affected under this subsection shall at
reasonabl e intervals be afforded an opportunity to denonstrate
that he or she can resune conpetent practice with reasonable
skill and safety to patients.

(m (+3) Del egating professional responsibilities to a
person when the |icensee del egating such responsibilities
knows, or has reason to know, that such person is not
qgualified by training, experience, or licensure to perform
t hem

(n) 4y Violating a previous order of the board
entered in a disciplinary proceedi ng.

(0)tE5) Failing to report to the departnent a person
or other licensee who the licensee knows is in violation of
this chapter or the rules of the departnent or board adopted
her eunder .

(p) €6 Making or filing a report which the |icensee
knows to be false, intentionally or negligently failing to
file a report or record required by state or federal |aw,
willfully inpeding or obstructing such filing or inducing
anot her person to do so, including, but not limted to,

i npedi ng an agent of the state fromobtaining a report or
record for investigative purposes. Such reports or records
129
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shall include only those generated in the capacity as a
licensed clinical |aboratory personnel

(q) 7 Paying or receiving any conm ssion, bonus,
ki ckback, or rebate, or engaging in any split-fee arrangenent
in any form whatsoever with a physician, organization, agency,
or person, either directly or indirectly for patients referred
to providers of health care goods and services including, but
not linmted to, hospitals, nursing hones, clinica
| aboratories, anbul atory surgical centers, or pharmaci es. The
provi sions of this subsection shall not be construed to
prevent a clinical |aboratory professional fromreceiving a
fee for professional consultation services.

(r) 38y Exercising influence on a patient or client in
such a manner as to exploit the patient or client for the
financial gain of the licensee or other third party, which
shal |l include, but not be limted to, the pronoting, selling,
or withhol ding of services, goods, appliances, referrals, or
dr ugs.

(s) 29y Practicing or offering to practice beyond the
scope permitted by law or rule, or accepting or performnng
prof essi onal services or responsibilities which the |icensee
knows or has reason to know that he or she is not conpetent to
perform

(t) 26 M srepresenting or concealing a material fact
at any tinme during any phase of the licensing, investigative,
or disciplinary process, procedure, or proceedi ng.

(u) 2%y Inproperly interfering with an investigation
or any disciplinary proceedi ng.

(v) 22y Engaging in or attenpting to engage in sexua
m sconduct, causi ng undue enbarrassnent or using disparaging
| anguage or | anguage of a sexual nature towards a patient,
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expl oi ti ng superior/subordi nate, professional/patient,
i nstructor/student relationships for personal gain, sexua
gratification, or advantage.

(w) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456.072(1).
(3) In deternining the anobunt of the fine to be |evied

for a violation, as provided in subsection (1), the foll ow ng

factors shall be consi dered:

(a) The severity of the violation, including the

probability that death or serious harmto the health or safety

of any person will result or has resulted, the severity of the

actual or potential harm and the extent to which the

provisions of this part were violated.

(b) Actions taken by the licensee to correct the

violation or to renedy conpl ai nts.

(c) Any previous violation by the |icensee.

(d) The financial benefit to the licensee of

committing or continuing the violation

Section 46. Section 483.827, Florida Statutes, is
r epeal ed

Section 47. Subsection (6) of section 483.901, Florida
Statutes, is anended to read:

483.901 Medical physicists; definitions; |icensure.--
(6) LICENSE REQUI RED. - - An individual nmay not engage in
the practice of nedical physics, including the specialties of
131
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di agnosti c radi ol ogi cal physics, therapeutic radi ol ogica

physi cs, nedi cal nucl ear radiol ogical physics, or nedica

heal th physics, without a license issued by the departnent for
t he appropriate specialty.

(a) The departnent shall adopt rules to adm nister
this section which specify license application and renewal
fees, continuing education requirenents, and standards for
practicing nedical physics. The council shall recomend to
t he departnent continuing education requirenents that shall be
a condition of license renewal. The departnent shall require
a mni mum of 24 hours per biennium of continuing education
of fered by an organi zati on recommended by the council and
approved by the departnent. The departnent, upon
reconmendation of the council, nay adopt rules to specify
conti nuing education requirenents for persons who hold a
license in nore than one specialty.

(b) In order to apply for a nedical physicist |icense
in one or nore specialties, a person nust file an individua
application for each specialty with the departnent. The
application nmust be on a formprescribed by the departnent and
nmust be acconpani ed by a nonrefundabl e application fee for
each specialty.

(c) The departnent may issue a license to an eligible
applicant if the applicant neets all license requirenents. At
any tinme before the departnent issues a license, the applicant
may request in witing that the application be withdrawmn. To
reapply, the applicant nust subnit a new application and an
addi ti onal nonrefundabl e application fee and nust neet al
current licensure requirenents.

(d) The departnent shall review each conpleted
application for a |icense which the departnent receives.
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(e) On receipt of an application and fee as specified
in this section, the departnent nmay issue a license to
practice nedical physics in this state on or after Cctober 1,
1997, to a person who is board certified in the nedica
physics specialty in which the applicant applies to practice
by the Anerican Board of Radi ol ogy for diagnostic radiol ogica
physi cs, therapeutic radiol ogical physics, or nedical nuclear
radi ol ogi cal physics; by the American Board of Medical Physics
for diagnostic radiol ogical physics, therapeutic radiol ogica
physics, or nedical nuclear radiol ogical physics; or by the
Anerican Board of Health Physics or an equival ent certifying
body approved by the departnent.

(f) A licensee shall:

1. Display the license in a place accessible to the
public; and

2. Report inmrediately any change in the |icensee's
address or nane to the departnent.

(g) The followi ng acts constitute are grounds for
denial of a license or disciplinary action, as specified in s.
456. 072( 2) whi-eh—the—di-sciptHhary—acttoens—i+n—paragraph—(h)—ray
be—taken:

1. Obtaining or attenpting to obtain a |license by

bribery, fraud, know ng m srepresentation, or conceal ment of
mat erial fact or through an error of the departnent.

2. Having a license denied, revoked, suspended, or
ot herwi se acted against in another jurisdiction

3. Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which relates to the practice of, or
the ability to practice, the profession of nedical physics.

4, Wllfully failing to file a report or record
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required for nedical physics or willfully inpeding or
obstructing the filing of a report or record required by this
section or inducing another person to do so.

5. Making m sl eadi ng, deceptive, or fraudul ent
representations in or related to the practice of nedica
physi cs.

6. WIIlfully failing to report any known viol ation of
this section or any rul e adopted thereunder

+—WH-FuHy—or—repeatedty—viotating—arute—adopted
wrder—thi-s—section—or—an—order—of—the—departwent—

7.8~ Failing to performany statutory or |ega
obligation placed upon a licensee.

8.9~ Aiding, assisting, procuring, enploying, or
advi sing any unlicensed person to practice nedical physics
contrary to this section or any rul e adopted thereunder

9. 36— Del egating or contracting for the performance of
prof essional responsibilities by a person when the |icensee
del egating or contracting such responsibilities knows, or has
reason to know, such person is not qualified by training,
experience, and authorization to performthem

10. #+— Practicing or offering to practice beyond the
scope pernmitted by law or accepting and perform ng
prof essional responsibilities the |licensee knows, or has
reason to know, the licensee is not conpetent to perform

11. 2+~ G oss or repeated mal practice or the inability
to practice nedical physics with reasonable skill and safety.

12. 33— Judicial ly determ ned nental inconpetency.

13. 4 Being unable to practice medical physics with
reasonabl e skill and safety because of a nental or physica
condition or illness or the use of al cohol, controlled
substances, or any ot her substance which inpairs one's ability
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to practice.

a. The departnent may, upon probabl e cause, conpel a
licensee to subnit to a nental or physical exam nation by
physi ci ans desi gnated by the departnent. The cost of an
exam nation shall be borne by the licensee, and the |icensee's
failure to subnit to such an exam nation constitutes an
admi ssion of the allegations against the |icensee, consequent
upon which a default and a final order nay be entered w thout
the taking of testinobny or presentation of evidence, unless
the failure was due to circunstances beyond the licensee's
control.

b. A licensee who is disciplined under this
subpar agraph shall, at reasonable intervals, be afforded an
opportunity to denonstrate that the |licensee can resune the
practice of nedical physics with reasonable skill and safety.

c. Wth respect to any proceedi ng under this
subpar agraph, the record of proceedings or the orders entered
by the departnent may not be used against a |licensee in any
ot her proceedi ng.

14. Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(h) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—departrent—inds—any—person—gutty—of—any
ey I F i e —i-neudi I
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6—tsstue—a+eprirand—to—the—t+Hcensee—

(i The departnment may not issue or reinstate a
license to a person it has deened unqualified until it is
satisfied that such person has conplied with the terns and
conditions of the final order and that the |icensee can safely
practice nedi cal physics.

(j) Upon receipt of a conplete application and the fee
set forth by rule, the departnent nmay issue a
physicist-in-training certificate to a person qualified to
practice nedi cal physics under direct supervision. The
departnment may establish by rule requirements for initial
certification and renewal of a physicist-in-training
certificate.

Section 48. Subsections (1) and (2) of section
484. 014, Florida Statutes, are anended to read:

484.014 Disciplinary actions.--

(1) The followi ng acts constitute retating—to—the
practi-ce—of—optiecianty—shatH—be grounds for denial of a

license or disciplinary action, as specified in s. 456.072(2)

both_diseiot : : - :

iginal & 9 copies 05/ 02/ 01
11: 02 am 00782- 0052- 414143




© 00 N o O WDN P

W W NNNNMNNNMNNNNNRRRRRRR PR B R
P O © 0 ~N O UO0BM WNIERERPRO O ®O®NOOO M WN R O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

. eal T I e ai-ds
abets—any—stuch—viotation:

(a) Procuring or attenpting to procure a |license by
m srepresentation, bribery, or fraud or through an error of
t he departnment or the board.

(b) Procuring or attenpting to procure a license for
any ot her person by naking or causing to be made any fal se
representation.

(c) Making or filing a report or record which the
|icensee knows to be false, intentionally or negligently
failing to file a report or record required by federal or
state law, willfully inpeding or obstructing such filing, or
i nduci ng anot her person to do so. Such reports or records
shal |l include only those which the person is required to make
or file as an optician.

(d) Failing to nake fee or price information readily
avail abl e by providing such informati on upon request or upon
the presentation of a prescription

(e) Advertising goods or services in a manner which is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(f) Fraud or deceit, or negligence, inconpetency, or
m sconduct, in the authorized practice of opticianry.

= obat iobat TN F
chapter—456—or—any+ut-es—promigatedpursuant—thereto—

(g)th)y Practicing with a revoked, suspended, inactive,
or delinquent |icense.

(h)t+) Violation of a |awful order of the board or
departnment previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
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depart nent.

(i)t Violation of any provision of s. 484.012.

(j) k) Conspiring with another |icensee or with any
person to conmit an act, or comritting an act, which would
coerce, intimdate, or preclude another licensee fromlawfully
advertising her or his services.

(K)tH) WIlfully submitting to any third-party payor a
claimfor services which were not provided to a patient.

(1)tM Failing to keep witten prescription files.

(mMtay WIilfully failing to report any person who the
licensee knows is in violation of this part or of rules of the
departnent or the board.

(n) te) Exercising influence on a client in such a
manner as to exploit the client for financial gain of the
licensee or of a third party.

(0)fp)y Goss or repeated mal practi ce.

(p)ta)y Permitting any person not |icensed as an
optician in this state to fit or dispense any |enses,
spect acl es, eyegl asses, or other optical devices which are
part of the practice of opticianry.

(q) tr)» Being convicted or found guilty of, or entering
a plea of nolo contendere to, regardl ess of adjudication, in a
court of this state or other jurisdiction, a crine which
relates to the ability to practice opticianry or to the
practice of opticianry.

(r) £s)y Having been disciplined by a regul atory agency
in another state for any offense that would constitute a
violation of Florida |aw or rules regulating opticianry.

(s) )y Being unable to practice opticianry with
reasonabl e skill and safety by reason of illness or use of
drugs, narcotics, chemicals, or any other type of material or
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as a result of any nental or physical condition. An optician
af fected under this paragraph shall at reasonable intervals be
af forded an opportunity to denonstrate that she or he can
resune the conpetent practice of opticianry with reasonabl e
skill and safety to her or his custoners.

(t) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.

456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I : i I . PR I

Section 49. Subsections (1) and (2) of section
484. 056, Florida Statutes, are anended to read:
484.056 Disciplinary proceedings. --

(1) The followi ng acts constitute retating—to—the
practice—of—dispensing—hearing—ai-ds—shat-t—be grounds for
139
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denial of a license or disciplinary action, as specified in s.

456. 072( 2) both—di-seipHnary—action—agatnst—ahearing—aid
o : i b . I  des

vi-otatton:

(a) Violation of any provision of s. 456.072(1), s.
484.0512, or s. 484.053.

(b) Attenpting to procure a license to dispense
hearing aids by bribery, by fraudulent m srepresentations, or
t hrough an error of the departnent or the board.

(c) Having a license to dispense hearing aids revoked,
suspended, or otherw se acted agai nst, including the denial of
licensure, by the licensing authority of another state,
territory, or country.

(d) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to the
practice of dispensing hearing aids or the ability to practice
di spensing hearing aids, including violations of any federa
| aws or regul ations regardi ng hearing aids.

(e) Making or filing a report or record which the
| icensee knows to be false, intentionally or negligently
failing to file a report or record required by state or
federal law, willfully inpeding or obstructing such filing, or
i nduci ng anot her person to inpede or obstruct such filing.
Such reports or records shall include only those reports or
records which are signed in one's capacity as a |licensed
hearing aid specialist.

(f) Advertising goods or services in a manner which is
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fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(g) Proof that the licensee is guilty of fraud or
deceit or of negligence, inconpetency, or msconduct in the
practice of dispensing hearing aids.

th—Vretation—or—repeated—violation—of—this—part—or—of
ehapter—456.—or—any futes—promulgated pursuant—thereto—

(h)t+) Violation of a |awmful order of the board or
departnment previously entered in a disciplinary hearing or
failure to conply with a lawfully issued subpoena of the board
or departnent.

(i)t Practicing with a revoked, suspended, inactive,
or delinquent |icense.

(j) &) Using, or causing or pronoting the use of, any
advertising matter, pronotional literature, testinonial
guarantee, warranty, label, brand, insignia, or other
representation, however disseninated or published, which is
m sl eadi ng, deceiving, or untruthful

(k) ) Showi ng or denonstrating, or, in the event of
sal e, delivery of, a product unusable or inpractical for the
pur pose represented or inplied by such action

(1) tmM Msrepresentation of professional services
available in the fitting, sale, adjustnment, service, or repair

of a hearing aid, or use of the terns "doctor," "clinic,"

"clinical," "nmedical audiologist," "clinical audiologist,"
"research audi ol ogist," or "audiologic" or any other term or
title which might connote the availability of professiona
servi ces when such use is not accurate.

(m tn) Representation, advertisenment, or inplication
that a hearing aid or its repair is guaranteed w thout
providing full disclosure of the identity of the guarantor
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the nature, extent, and duration of the guarantee; and the
exi stence of conditions or linmtations inposed upon the
guar ant ee.

(n) te) Representing, directly or by inplication, that
a hearing aid utilizing bone conduction has certain specified
features, such as the absence of anything in the ear or
| eading to the ear, or the like, without disclosing clearly
and conspi cuously that the instrunent operates on the bone
conduction principle and that in many cases of hearing | oss
this type of instrunent nmay not be suitable.

(0) tpy Making any predictions or prognostications as
to the future course of a hearing inpairnent, either in
general terns or with reference to an individual person

(p)ta)y Stating or inplying that the use of any hearing
aid will inprove or preserve hearing or prevent or retard the
progression of a hearing inpairnent or that it will have any
simlar or opposite effect.

(q) £ Making any statement regarding the cure of the
cause of a hearing inpairnent by the use of a hearing aid.

(r){s)y Representing or inplying that a hearing aid is

or will be "custommade," "nade to order," or
"prescription-nmade" or in any other sense specially fabricated
for an individual person when such is not the case.

(s) t+) Canvassing from house to house or by tel ephone
either in person or by an agent for the purpose of selling a
hearing aid, except that contacting persons who have evi denced
an interest in hearing aids, or have been referred as in need
of hearing aids, shall not be considered canvassing.

(t)fu)y Failure to submit to the board on an annua
basis, or such other basis as may be provided by rule,
certification of testing and calibration of audionetric
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testing equi pnment on the form approved by the board.

(u)fv)y Failing to provide all information as descri bed
ins. 484.051(1).

(v) tw)» Exercising influence on a client in such a
manner as to exploit the client for financial gain of the
licensee or of a third party.

(w) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2)(a) The board may enter an order denying licensure

or inposing any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456.072(1). Except as provided in paragraph (b), when the
I £ I . o ol I L F F

. o I o I F e
(b The board shall revoke the license of any hearing
aid specialist found guilty of canvassing as described in this

secti on.
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Section 50. Subsections (1) and (2) of section
486. 125, Florida Statutes, are anended to read:

486. 125 Refusal, revocation, or suspension of |icense;
adm nistrative fines and other disciplinary neasures. --

(1) The followi ng acts shatH constitute grounds for
denial of a license or disciplinary action, as specified in s.

456. 072( 2) whi-eh—the—di-seci-pHnary—actions—specifed—in
stbseeti-on—{(2)—ray—be—taken:

(a) Being unable to practice physical therapy with

reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condi ti on.

1. In enforcing this paragraph, upon a finding of the
secretary or the secretary's designee that probable cause
exists to believe that the licensee is unable to practice
physical therapy due to the reasons stated in this paragraph
t he departnent shall have the authority to conpel a physica
t herapi st or physical therapist assistant to submit to a
nment al or physical exam nation by a physician designated by
the departnent. |If the licensee refuses to conply with such
order, the departnent's order directing such examni nation may
be enforced by filing a petition for enforcenent in the
circuit court where the licensee resides or serves as a
physi cal therapy practitioner. The licensee agai nst whomthe
petition is filed shall not be naned or identified by initials
in any public court records or docunents, and the proceedi ngs
shall be closed to the public. The departnent shall be
entitled to the summary procedure provided in s. 51.011

2. A physical therapist or physical therapi st
assi stant whose |license is suspended or revoked pursuant to
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this subsection shall, at reasonable intervals, be given an
opportunity to denonstrate that she or he can resune the
conpetent practice of physical therapy with reasonabl e skil
and safety to patients.

3. Neither the record of proceeding nor the orders
entered by the board in any proceedi ng under this subsection
may be used agai nst a physical therapist or physical therapist
assistant in any other proceeding.

(b) Having conmitted fraud in the practice of physica
therapy or deceit in obtaining a license as a physica
t herapi st or as a physical therapist assistant.

(c) Being convicted or found guilty regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of physical therapy or to the ability
to practice physical therapy. The entry of any plea of nolo
contendere shall be considered a conviction for purpose of
this chapter.

(d) Having treated or undertaken to treat human
ai |l ments by neans other than by physical therapy, as defined
in this chapter.

(e) Failing to maintain acceptabl e standards of
physi cal therapy practice as set forth by the board in rules
adopt ed pursuant to this chapter

(f) Engaging directly or indirectly in the dividing,
transferring, assigning, rebating, or refunding of fees
received for professional services, or having been found to
profit by neans of a credit or other val uabl e consi deration
such as an unearned conmi ssion, discount, or gratuity, with
any person referring a patient or with any relative or
busi ness associate of the referring person. Nothing in this
chapter shall be construed to prohibit the nenbers of any
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regularly and properly organi zed business entity which is
conpri sed of physical therapists and which is recogni zed under
the laws of this state from naking any division of their total
fees anong thensel ves as they determn ne necessary.

(g) Having a license revoked or suspended; having had
ot her disciplinary action taken agai nst her or him or having
had her or his application for a |icense refused, revoked, or
suspended by the licensing authority of another state,
territory, or country.

(h) Viol ating any—proevisionof—thirs—chapter—arute—of
the—board—or—departrent—or a | awmful order of the board or

departnent previously entered in a disciplinary hearing.
(i) Making or filing a report or record which the
|icensee knows to be false. Such reports or records shal
i nclude only those which are signed in the capacity of a
physi cal therapist.
(j) Practicing or offering to practice beyond the
scope pernmitted by law or accepting and perform ng
prof essional responsibilities which the |icensee knows or has
reason to know that she or he is not conpetent to perform
including, but not limted to, specific spinal manipulation
(k) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The board nmay enter an order denying |licensure or

i nposi ng any of the penalties in s. 456.072(2) agai nst any

applicant for licensure or licensee who is found guilty of

violating any provision of subsection (1) of this section or

who is found guilty of violating any provision of s.
456. 072( 1) . When—the—boardftinds—anyperson—guitty—of—any—-of
I I : i I . PR I
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Section 51. Section 490.009, Florida Statutes, is
anended to read:
490.009 Discipline.--
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W

1) 2y The followi ng acts constitute ef—at+irecenseer-

provi-stonal—H—censee—or—appHeant—are grounds for denial of a

license or disciplinary action, as specified in s. 456.072(2)

bt ORI . ¥ L I . " I
taken

(a) Attenpting to obtain, obtaining, or renewing a
|icense under this chapter by bribery or fraudul ent
m srepresentation or through an error of the board or
depart nent.

(b) Having a license to practice a conparabl e
prof essi on revoked, suspended, or otherw se acted agai nst,
i ncluding the denial of certification or |icensure by another
state, territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of his or her profession or the

ability to practice his or her profession. A plea of nolo
148
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contendere creates a rebuttable presunption of guilt of the
underlying crimnal charges. However, the board shall allow
the person who is the subject of the disciplinary proceeding
to present any evidence relevant to the underlying charges and
ci rcunst ances surroundi ng the pl ea.

(d) Fal se, deceptive, or msleading advertising or
obtaining a fee or other thing of value on the representation
that beneficial results fromany treatnent will be guaranteed.

(e) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(f) Maintaining a professional association with any
person who the applicant or |icensee knows, or has reason to
believe, is in violation of this chapter or of a rule of the
departnment or, in the case of psychol ogists, of the departnent
or the board.

(g) Knowi ngly aiding, assisting, procuring, or
advi sing any nonlicensed person to hold hinmself or herself out
as |licensed under this chapter.

(h) Failing to performany statutory or |ega
obligation placed upon a person |icensed under this chapter

(i) WIIlfully making or filing a false report or
record; failing to file a report or record required by state
or federal law, willfully inpeding or obstructing the filing
of a report or record; or inducing another person to nake or
file a false report or record or to inpede or obstruct the
filing of a report or record. Such report or record includes
only a report or record which requires the signature of a
person licensed under this chapter

(j) Paying a kickback, rebate, bonus, or other
renmuneration for receiving a patient or client, or receiving a
ki ckback, rebate, bonus, or other renmuneration for referring a
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patient or client to another provider of nental health care
services or to a provider of health care services or goods;
referring a patient or client to oneself for services on a
fee-paid basis when those services are al ready being paid for
by sonme other public or private entity; or entering into a
reci procal referral agreenent.

(k) Committing any act upon a patient or client which
woul d constitute sexual battery or which would constitute
sexual m sconduct as defined in s. 490.0111

(1) Making nmisleading, deceptive, untrue, or
fraudul ent representations in the practice of any profession
| icensed under this chapter

(m Soliciting patients or clients personally, or
t hrough an agent, through the use of fraud, intimdation
undue influence, or a formof overreaching or vexatious
conduct .

(n) Failing to nake available to a patient or client,
upon witten request, copies of test results, reports, or
docunents in the possession or under the control of the
| i censee which have been prepared for and paid for by the
patient or client.

(o) Failing to respond within 30 days to a witten
communi cation fromthe departnent concerning any investigation
by the departnent or to make avail abl e any rel evant records
Wi th respect to any investigation about the |icensee's conduct
or backgr ound.

(p) Being unable to practice the profession for which
he or she is licensed under this chapter with reasonabl e skil
or conpetence as a result of any nental or physical condition

or by reason of illness; drunkenness; or excessive use of
drugs, narcotics, chemicals, or any other substance. In
150
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enforcing this paragraph, upon a finding by the secretary, the
secretary's designee, or the board that probable cause exists
to believe that the licensee is unable to practice the

prof essi on because of the reasons stated in this paragraph

t he departnent shall have the authority to conpel a licensee
to submit to a nental or physical examnination by psychol ogists
or physicians designated by the departnent or board. |If the
licensee refuses to conply with the departnent's order, the
departnment may file a petition for enforcenent in the circuit
court of the circuit in which the Iicensee resides or does
busi ness. The licensee shall not be naned or identified by
initials in the petition or in any other public court records
or docunents, and the enforcenent proceedings shall be closed
to the public. The departnent shall be entitled to the
summary procedure provided in s. 51.011. A licensee affected
under this paragraph shall be afforded an opportunity at
reasonabl e intervals to denonstrate that he or she can resune
the conpetent practice for which he or she is licensed with
reasonabl e skill and safety to patients.

= olat - SN I ’ :
chapter—456,—or—any—+utes—adopted—pursuant—thereto—

(q) )y Performng any treatment or prescribing any
t herapy which, by the prevailing standards of the nental
health professions in the comunity, would constitute
experinmentation on human subjects, without first obtaining
full, infornmed, and written consent.

(r)fs)y Failing to nmeet the m ni num standards of
performance i n professional activities when neasured agai nst
general ly prevailing peer performance, including the
undertaki ng of activities for which the licensee is not
qgualified by training or experience.

151

iginal & 9 copies 05/ 02/ 0
11: 02 a

=01

1
m 00782-0052-414143




© 00 N o O W DN P

W W NRNNNMNNNMNNNRRRRRRR PR P R
P O © 0 ~N O U0 BM WNIERERPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
Bill No. SB 782, 1st Eng.
Arendnment No. 33 (for drafter's use only)

(s) t+) Del egating professional responsibilities to a
person whomthe |icensee knows or has reason to know is not
qgqualified by training or experience to perform such
responsibilities.

(t)fu)y Violating a rule relating to the regul ation of
the profession or a | awful order of the departnment previously
entered in a disciplinary hearing.

(u)fwv)y Failing to maintain in confidence a
communi cati on nade by a patient or client in the context of
such services, except as provided in s. 490.0147.

(v) tw)»- Making public statenments which are derived from
test data, client contacts, or behavi oral research and whi ch
identify or damage research subjects or clients.

(w) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The departnent, or in the case of psychol ogists,

the board, may enter an order denying licensure or inmposing

any of the penalties in s. 456.072(2) agai nst any applicant

for licensure or licensee who is found guilty of violating any

provi sion of subsection (1) of this section or who is found

guilty of violating any provision of s. 456.072(1).
Section 52. Section 491.009, Florida Statutes, is
amended to read:
491.009 Discipline.--
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(1) 2 The followi ng acts constitute ef—at+ieensee,

apptHeant—are grounds for denial of a license or disciplinary
action, as specified in s. 456.072(2)whiech—the—diseiptinary
. ¥ L I . " I e

(a) Attenpting to obtain, obtaining, or renewing a

license, registration, or certificate under this chapter by
bri bery or fraudul ent m srepresentation or through an error of

the board or the departnent.
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(b) Having a license, registration, or certificate to
practice a conparabl e profession revoked, suspended, or
ot herwi se acted against, including the denial of certification
or licensure by another state, territory, or country.

(c) Being convicted or found guilty of, regardl ess of
adj udi cation, or having entered a plea of nolo contendere to,
acrine in any jurisdiction which directly relates to the
practice of his or her profession or the ability to practice
his or her profession. However, in the case of a plea of nolo
contendere, the board shall allow the person who is the
subj ect of the disciplinary proceeding to present evidence in
mtigation relevant to the underlying charges and
ci rcunst ances surroundi ng the pl ea.

(d) Fal se, deceptive, or msleading advertising or
obtaining a fee or other thing of value on the representation
that beneficial results fromany treatnent will be guaranteed.

(e) Advertising, practicing, or attenpting to practice
under a name ot her than one's own.

(f) Maintaining a professional association with any
person who the applicant, licensee, registered intern, or
certificatehol der knows, or has reason to believe, is in
violation of this chapter or of a rule of the departnent or
t he board.

(g) Knowi ngly aiding, assisting, procuring, or
advi sing any nonlicensed, nonregi stered, or noncertified
person to hold hinself or herself out as |licensed, registered,
or certified under this chapter

(h) Failing to performany statutory or |ega
obligation placed upon a person |icensed, registered, or
certified under this chapter

(i) WIIlfully making or filing a false report or
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record; failing to file a report or record required by state
or federal law, willfully inpeding or obstructing the filing
of a report or record; or inducing another person to nake or
file a false report or record or to inpede or obstruct the
filing of a report or record. Such report or record includes
only a report or record which requires the signature of a
person licensed, registered, or certified under this chapter

(j) Paying a kickback, rebate, bonus, or other
renmuneration for receiving a patient or client, or receiving a
ki ckback, rebate, bonus, or other renmuneration for referring a
patient or client to another provider of nental health care
services or to a provider of health care services or goods;
referring a patient or client to oneself for services on a
fee-paid basis when those services are al ready being paid for
by some other public or private entity; or entering into a
reci procal referral agreenent.

(k) Committing any act upon a patient or client which
woul d constitute sexual battery or which would constitute
sexual m sconduct as defined pursuant to s. 491.0111

(1) Making misleading, deceptive, untrue, or
fraudul ent representations in the practice of any profession
licensed, registered, or certified under this chapter

(m Soliciting patients or clients personally, or
t hrough an agent, through the use of fraud, intimdation
undue influence, or a formof overreaching or vexatious
conduct .

(n) Failing to nake available to a patient or client,
upon witten request, copies of tests, reports, or docunents
in the possession or under the control of the |licensee,
registered intern, or certificatehol der which have been
prepared for and paid for by the patient or client.
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(o) Failing to respond within 30 days to a witten
communi cation fromthe departnent or the board concerning any
i nvestigation by the departnent or the board, or failing to
nmake avail abl e any rel evant records with respect to any
i nvestigation about the licensee's, registered intern's, or
certificateholder's conduct or background.

(p) Being unable to practice the profession for which
he or she is licensed, registered, or certified under this
chapter with reasonable skill or conpetence as a result of any
nmental or physical condition or by reason of illness;
drunkenness; or excessive use of drugs, narcotics, chemcals,
or any other substance. In enforcing this paragraph, upon a
finding by the secretary, the secretary's designee, or the
board t hat probabl e cause exists to believe that the |icensee,
registered intern, or certificateholder is unable to practice
t he profession because of the reasons stated in this
par agraph, the departnent shall have the authority to conpel a
licensee, registered intern, or certificateholder to subnit to
a nental or physical exanination by psychol ogists, physicians,
or other licensees under this chapter, designated by the
departnment or board. |If the licensee, registered intern, or
certificateholder refuses to conmply with such order, the
departnment's order directing the exam nation nay be enforced
by filing a petition for enforcenent in the circuit court in
the circuit in which the licensee, registered intern, or
certificatehol der resides or does business. The |icensee,
registered intern, or certificatehol der agai nst whomthe
petition is filed shall not be naned or identified by initials
in any public court records or docunents, and the proceedi ngs
shall be closed to the public. The departnent shall be
entitled to the sunmary procedure provided in s. 51.011. A
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|icensee, registered intern, or certificatehol der affected
under this paragraph shall at reasonable intervals be afforded
an opportunity to denonstrate that he or she can resune the
conpetent practice for which he or she is licensed,

regi stered, or certified with reasonable skill and safety to
patients.

= olat - N I ’ :
chapter—456,—or—any—+ules—adopted—pursuant—thereto—

(q) )y Performng any treatment or prescribing any
t herapy which, by the prevailing standards of the nental
health professions in the comunity, would constitute
experinmentation on human subjects, without first obtaining
full, infornmed, and witten consent.

(r)fs)y Failing to nmeet the m ni num standards of
performance i n professional activities when neasured agai nst
general ly prevailing peer performance, including the
undertaki ng of activities for which the |icensee, registered
intern, or certificateholder is not qualified by training or
experi ence.

(s) t+) Del egating professional responsibilities to a
person whomthe |icensee, registered intern, or
certificatehol der knows or has reason to know is not qualified
by training or experience to performsuch responsibilities.

(t)fu)y Violating a rule relating to the regul ation of
the profession or a | awful order of the departnent or the
board previously entered in a disciplinary hearing.

(u)fv)y Failure of the licensee, registered intern, or
certificateholder to maintain in confidence a communication
made by a patient or client in the context of such services,
except as provided in s. 491.0147.

(v) tw)- Making public statenments which are derived from
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test data, client contacts, or behavi oral research and whi ch
identify or damage research subjects or clients.
(w) Violating any provision of this chapter or chapter

456, or any rul es adopted pursuant thereto.

(2) The departnent, or in the case of psychol ogists,

the board, may enter an order denying licensure or inposing

any of the penalties in s. 456.072(2) agai nst any applicant

for licensure or licensee who is found guilty of violating any

provi sion of subsection (1) of this section or who is found

guilty of violating any provision of s. 456.072(1).
Section 53. Subsection (3) of section 456.065, Florida
Statutes, is anended to read:

456. 065 Unlicensed practice of a health care
profession; intent; cease and desist notice; penalties;
enforcenent; citations; fees; allocation and disposition of
noneys col |l ected. --

(3) Because all enforcenment costs should be covered by
prof essi ons regul ated by the departnent, the departnent shal
i npose, upon initial licensure and each licensure renewal, a
special fee of $5 per licensee to fund efforts to conbat
unlicensed activity. Such fee shall be in addition to al
other fees collected fromeach |icensee. Fheboard—wth

batanece-The departnent shall nmake direct charges to the

Medi cal Quality Assurance Trust Fund by profession. The

departnment shall seek board advi ce regardi ng enforcenent

net hods and strategi es. The departnent shall directly credit

the Medical Quality Assurance Trust Fund, by profession, with
158
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the revenues received fromthe departnent's efforts to enforce
i censure provisions. The department shall include al

financial and statistical data resulting fromunlicensed
activity enforcenent as a separate category in the quarterly
managenent report provided for in s. 456.025. For an
unlicensed activity account, a balance which remains at the
end of a renewal cycle may, with concurrence of the applicable
board and the departnent, be transferred to the operating fund
account of that profession. The departnent shall al so use
these funds to i nformand educate consuners generally on the

i mportance of using licensed health care practitioners.

Section 54. Subsection (1) of section 456.074, Florida
Statutes, is anended to read:

456.074 Certain health care practitioners; inmediate
suspensi on of |icense. --

(1) The departnent shall issue an energency order
suspendi ng the license of any person |icensed under chapter
458, chapter 459, chapter 460, chapter 461, chapter 462,
chapter 463, chapter 464, chapter 465, chapter 466, or chapter
484 who pleads guilty to, is convicted or found guilty of, or
who enters a plea of nolo contendere to, regardl ess of
adj udi cation, a felony under chapter 409, chapter 817, or
chapter 893 or under 21 U S.C. ss. 801-970 or under 42 U. S.C
ss. 1395-1396.

Section 55. Effective July 1, 2003, section 464. 005,

Fl orida Statutes, is anended to read:

464. 005 Board headquarters.--The board shall maintain

its official headquarters in Tall ahassee the—tity—itn—whieh—+t
has—been—dom—cited—+for—thepast—5—years
Section 56. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2001.
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(Renunber subsequent secti ons)

=—=============== T | T L E AMENDMENT =========

And the title is anended as fol | ows:
On page 129, line 17, of the anendnent

i nsert:
providing legislative intent and findings with
respect to the Medical Quality Assurance Trust
Fund and function admi nistered by the
Departnent of Health; requiring the Auditor
Ceneral to do a followp Medical Quality
Assurance audit and issue a report to the

Legislature; requiring the Departnent of Health

to reinburse the Agency for Health Care

Adm nistration for certain costs; requiring the

O fice of Program Policy Analysis and
Governnment Accountability to study the
feasibility of maintaining the Medical Quality
Assurance function within a single departnent
and issue a report to the Legislature;
anending s. 456.004, F.S.; providing
requirenments for rules relating to biennial
renewal of licenses; requiring the departnent
to set an exanination fee and providing
requi rements therefor; anending s. 456. 025,
F.S.; revising requirenents relating to the
setting and use of fees for the regul ation of
health care professions and practitioners,
160
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i ncl udi ng continui ng education fees; providing
for an electronic continuing education tracking
system repealing s. 458.31151, F.S.; relating
to devel opnent of the exam nation for
foreign-trai ned physicians and the fees
therefor; anending s. 457.107, F.S.; for
clarification of acupuncture fees; anending s.
483.807, F.S.; relating to clinical |aboratory
personnel fees; anending s. 456.011, F. S
requiring board neetings to be conducted
t hrough tel econferencing or other technol ogica
nmeans except under certain circunstances;
anending s. 456.013, F.S.; requiring the
departnment to charge initial |icense fees;
anending s. 456.017, F.S.; providing for
adnmi ni stration of national exam nations and
termnation of state-admnistered witten
exam nations; providing for adm nistration of
state-adm ni stered practical or clinica
exam nations if paid for in advance by the
exam nati on candi dates; providing |legislative
intent with respect to the use of nationa
exam nations and the renoval of
st at e-adni ni stered exani nations as a barrier to
licensure; providing for electronic access to
and posting of exanination scores under certain
conditions; providing for the sharing of
exam nations or exanination item banks with
certain entities; clarifying circunmstances
under which candi dates may bring a chall enge;
providing for electronic adm nistration of
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certain laws and rul es exaninations; anendi ng
s. 456.035, F.S.; providing for electronic
notification of a licensee's current mailing
address and place of practice; anending s.
456.073, F. S.; authorizing a letter of guidance
inlieu of a finding of probable cause under
certain conditions; anending s. 456.081, F.S.
providing for the posting of newsletters on the
departnment's website; anmending s. 456.072,
F.S.; revising and providing grounds for
di sci pline of licensees; revising and providing
di sciplinary actions; anending s. 456. 079,
F.S.; requiring mtigating or aggravating
circunstances to be in the final order to be
considered in the inposition of penalties;
amendi ng ss. 457.109, 458.320, 458.331
458. 345, 458. 347, 459.0085, 459.015, 459.022,
460. 413, 461.013, 462.14, 463.016, 464.018,
465. 008, 465.016, 466.028, 466.037, 467. 203,
468. 1295, 468. 1755, 468.217, 468.365, 468.518,
468. 719, 468.811, 478.52, 480.046, 483.825,
483.901, 484.014, 484.056, 486.125, 490. 009,
and 491.009, F.S.; revising and conform ng
provisions relating to disciplinary grounds and
penalties; repealing s. 483.827, F.S.; relating
to penalties for clinical |aboratory personnel
anending s. 456.065, F.S.; requiring the
unlicensed activity fee to be in addition to
all other fees collected fromeach |icensee;
anending s. 456.074, F.S.; providing for
i medi ate suspension of |icense for convictions
162
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relating to fraudul ent practices; anending s.
464. 005, F. S.; providing for future relocation
of the headquarters of the Board of Nursing;
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