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l. Summary:

Section 539.001(9), F.S., requires pawnbrokers to provide loca law enforcement with copies of
every required transaction form generated by a pawnbroker. These forms contain the name and
address of the pawnshop, a complete description of the pledged or purchased goods, the name,
address, home telephone number, place of employment, date of birth, physical description,
persond identification number and right thumbprint of the pledgor or sdller, the date and time of
the transaction, and the financia arrangements made between the pledgor or sdler and the
pawnbroker. Section 539.003, F.S., makes transaction forms exempt and available only for
officid law enforcement purposes. A law enforcement agency, however, may discloseto an
dleged owner of stolen, pawned property alimited amount of information. Specificaly, the
name and address of the pawnbroker, the name and address of the conveying customer, and a
description of the property may be disclosed.* The exemption will expire October 1, 2001, unless
the Legidature reviews and reenactsit.

This bill amends section 539.003, Florida Statutes.
Il. Present Situation:

Constitutional Accessto Public Recordsand Meetings -- Articlel, s. 24 of the State
Condtitution provides every person with the right to ingpect or copy any public record made or
received in connection with the officid business of any public body, officer, or employee of the
date, or persons acting on their behdf. The section specificaly includes the legidative, executive
and judicid branches and each agency or department created under them. It aso includes

1Ch.96-241, s 2, L.OFF.; s 539.003, F.S.
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counties, municipalities, and didtricts, as wel as condtitutiond officers, boards, and
commissioners or entities created pursuant to law or the State Congtitution.

The State Condtitution authorizes exemptions to open records and meetings requirements and
establishes the means by which these exemptions are to be established. Under Articlel, s. 24(c)
of the State Congtitution, the Legidature may provide by generd law for the exemption of
records provided that: (1) the law creating the exemption states with specificity the public
necessity judtifying the exemption; and (2) the exemption is no broader than necessary to
accomplish the stated purpose of the law. A law cregting an exemption is permitted to contain
only exemptions to public records or meetings requirements and must relate to one subject.

The Open Government Sunset Review Act of 1995 -- Section 119.15, F.S,, the Open
Government Sunset Review Act of 1995, establishes areview and repeal process for exemptions
to public records or meetings requirements. In the fifth year after enactment of anew exemption
or the substantiad amendment of an existing exemption, the exemption isrepeaed on

October 2nd of the 5th year, unless the L egidature acts to reenact the exemption.

Section 119.15(3)(a), F.S.,, requires alaw that enacts a new exemption or subgtantially amends a
new exemption to tate that the exemption is repeded at the end of 5 years and that the
exemption must be reviewed by the L egidature before the scheduled repedl date.

An exemptionis substantialy amended if the amendment “. . . expands the scope of the
exemption to include more records or information or to include meetings aswell asrecords. An
exemption is not substantially amended if the amendment narrows the scope of the exemption.”?

In the year before the repedl of an exemption, the Divison of Statutory Revison is required to
certify to the President of the Senate and the Speaker of the House of Representatives each
exemption scheduled for reped the following year which meets the criteria of an exemption as
defined in the section. Any exemption that is not identified and certified is not subject to
legidative review and repedal under s. 119.15, F.S. If the division fails to certify an exemption
that it subsequently determines should have been certified, it is required to include the exemption
in the following year’ s certification after that determination.

Section 119.15(2), F.S,, states that an exemption isto be maintained only if:
(a) The exempted record or meeting is of a sengitive, persond nature concerning individuas,

(b) The exemption is necessary for the effective and efficient adminidtration of a governmenta
program; or

(c) The exemption affects confidentid information concerning an entity.

Further, s. 119.15(4)(a), F.S., requires as part of the review process the consideration of the
following specific questions

(&) What specific records or meetings are affected by the exemption?

2Section 119.15(3)(b), F.S.
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(b) Whom does the exemption uniquely affect, as opposed to the generd public?
() What isthe identifiable public purpose or god of the exemption?

(d) Can theinformation contained in the records or discussed in the meeting be readily obtained
by dternative means? If so, how?

Additiondly, under s. 119.15(4)(b), F.S., an exemption may be created or maintained only if it
serves an identifiable public purpose and may be no broader than is necessary to mesting the
public purpose it serves. An identifiable public purpose is served if the exemption meets one of
the following purposes and the Legidature finds that the purpose is sufficiently compelling to
override the strong public policy of open government and cannot be accomplished without the
exemption:

(8) Doesthe exemption dlow the sate or its political subdivisonsto effectivdy and efficiently
adminigter agovernmental program, which administration would be significantly impaired
without the exemption?

(b) Does the exemption protect information of a sendtive persond nature concerning
individuas, the release of which information would be defamatory to such individuas or
cause unwarranted damage to the good name or reputation of such individuas or would
jeopardize the safety of such individuals? However, in exemptions under this paragraph,
only information that would identify the individuas may be exempted.

(c) Doesthe exemption protect information of a confidential nature concerning entities,
including, but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a business advantage over
those who do not know or use t, the disclosure of which information would injure the
affected entity in the marketplace?

Under s. 119.15(4)(e), F.S., notwithstanding s. 768.28, F.S., or any other law, neither the Sate or
its political subdivisons nor any other public body shal be made party to any suit in any court or
incur any liability for the reped or reviva and reenactment of an exemption under the section.
Thefalure of the Legidature to comply gtrictly with the section does not invdidate an otherwise
vaid reenactmen.

Exemption from Public Recordsfor Pawnbroker Transaction Information -- During the
1996 L egidlative Session, the Legislature enacted the Florida Pawnbroking Act.® The Act
authorized the Divison of Consumer Services of the Department of Agriculture and Consumer
Services to license and regulate pawnbrokers.

In part, the Act requires pawnbrokers to submit a pawnbroker transaction form to the appropriate
law enforcement officid for every pawn or purchase transaction. “ Appropriate law enforcement
officid” means the sheriff of the county in which a pawnshop islocated or, if the pawnshop is

3Ch. 96-242, L.OF.; ch. 539, F.S.
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located within amunicipdity, the police chief of that municipaity, unless the sheriff or chief has
designated another local law enforcement officer to receive the forms:*

The Divison of Consumer Services must approve the design and format of the pawnbroker
transaction form, and the form must contain the following information:

the name and address of the pawnshop;

complete description of the pledged or purchased goods including brand name; model
number; serid number; Size; color; precious meta type, weight and content; gemstone
description; firearm caliber or gauge, type of action, number of barrds and length, and finish;
and any other unique identifying marks, numbers, letters or names,

the name, address, home telephone number, place of employment, date of birth, physica
description, and right thumbprint of the pledgor or sdler;

date and time of the transaction;
type of identification accepted from the pledgor or sdler;

in the case of apawn, the amount of money advanced; maturity date of the pawn; default date
and amount due on that date; total pawn service charge; total of payments, annua percentage
rate; automatic forfeiture and conveyance information; a statement of pledgor obligations; a
statement regarding extension of the time period of the pawn agreement;

in the case of a purchase, the amount of money paid for the goods or monetary vaue
assigned to the goods; and

a statement that the pledgor or sdller represents and warrants that the item is not stolen, that it
has no liens or encumbrances againg it, and that the pledgor or sdler is the rightful owner
and has the right to enter into the transaction.®

During the same Legidative Sesson in which the Florida Pawnbroking Act was enacted, an
exemption from the public records law for records reating to pawnbroker transactions delivered
to appropriate law enforcement officials was created.® The statute requires that the records only
be used for officia law enforcement purposes. Although the statute was amended during the
1997 Legiddive Session to include a provision that alows law enforcement officials to disclose
the name and address of the pawnbroker, the name and address of the conveying customer, or a
description of the pawned property to the aleged owner of the property, the basic exemption
from the public records law remainsin effect.” This exemption stands repealed on

October 2, 2001, unless reviewed and saved from reped through reenactment.

Effect of Proposed Changes:

Thishill amends s. 539.003, F.S., by removing subsection (2) of the section, which provides for
an Open Government Sunset Review and repedl s the exemption on October 2, 2001. As aresullt,
the public records exemption in s. 539.003, F.S., which provides that records relating to

“Section 539.001(2)(b), F.S,, as amended; ch. 97-304, L.O.F.
°Section 539.001(8), F.S.

6Ch.96-241, L.OF.; s 539.003, F.S.

'Ch.97-304,s. 2, L.OF.
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pawnbroker transactions ddlivered to law enforcement officias pursuant to s. 539.001, F.S., are
confidential and exempt from s. 119.07(1), F.S,, and s. 24(a), Art. | of the State Congtitution, and
that those records may be used only for officid law enforcement purposes.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:

Asnoted above, s. 119.15(2), F.S., provides that an exemption isto be maintained only if:

(& Theexempted record or meeting is of a senstive, persona nature concerning
individuas,

(b) The exemption is necessary for the effective and efficient adminidration of a
governmenta program; or

(©) Theexemption affects confidentid information concerning an entity.

Usng thisandysis, the information contained in the pawnbroker transaction records meets
the criteriain paragraph (), as noted by the Legidature in 1996, as well as paragraph (b),
and arguably meetsthe criteriain paragraph (c) as well.

As previoudy noted, the information contained in the pawnbroker transaction form contains
the name, address, home tel ephone number, place of employment, date of birth, physica
description, driver’s license or other identification number, and right thumbprint of the
pledgor or sdler. Thisinformation is clearly “persond,” and meetsthe criteriaset forth in

S. 119.15(2)(a), F.S. The Legidature recognized that fact when the exemption was enacted
in 1996. Beyond the Srictly “persond” nature of the identifying information, however, isthe
potentidly embarrassing or defamatory information that the individud is conducting

financia business by pawning property. Although the pawnbroking industry has beenin
existence for many years and is alegitimate way to borrow money, the industry seemsto
recognize that publicity concerning an individud’ s pawn transactions could be
mischaracterized in such away asto injure the individud’ s name and reputation.

The information contained in the pawnbroker transaction formsis currently forwarded to
locd law enforcement by the pawnbroker. This dlows law enforcement open accessto a
vauable tool to investigate the misappropriation of property. For that reason, the
information contained in the form is certainly helpful to the effective and efficient
adminigration of law enforcement activities.

During the 2000 L egidative Session, the Legidature consdered a comprehensive hill that
would have dightly changed the regulation of the pawnbroker industry by creating certain
property crime victim assstance including the streamlining of the legd process for
reclaming stolen property from pawnbrokers and an informationa pamphlet explaining the
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victim'srights. Thishill (SB 1598), which died on the calendar, aso proposed the crestion
of a statewide database containing the information from dl the pawn transactions conducted
in the state, which would be administered by the Forida Department of Law Enforcement.
Although the subgstantive legidation did not pass during the 2000 Session, the Forida
Department of Law Enforcement received a $1,050,748 appropriation for the purpose of
creating and implementing the database.

The FHorida Department of Law Enforcement is gpproaching the creetion and
implementation of the database as a partnership between law enforcement and the
pawnbroker industry and believes the success of the project is dependent upon the industry’s
continued participation. To that end, the department is working with the pawnbroker

industry to develop the database, and will likely ask the Legidature to pass the previoudy
consdered subgtantive legidation which should set forth redtrictions on the use of the
database for legitimate law enforcement purposes. Because of the creation of the database, it
is believed by both law enforcement and the pawnbroker industry that the exemption
addressed in this report is necessary for the effective and efficient adminigration of a
government program, as required under s. 119.15(2)(b), F.S.

Arguably, the information contained in the pawnbroker transaction forms affects
confidentia information concerning an entity, as set forth in s. 119.15(2)(c), F.S., in that the
record congtitutes alist of pawnbroker customers and merchandise pricing data.

Further, s. 119.15(4)(a), F.S., requires as part of the review process the consideration of the
following specific questions.

(& What specific records or meetings are affected by the exemption? The records are the
pawnbroker transaction forms required by s. 539.001(8), F.S.

(b) 'Whom does the exemption uniquely affect, as opposed to the generd public? The
exemption affects individuas transacting business with a pawnbroker, the pawnbroker,
law enforcement, and victims of property crimes.

(©) What istheidentifiable public purpose or god of the exemption? As stated in
ch. 96-241, s. 2, L.O.F., the purpose isto keep private and confidential certain persond
identification information which is contained in the pawnbroker transaction forms
described herein. Additiond public purposes, based on the findings contained in this
report, could include the need to exempt the information contained in the pawnbroker
transaction forms for the effective and efficient adminigtration of the Satewide
pawnbroker transaction database, as well as the need to keep certain pawnbroker
indugtry information confidential.

(d) Cantheinformation contained in the records or discussed in the meeting be reedily
obtained by aternative means? If so, how? No, dl of the information contained in the
pawnbroker transaction forms cannot be readily obtained by aternative means. The
forms are private business records kept by the pawnbroker, a copy of which is provided
to loca law enforcement as required under s. 539.001(9)(a), F.S. Law enforcement is
not prohibited from disclosing certain limited information from the form such asthe
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name and address of the pawnbroker, the conveying customer, or adescription of
pawned property to the aleged owner of the pawned property under s. 539.003(1), F.S.

Additionaly, under s. 119.15(4)(b), F.S., an exemption may be created or maintained only if
it serves an identifiable public purpose and may be no broader than is necessary to mesting
the public purpose it serves. An identifiable public purposeis served if the exemption meets
one of the following purposes and the Legidature finds that the purpose is sufficiently
compelling to override the strong public policy of open government and cannot be
accomplished without the exemption:

(@ Doesthe exemption dlow the gate or its political subdivisionsto effectively and
efficently administer agovernmenta program, which adminigration would be
sgnificantly impaired without the exemption?

(b) Doesthe exemption protect information of a sengtive persona nature concerning
individuas, the rlease of which information would be defamatory to such individuas
or cause unwarranted damage to the good name or reputetion of such individuas or
would jeopardize the safety of such individuas. However, in exemptions under this
paragraph, only information that would identify the individuas may be exempted.

(c) Doesthe exemption protect information of a confidentia nature concerning entities,
including, but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a business advantage
over those who do not know or use it, the disclosure of which information would injure
the affected entity in the marketplace?

In answer to the preceding questions, and as previoudy discussed, the information in the
pawnbroker transaction formsis conveyed to loca law enforcement and is used for
investigative purposes at the local level. The Horida Department of Law Enforcement is
working with the pawnbroker industry to devel op a database which would contain statewide
information regarding pawn transactions and may be accessed by law enforcement
throughout the state for certain investigative functions. There seems to be a concern among
the interested parties that without the exemption, individuas who normally might pawn
property may choose another avenue for disposing of the property whichis not regulated, or
if they choose to pawn the property, would not provide accurate identification information to
the pawnbroker. These dternatives would impair law enforcement’ s ability to track stolen
property which may be pawned and return it to its rightful owner while making a case for
prosecution of the law violator.

Regarding the question of whether the exemption protects sendtive persond information
concerning an individud, the release of which would be defamatory or cause unwarranted
damage to the individua’ s name or reputation, or would jeopardize the safety of the
individud, as previoudy stated, the Legidature found thisto be the identifiable public
purpose in enacting the exemption in 1996. The status of this persona information has not
changed. The persond information contained in the pawnbroker transaction forms which are
forwarded to law enforcement is sengtive in that it identifies the individua by name,

address, identification number, telephone number, date of birth, place of employment and
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VI.

VILI.

thumbprint. Release of this information to the genera public could be a safety concern to the
individud. Additionaly, given the rise of identity theft crimesin our country the release of
thisinformation invites potentid crime againg the individud. The stigma thet is sometimes
attached to pawning property has been previoudy discussed in thisanalyss. The release of
this persond information would potentidly be defamatory or cause unwarranted damage to
aperson’ s reputation.

Arguably the exemption of the information contained in the pawnbroker transaction form
from the public records law could be maintained because it protects confidential information
concerning the pawnbroker (an entity) including customer lists and merchandizing
information, in addition to the reasons mentioned above.

Asto whether the exemption is no more broad than necessary to accomplish the public
purpose of keeping the sengitive persona information confidentia, the entire pawnbroker
transaction form would not be confidential under this limitation. Sections 119.15(4)(b) and
119.15(4)(b)2., F.S., and Article I, Section 24 of the Condtitution of the State of Florida
require that an exemption be no more broad than necessary to accomplish the stated purpose
of the law. Only that information such as name, address, identification number and so on,
would be exempt. The type of property pawned or purchased and the financia arrangements
would not be confidentidl.

C. Trust Funds Restrictions:
None.
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Reenacting the exemption will continue to shield the information contained in pawnbroker
transaction forms from the Public Records law.

C. Government Sector Impact:

Reenacting the exemption will continue to shield the information contained in pawnbroker
transaction forms from the Public Records law.

Technical Deficiencies:
None.
Related Issues:

None.
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VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




