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l. Summary:

The committee subgtitute (CS) for the committee substitute for SB 870 revises the “ Prompt
Payment Act” to:

> Define the term * payment request” as arequest for payment of construction services that
may sufficein lieu of aninvoice

> Specify that school boards, school digtricts, local authorities, specid taxing digtricts,
other palitica subdivisons, and community colleges are subject to the act.

> Change the time period in which aloca government entity must pay a payment request
or invoice for construction services that requires agent approval.

> Require contractors and subcontractors, who receive payment from alocal government
entity, to pay their subcontractors and suppliers within 15 days after receipt of the
paymen.

> Require undisputed portions of a payment request or invoice to be paid within specified
time frames.

> Deete exigting law’s 12-month cap for interest fees on overdue payments.

> Provide prevailing party court costs and attorney’ s fees for recovery actions pursuant to
the act.

The CSfor the CS amends the following sections of the Florida Statutes: 218.72, 218.73,
218.735, 218.74, 218.75, and 218.76.
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Present Situation:
Florida Prompt Payment Act

Part VII of chapter 218, F.S., known as the “Florida Prompt Payment Act,” was enacted in 1989
to provide for prompt payments by locad governmenta entities to private vendors®! The term
“locd governmental entity” is defined to mean, “a county or municipd government or any
office, board, bureau, commission, department, branch, divison, or ingditution thereof or any
project supported by county or municipd funds”? The act does not appear to apply to school
didricts, nor community colleges.

For purchases, other than purchases of condruction services, loca governmenta entities must
pay within 45 days after the latest of the following dates:

> The date on which a proper invoice® is received by the chief disbursement officer (CDO)
of the local governmentd entity after gpprova by the governing body, if required; or

> If aproper invoice is not received by the local governmenta entity, the date that:

- ddivery of persond property is accepted by the loca governmentd entity;

- sarvices are completed;

- therentd period begins, or

- thelocd governmenta entity and vendor agree in a contract that specifies dates
relative to payment periods. 4

For purchases of congtruction services, locd governmenta entities must pay within 20 business
days after the invoice:

> is stamped as received by the government entity,® if the project architect or engineer is
not required to approve the invoice prior to it being submitted to the entity; or

> has been approved by the project architect or engineer and stamped as received, where
architect or engineer approva is required.®

If the local governmentd entity fails to make timely payments, interest a arate of one percent a
month on the unpaid balance begins accruing 30 days after the payment due date.” The vendor
must invoice the loca governmentd entity for any interest accrued in order to receive the interest
payment. Any overdue period of less than one month shal be consdered as one month in
computing interest. Unpaid interest compounds monthly. With respect to each past due payment,
interest ceases to accrue after interest on that payment has accrued for 12 months.

Lsection 215.422, F.S., addresses prompt payment of vendors by state agencies.
2Section 218.72(2), F.S.
3Section 218.72(1), F.S, defines a “proper invoice’ as an invoice that conforms to dl: (a) Statutory requirements, and
ﬁb) requirements formally adopted by the local governmenta entity and made available to the vendars.
Sections 218.73 and 218.74, F.S.
°Section 218.74, F.S, provides that locd governmental entities must esteblish procedures to mark esch invoice as received on
the date it is ddlivered to an agent or employee of the entity or of afacility or office of the entity.
6Section 218.735(1), F.S.
" Section 218.74(4), F.S,
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Section 218.75, F.S., provides that no contract between alocal government entity and a vendor®
may prohibit the vendor from invoicing the loca government entity for interest allowable under
ch. 218, Part VII, F.S.

Section 218.76, F.S., outlines a process for the resolution of disputes between local government
entities and vendors over payment. In any case in which an improper invoice is submitted by a
vendor, the locd governmenta entity has 10 days after the improper invoice is received to notify
the vendor that the invoice isimproper and indicate what corrective action on the part of the
vendor is needed to make the invoice proper.

If adispute occurs between avendor and aloca governmenta entity over payment of an invoice,
such disagreement shall be findly determined by the local governmental entity.® Each locdl
governmenta entity is required to establish a digpute resolution procedure to be followed in

cases of such disputes. Such procedure must provide that proceedings to resolve the dispute be
commenced not later than 45 days after the date on which the proper invoice was received by the
locd governmentd entity and shal be concluded by find decision of the loca governmentd

entity not later than 60 days after the date on which the proper invoice was received by the local
governmental entity. Such procedures are not subject to ch. 120, F.S. If the dispute isresolved in
favor of the loca governmentd entity, then interest charges shal begin to accrue 15 days after
the loca governmentd entity'sfina decison. If the dispute is resolved in favor of the vendor,
interest begins to accrue as of the origind date the payment became due.

Currently, there is concern that the timely payment requirements provided for construction
services by existing statute do not work because the mgority of local government entities require
an architect or engineer to gpprove an invoice. Existing law does not specify any time frame for
when the architect or engineer must gpprove the invoice. Asaresult, it is possble for substantia
delay to occur in the payment process.

Paymentsto Subcontractorsfor Construction Contracts

Delays in payments to contractors can aso affect subcontractors. Section 255.071, F.S,, applies
to contracts for construction or repair of public buildings and works. It requires persons, firms, or
corporations who receive payment as aresult of such contracts from the state or any county, city,
or palitica subdivision of the state to pay, in accordance with contract terms, the undisputed
contract obligations for labor, services, or materias. These payments must be made by the later
of thefollowing dates

> within 30 days after the date the |abor, services or materids were furnished and payment
became due; or
> within 30 days after the payment for the labor, services, or materiasis received.

8«\endor” is defined as a person who sells good or services, sells or leases personal property, or leases real property to a
locd government entity. Section 218.71(6), F.S.
9Section 218.76(2), F.S.



BILL: CS/CS/SB 870 Page 4

If timely payment is not made, the labor, services, or materias provider may file a complaint
againg the contractor. The complaint must alege: (a) the existence of the contract;

(b) description of labor, services, or materials provided in accordance with the contract; (c) the
contract price; (d) any amounts paid pursuant to the contract; (€) the undisputed amount that
remains unpaid; (f) that the undisputed amount has been due pursuant to the contract for more
than 30 days after the labor, services, or materias were accepted; and (g) that the person against
whom the complaint isfiled has been paid for the labor, services or materias described in the
complaint at least 30 days prior to the complaint being filed.

After the complaint isfiled, the court must conduct an evidentiary hearing. The person providing
the labor, services, or materidsis entitled to the following remedies to the extent of the
undisputed amount due for labor or services performed or materials supplied, and upon proof of
each dlegation in the complaint:

> An accounting of the use of any such payment from the person who received such
paymen.

> A temporary injunction againgt the person who received the payment, subject to the bond
requirements specified in the Florida Rules of Civil Procedure.

> Prgjudgment attachment against the person who received the payment, in accordance
with each of the requirements of ch. 76, F.S.

> Such other legal or equitable remedies as may be appropriate in accordance with the
requirements of the law.

These remedies do not gpply to the extent of a bona fide dispute regarding any portion of the
contract price, or if the plaintiff has committed a materia breach of contract that relieves the
defendant from the obligations under the contract.

The prevailing party in any proceeding under s. 255.071, F.S,, is entitled to recover codts,
including areasonable atorney's fee, at tria and on gppedl. The provisons of this section shdl
aso apply to any contract between a subcontractor and a sub-subcontractor or supplier and any
contract between a sub-subcontractor and supplier on any project for the congtruction or repair of
public buildings and works.

Effect of Proposed Changes:

Section 1. The CSamendss. 218.72, F.S.,, to add or change definitions for the following terms:

> “Proper invoice’ is changed to provide that alocal governmenta entity need not take
formal action to approve its requirements for invoices and payment requests.

> “Loca governmentd entity” is changed to include school board, school district,
authority, specid taxing didrict, other politica subdivision, and community college, in
addition to a county or municipa government or any office, board, bureau, commission,
department, branch, divison, or ingtitution thereof or any project supported by county or
municipd funds.
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> “Purchaseg’ is changed to include the purchase of congtruction services, in addition to the
purchase of goods or services, the purchase or lease of persona property, or the lease of
redl property by aloca governmentd entity.

> “Congruction services’ is changed to include labor and materids provided, in addition to
the purchase of services provided in connection with the congtruction, dteration, repair,
demalition, recongtruction or other improvementsto real property.

> “Payment request”? is added to mean a request for payment of construction services that
conforms with al statutory requirements and to dl requirements specified by the locdl
government entity.

> “Agent” is added to mean a project architect, engineer, or any other agency or person

acting on behdf of the loca government entity.

Section 2. The CSamendss. 218.73, F.S,, to clarify that the section gpplies to nonconstruction
services.

Section 3. The CSamendss. 218.735, F.S,, to revise the prompt payment process for
congtruction services, labor, and materids. The bill dlows a* payment request” to be submitted
asan dternaiveto an “invoice.” It dso subgtitutes the term “agent” for the phrase “ project
architect or engineer” throughout the section.

Subsection (1)(a) is amended to require payment of construction services within 25 days after a
payment request or invoice is samped received, where agent approva is required. Thus, under
the bill, the start of the payment time frame no longer includes waiting for the architect or
engineer to approve the invoice, as alowed under existing law; ingtead, it begins once the
request or invoice is stamped as recelved. The payment deadline specified in exiding law, in
subsection (1)(b), of 20 days after the receipt of an invoice (and now aso after the receipt of a
payment request), where agent approval is not required, is retained.

Subsection (5) is amended to provide that when aloca government disputes a portion of a
payment request or invoice, the undisputed portion must be timely paid in accordance with
subsection (1).

A new subsection (6) is added to provide that contractors must pay subcontractors and suppliers
for labor, services, or materids provided within 15 days after receipt of payment for these goods
and services from the loca government entity. In turn, the bill specifies that the subcontractor,
upon receiving payment from the contractor for labor, services or materias provided by other
subcontractors and suppliers, must pay those subcontractors and suppliers within 15 days after
recelving payment from the contractor. Finaly, the bill specifies that contractors and
sub-contractors may dispute any payment or portion thereof aleged to be due to another party
based on the terms of the relevant contract. If such adispute occurs, the bill provides that the
contractor or subcontractor may withhold the disputed portion of the payment, but must remit the

19The standard form of billing in the construction industry is referred to & a payment request. This request is generally made
at contractually set intervalss, such as every 30-days, for work completed to date.
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undisputed portion within the specified timelines. The subcontractor or contractor must notify, in
writing, of the disputed payment amount and actions requested to cure the dispute.

Current subsection (6) is redesignated as subsection (7), and amended to provide that all
congtruction payments due under the section, i.e. those due by loca governments and those due
by contractors and sub-contractors, which are not timely made will accrue interest & the rate of
one percent per month (as under current law) or at the rate specified in the contract, whichever is
greater.

Section 4. The CSamendss. 218.74, F.S,, to delete existing law’ s provision that interest on past
due payments ceases to accrue after interest has accrued for 12 months.

Section 5. The CSamendss. 218.75, F.S,, to include providers of congtruction services within
the section’s existing provision that states that no contracts may prohibit the collection of late
payment interest charges alowed by ch. 218, Part VII, F.S.

Section 6. The CSamendss. 218.76, F.S,, to refer to a payment request, aswell as an invoice,
and to provide that the prevailing party in a collection action under the prompt payment act is
entitled to recover court costs and reasonable attorney’ s fees under certain circumstances.

Section 7. The CS provides an effective date of July 1, 2001.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

In the event amunicipdity or county failsto timely pay as required by the CS, the entity
may have to pay interest. Moreover, the CS might require counties or municipditiesto
spend fundsin order to comply with the shortened construction payment deadlines. This
fiscd impact isindeterminate.

To date, neither the counties nor the cities have argued or provided any data aleging that the
CSwill have an adverse financid impact. Without such datait isimpossible to determine
whether any fisca impact of the CSwould meet the “ significant fiscd impact” standard of
$.10 times the population of Florida, or $1.6 million based on 2000 census.

B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.
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V.

VI.

VILI.

VIII.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

If the CSresults in increased codts to affected entities with taxing power, those costs may
be passed on in the form of higher taxes.

B. Private Sector Impact:

The CS should have the effect of enabling private contractors and subcontractors to receive
faster payments from local government entities. It will aso require private contractors and
subcontractors, who elect to contract with loca government entities, to issue timely
payments to their subcontractors and suppliers, or be subject to interest pendties.

C. Government Sector Impact:

The CS may have the effect of increasing the costs of local government entities, as defined
inthe CS, to process congtruction contract payments and by increasing the likelihood that
the entity will have to pay interest on late payments. Additiondly, the CS may increase the
litigation costs of these entities due to the prevailing party court costs and attorney’ s fee
award provison.

Representatives from the community college system have indicated that it may be necessary
for them to hire additiond staff in order to insure proper fisca review of payment requests
and invoices within the time frame proposed in the CS.

Technical Deficiencies:
None.
Related Issues:

Public policy reasons militate both for and againgt provisions which award court costs and
attorney’ s fees to the prevailing party. On the one hand, permitting such recovery encourages
parties to comply with the law, and discourages frivolous lawsuits. On the other hand, the threat
of being assessad costs and fees may discourage plaintiffs with arguable, but which may
ultimetely prove meritorious, cases from filing an action.

Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




