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HOUSE AMENDMENT
Bill No. HB 991
Arendnment No. 01 (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Committee on Banking offered the foll ow ng:

Amendment (with title amendment)

Renove fromthe bill: Everything after the enacting cl ause

and insert in lieu thereof:

Section 1. Section 497.417, Florida Statutes, is
amended to read:

497.417 Disposition of proceeds received on
contracts. --

(5) The certificateholder, at her or his election
shal | have the right and power, at any tine, to revest in it
title to the trust assets, or its pro rata share thereof,
provided it has conplied with:

(a) s. 497.423 or

(b) for contracts witten prior to July 1, 2001
section 497.425 or

(c) for any conpany authorized to do business in this
state that has total bonded liability exceedi ng $100, 000, 000
as of July 1, 2001, for contracts witten prior to Decenber
31, 2004, section 497.425.
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Bill No. HB 991
Amrendnment No. 01 (for drafter's use only)

(6) Notwi t hst andi ng anything contained in this chapter
to the contrary, the certificateholder, via its election to
sell or offer for sale preneed contracts subject to this
section, shall represent and warrant, and is hereby deened to
have done such, to all federal and Florida taxing authorities,
as well as to all potential and actual preneed contract
purchasers, that:

(a) section 497.423 is a viable option available to it

at all relevant tines or

(b) section 497.425 is a viable option available to it

at all relevant tines for contracts witten prior to July 1,
2001, for funds not held in trust as of July 1, 2001, or

(c) for any conpany authorized to do business in this
state that has total bonded liability exceedi ng $100, 000, 000
as of July 1, 2001, section 497.425 is a viable option to it

at all relevant tines for contracts witten prior to Decenber
31, 2004, for funds not held in trust as of July 1, 2001
(7) 6> This section, as anended by s. 6, chapter

83-316, Laws of Florida, applies to preneed contracts entered
into before Cctober 1, 1993, and as anended by s. 98, chapter
93-399, Laws of Florida, applies to preneed contracts entered
into on or after COctober 1, 1993.

Section 2. Section 497.425, Florida Statutes, is
amended to read:

497.425 Alternatives to deposits under s. 497.417. --

(1)(a) As an alternative to the requirenents of s.
497.417 that relate to trust funds for contracts witten prior

to July 1, 2001, or that relate to trust funds for contracts

witten prior to Decenber 31, 2004, by any conpany authori zed

to do business in this state that has total bonded liability
exceedi ng $100, 000,000 as of July 1, 2001, a certificatehol der
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may purchase a surety bond for funds not held in trust as of

July 1, 2001,in an anmount not |ess than the aggregate val ue

of outstanding liabilities on undelivered preneed contracts
for nmerchandi se and services. For the purpose of this
section, the term"outstanding liabilities" nmeans the gross
repl acenent or whol esal e val ue of the preneed nerchandi se and
services. The bond shall be nmade payable to the State of
Florida for the benefit of the board and all purchasers of
preneed cenetery nerchandi se or services. The bond nust be
approved by the board.

(b) The anount of the bond shall be based on a report
docunenting the outstanding liabilities of the
certificatehol der and shall be prepared by the
certificatehol der using generally accepted accounting
principles and signed by the certificatehol der's chief
financial officer.

(c) The report shall be conpiled as of the end of the
certificateholder's fiscal year and updated annually. The
amount of the bond shall be increased or decreased as
necessary to correlate with changes in the outstandi ng
liabilities.

(d) If a certificateholder fails to naintain a bond
pursuant to this section, the certificatehol der shall cease
the sal e of preneed nerchandi se and servi ces.

(2) Upon prior approval by the board, the
certificateholder nmay file a letter of credit with the board
inlieu of a surety bond. Such letter of credit nust be in a
form and is subject to terns and conditions, prescribed by
the board. It may be revoked only with the express approval of
t he board.

(3)(a) A buyer of preneed nerchandi se or services who
3
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does not receive such services or merchandi se due to the
econom ¢ failure, closing, or bankruptcy of the
certificateholder nust file a claimwith the surety as a
prerequisite to paynent of the claimand, if the claimis not
paid, nay bring an action based on the bond and recover
against the surety. |In the case of a letter of credit or cash
deposit that has been filed with the board, the buyer may file
a claimw th the board.

(b) In order to qualify for recovery on any claim
under paragraph (a), the buyer nust file the claimno |ater
than 1 year after the date on which the certificatehol der
cl osed or bankruptcy was fil ed.

(c) The board may file a claimwith the surety on
behal f of any buyer under paragraph (a). The surety shall pay
t he amount of the clainms to the board for distribution to
claimants entitled to restitution and shall be relieved of
liability to that extent.

(d) The liability of the surety under any bond may not
exceed the aggregate anount of the bond, regardl ess of the
nunber or anount of clains filed.

(e) If the total value of the clains filed exceeds the
anmount of the bond, the surety shall pay the anmount of the
bond to the board for distribution to claimants entitled to
restitution and shall be relieved of all liability under the
bond.

(4) The certificateholder shall nmintain accurate
records of the bond and preni um paynents on it, which records
shal | be open to inspection by the board.

(5) For purposes of this section, a preneed contract
is a contract calling for the delivery of nerchandi se and
services in the future and entered into before the death of
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t he prospective recipient.

(6) This act does not relieve the certificatehol der or
other entity fromliability for nonperfornmance of contractua
terms unless the certificatehol der cannot deliver the
ner chandi se or services because of a national energency,
stri ke, or act of GCod.

(7) The board may require the hol der of any assets of
the certificateholder to furnish witten verification of the
financial report required to be subnmtted by the
certificatehol der or other entity.

(8) Any preneed contract which prom ses future
delivery of nerchandise at no cost constitutes a paid-up
contract. Merchandi se which has been delivered is not covered
by the required performance bond or letter of credit even
t hough the contract is not conpletely paid. The
certificatehol der nmay not cancel a contract unless the
purchaser is in default according to the terns of the
contract. A contract sold, discounted, and transferred to a
third party constitutes a paid-up contract for the purposes of
the performance bond or letter of credit.

(9) Each contract nust state the type, size, and
desi gn of nerchandi se and the description of service to be
delivered or perforned.

(10) A purchaser and a certificatehol der who are
parties to a preneed contract executed prior to July 2, 1988,
may enter into an anmended preneed contract which is nade
subject to this section.

(11) The board may adopt forns and rul es necessary to
i mpl erent this section, including, but not limted to, rules
whi ch ensure that the surety bond and |ine of credit provide
liability coverage for preneed nerchandi se and servi ces.
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(12) Certificateholders may utilize the alternative to

section 497.417 provided in this section only for contracts

witten prior to July 1, 2001, for funds not held in trust as

of July 1, 2001, or for contracts witten prior to Decenber

31, 2004 by any conpany authorized to do business in this
state that has total bonded liability exceedi ng $100, 000, 000
as of July 1, 2001, for funds not held in trust as of July 1,
2001.

Section 3. Except as otherw se provided herein, this
act shall take effect July 1, 2001

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1, line 5,
renove fromthe title of the bill: all of said |ines,

and insert in lieu thereof:
and burial nerchandi se and services contracts;
anending s. 497.417, F.S.; revising the
authority of certificateholders offering
preneed funeral and burial nerchandi se and
services contracts to revest title to trust
assets by posting a bond or using other forns
of security or insurance; providing a tine
limtation on such authority; anending s.
497.425, F.S.; to provide atine limtation on
the authority to post certain bonds to secure
preneed contract assets; providing an effective
dat e.
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