Florida Senate - 2001 CS for SB 66-C

By the Committee on Banking and | nsurance; and Senator Latvala

311-830-02
1 Abill to be entitled
2 An act transferring and reassigning divisions,
3 functions, and responsibilities of the
4 Departnent of Labor and Enpl oynent Security;
5 providing for a type two transfer of the
6 Di vi si on of Wrkers' Conpensation to the
7 Departnent of |nsurance; providing for a type
8 two transfer of workers' conpensation nedica
9 services to the Agency for Health Care
10 Adm ni stration; providing for a type two
11 transfer of workers' conpensation
12 rehabilitation and reenpl oynent services to the
13 Departnent of Education; providing for a type
14 two transfer of the adnministration of child
15 | abor laws to the Department of Business and
16 Pr of essi onal Regul ation; providing for
17 conparabl e pay grades for the transferred
18 positions; authorizing the Departnent of
19 I nsurance to reorgani ze positions within the
20 departnment and establish regional offices;
21 aut hori zi ng the Departnent of Insurance to
22 enter into contracts; providing for existing
23 contracts to be subject to review and
24 cancel l ation; providing for a type two transfer
25 of certain functions of the Ofice of the
26 Secretary and the Ofice of Adm nistrative
27 Services of the Departnent of Labor and
28 Enpl oynent Security relating to |abor
29 organi zations and nigrant and farm | abor
30 registration to the Departnment of Business and
31 Pr of essi onal Regul ation; providing for a type
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1 two transfer of other workplace regul ation

2 functions to the Departnment of Business and

3 Pr of essi onal Regul ation; providing for the

4 transfer of the Unenpl oynent Appeal s Conm ssion
5 to the Agency for Workforce Innovation by a

6 type two transfer; providing for the transfer

7 of the Ofice of Information Systens to the

8 State Technology Office by a type two transfer
9 requiring the State Technol ogy Ofice and the
10 Departnent of |nsurance to determnine whether it
11 is feasible to transfer ownership of the

12 Workers' Conpensation Integrated Systemto the
13 Departnent of |nsurance; authorizing the

14 Departnent of Banki ng and Fi nance, in

15 conjunction with the Office of the Attorney

16 Ceneral, to use unexpended funds to settle

17 certain clains; providing for the continuation
18 of contracts or agreenents of the Departnment of
19 Labor and Enpl oyment Security; providing for a
20 successor departnent, agency, or entity to be
21 substituted for the Departnent of Labor and
22 Enpl oynent Security as a party in interest in
23 pendi ng proceedi ngs; exenpting specified state
24 agenci es, on a tenporary basis, from provisions
25 relating to procurenent of property and
26 services and | easi ng of space; authorizing
27 specified state agencies to devel op tenporary
28 energency rules relating to the inplenentation
29 of this act; transferring the position of
30 CGeneral Counsel of the Departnent of Labor and
31 Enpl oynent Security to the Departnent of
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1 I nsurance by a type two transfer; anending s.
2 20.13, F.S.; establishing the Division of

3 Wor kers' Conpensation within the Departnment of
4 | nsurance; anending s. 440.02, F.S.; providing
5 a definition for the term"agency"; conform ng
6 definitions of "departnent" and "division" to
7 the transfer of the Division of Wrkers

8 Conpensati on; anmendi ng ss. 440. 021, 440. 05,

9 440. 09, 440.10, 440.102, 440.103, 440.105,

10 440. 106, 440.107, 440.108, 440.125, F.S.

11 conforming references to reflect the transfer
12 of the Division of Wrkers' Conpensation

13 anending s. 440.13, F.S., relating to nedica
14 servi ces and supplies under the workers

15 conpensation | aw, reassigning certain functions
16 fromthe Division of Wirkers' Conpensation to
17 the Agency for Health Care Admi nistration

18 conform ng agency references to reflect the

19 transfer of the D vision of Wrkers
20 Conpensation; anmendi ng ss. 440. 134, 440. 14,
21 440. 15, 440.185, 440.191, 440.192, 440.1925,
22 F.S.; conform ng provisions to changes nade by
23 the act; anending s. 440.20, 440.207, 440.211
24 F.S., relating to paynent of conpensation
25 conform ng provisions to changes nade by the
26 act; anmending s. 440.24, F.S.; providing for
27 the sale of securities on deposit to satisfy a
28 conpensation order; anendi ng ss. 440. 25,
29 440. 271, F.S., relating to nmediation, hearings,
30 and appeal s; conform ng provisions to changes
31 made by the act; anending ss. 440. 345, 440. 35,
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1 F.S., relating to the reporting of attorney's
2 fees and enpl oyer records of injury or death;
3 conformi ng provisions to changes nade by the

4 act; amending s. 440.38, F.S.; transferring

5 operation of provisions requiring the securing
6 of paynent of conpensation by enpl oyers from
7 the Division of Wrkers' Conpensation of the

8 Departnent of Labor and Enpl oynent Security to
9 the Florida Self-Insurer's Quaranty

10 Associ ation, Incorporated, and the Depart nment
11 of Insurance; revising and clarifying

12 requi renments and procedures; providing powers
13 and duties of the association and the

14 departnents; providing for allocation or

15 payrment of state funds to the association for
16 certain purposes; providing rul emaki ng

17 authority; anmending s. 440.381, F.S., relating
18 to audits of payroll and classifications;

19 conform ng provisions to changes nade by the
20 act; anmending s. 440.385, F.S.; revising and
21 clarifying provisions relating to the
22 associ ation's creation, board of directors,
23 powers and duties, insolvency fund, and plan of
24 operation; providing additional powers of the
25 associ ation; transferring the powers and duties
26 of the Departnent of Labor and Enpl oynent
27 Security relating to the association to the
28 Departnent of |nsurance and revising such
29 powers and duties; providing additional powers
30 and duties of the Departnent of |nsurance;
31 providing for oversight of the association by
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1 the departnent; deleting certain provisions

2 relating to detection and prevention of

3 enpl oyer insolvencies; anending s. 440. 386,

4 F.S.; providing parity for the association with
5 the Departnent of Insurance relating to

6 proceedi ngs for delinquency, |iquidation, and
7 conservation of assets; anendi ng ss. 440. 40,

8 440. 41, 440.42, F.S., relating to enployers

9 posting notice of conpensation, substitution of
10 carriers for enployers with respect to notice
11 and the effect of an order, and expiration of
12 i nsurance policies; conformng references to
13 reflect the transfer of the Division of

14 Wor kers' Conpensation; anmending s. 440. 44,

15 F.S., relating to the administration of the

16 Wor kers' Conpensation Law, conform ng

17 references to reflect the transfer of the

18 Di vi si on of Wirkers' Conpensation; anending s.
19 440.49, F.S., relating to the Speci al

20 Disability Trust Fund; conforming references to
21 reflect the transfer of the Division of

22 Wor kers' Conpensation; reassigning

23 responsibility for a report on the Speci al

24 Disability Trust Fund to the Departnent of

25 | nsurance; anending s. 440.491, F.S., relating
26 to the reenpl oynent of injured workers;

27 conformng references to the transfer of

28 rehabilitation and reenpl oynent services to the
29 Departnent of Education; anendi ng ss. 440.50
30 440.51, 440.52, F.S., relating to the Wrkers
31 Conpensation Adm nistration Trust Fund,
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1 expenses of administration, and certain

2 responsibilities of insurance carriers;

3 conforming references to reflect the transfer
4 of the Division of Wrkers' Conpensation

5 anending s. 440.525, F.S., relating to the

6 exam nation of carriers; conform ng agency

7 references to the transfer of prograns fromthe
8 Departnent of Labor and Enpl oynent Security to
9 t he Departnent of Insurance; anending ss.

10 440.572, 440.59, 440.591, 440.593, F.S.

11 relating to authorization to self-insure,

12 reporting requirenents, and rul emaki ng

13 authority; conform ng provisions to changes

14 made by the act; anending s. 443.012, F.S.

15 providing for the Unenpl oynment Appeal s

16 Conmi ssion to be created within the Agency for
17 Wor kf orce I nnovation rather than the Depart nment
18 of Labor and Enpl oynent Security; conform ng
19 provi sions; anmending s. 443.036, F.S.
20 confornming the definition of "conmmi ssion" to
21 the transfer of the Unenpl oynent Appeal s
22 Conmi ssion to the Agency for Wrkforce
23 | nnovati on; anmending s. 447.02, F.S.
24 confornming the definition of "departnent" to
25 the transfer of the regulation of |abor
26 organi zations to the Departnent of Business and
27 Pr of essi onal Regul ation; anmending s. 447. 305
28 F.S.; providing that notification of
29 regi strations and renewal s of registration
30 shal |l be furnished to the Departnent of
31 Busi ness and Prof essional Regulation, to
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1 conform anmending s. 450.012, F.S.; conformng

2 the definition of "departnment" to the transfer

3 of the regulation of child labor to the

4 Depart nent of Business and Professiona

5 Regul ati on; anmending s. 450.191, F.S., relating
6 to the duties of the Executive Ofice of the

7 Governor with respect to migrant |abor

8 conform ng provisions to changes nade by the

9 act; anmending s. 450.28, F.S.; conforning the

10 definition of "departnent" to the transfer of

11 the regulation of farmlabor to the Departnent

12 of Busi ness and Professional Regul ation

13 anending s. 627.0915, F.S.; conformng

14 departnental references to changes nade by the
15 act; anmending ss. 110.205, 112.19, 112.191

16 121. 125, 122.03, 238.06, 440.10, 440.104,

17 440.14, F.S., to conform repealing s. 20.171

18 F.S., relating to the establishnent and the

19 authority and organi zational structure of the

20 Departnent of Labor and Enpl oynent Security;

21 repealing s. 440.4416, F.S., relating to the

22 Wor kers' Conpensati on Oversi ght Board;

23 providing for severability; providing an

24 ef fective date.

25

26 | Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. (1) Al powers, duties, functions, rules,
29 | records, personnel, property, and unexpended bal ances of
30 | appropriations, allocations, and other funds of the Division
31| of Wirkers' Conpensation are transferred by a type two

.
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transfer, as defined in section 20.06(2), Florida Statutes,

fromthe Departnent of Labor and Enpl oynent Security to the

Departnent of |nsurance, except as otherwise provided in this

section. Nineteen full-tine equival ent positions and the

associ ated funding for salaries, benefits, and expenses

related to oversight of nedical services in workers

conpensation provider rel ations, dispute and conpl ai nt

resol ution, program eval uati on, data nanagenent, and carrier

conpliance and review are transferred by a type two transfer

as defined in section 20.06(2), Florida Statutes, fromthe

Departnent of Labor and Enpl oynent Security to the Agency for

Health Care Administration; 96 full-tine equival ent positions,

and the associated funding for salaries, benefits, and

expenses related to the rehabilitati on and reenpl oynent of

injured workers are transferred by a type two transfer, as
defined in section 20.06(2), Florida Statutes, fromthe
Departnent of Labor and Enpl oynent Security to the Departnent

of Education; and 11 full-tine equivalent positions and the

associ ated funding for salaries, benefits, and expenses

related to the adm nistration of child | abor | aws under

chapter 450, Florida Statutes, are transferred by a type two

transfer, as defined in section 20.06(2), Florida Statutes,

fromthe Departnent of Labor and Enpl oynent Security to the

Departnent of Business and Professional Regulation. To the

extent feasible, the positions established by the Departnent

of Insurance will be at pay grades conparable to the positions

establ i shed by the Departnent of Labor and Enpl oynent Security

based on the cl assification codes and specifications of the

positions for work to be perforned at the Departnent of

| nsurance. The Departnent of Insurance shall deternine the

nunber of positions needed to admi nister the provisions of
8
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chapter 440, Florida Statutes. The nunber of positions the

departnent deternines is needed may not exceed the nunber of

aut hori zed positions and the salary and benefits that were

aut hori zed for the Division of Wirkers' Conpensation within

t he Departnent of Labor and Enpl oynent Security prior to the

transfer. The Departnent of Insurance is further authorized to

reassi gn, reorgani ze, or otherw se transfer positions to

appropriate adnini strative subdivisions within the departnent

and to establish such regional offices as are necessary to

properly enforce and adninister its responsibilities under the

Fl orida | nsurance Code and chapter 440, Florida Statutes. The

departnment may also enter into contracts with public or

private entities to admnister its duties and responsibilities

associ ated with the transfer of the Division of Wrkers

Conpensation. Al existing contracts related to those

functions that are transferred to the Departnent of |nsurance

are subject to cancellation or renewal upon review by the

Departnent of | nsurance.

(2) Al powers, duties, functions, rules, records,

personnel, property, and unexpended bal ances of

appropriations, allocations, and other funds of the Ofice of

the Secretary and the Ofice of Administrative Services of the

Departnent of Labor and Enpl oynent Security related to the

regul ati on of | abor organi zati ons under chapter 447, Florida

Statutes, and the adninistration of mgrant |abor and farm

| abor | aws under chapter 450, Florida Statutes, are

transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, fromthe Departnent of Labor and
Enpl oynent Security to the Departnent of Business and

Pr of essi onal Regul ati on.

9
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1 (3) Any other powers, duties, functions, rules,

2 | records, property, and unexpended bal ances of appropriations,
3] allocations, and other funds of the Departnent of Labor and

4 | Enpl oynent Security not otherwi se transferred by this act
5|relating to workpl ace regul ati on and enforcenent, including,
6| but not limted to, those under chapter 448, Florida Statutes,
7| are transferred by a type two transfer, as defined in section
8] 20.06(2), Florida Statutes, fromthe Departnent of Labor and
9 | Enpl oynent Security to the Departnment of Business and

10 | Professional Regul ation

11 (4) Al powers, duties, functions, rules, records,

12 | personnel, property, and unexpended bal ances of

13 | appropriations, allocations, and other funds of the

14 | Unenpl oynent Appeal s Conmission relating to the conmission's
15| specified authority, powers, duties, and responsibilities are
16 | transferred by a type two transfer, as defined in section

17 ] 20.06(2), Florida Statutes, to the Agency for Wrkforce

18 | I nnovati on.

19 (5) The Ofice of Information Systens is transferred
20| by a type two transfer, as defined in s. 20.06(2), Florida

21| Statutes, fromthe Departnent of Labor and Enpl oynent Security
22| to the State Technology O fice. Upon conpletion of this

23| transfer, the State Technol ogy Ofice and the Departnent of
24 | Insurance shall enter into discussions to deternine whether it
25| woul d be technologically feasible and cost effective to

26 | separate the workers' conpensation related systens and

27 | transfer ownership of these systens to the Departnent of

28 | Insurance. |f the Departnent of |nsurance ultimately

29 | determines that it is technologically feasible and cost

30| effective to transfer ownership of these systens fromthe

31| State Technology Ofice to the Departnent of Insurance, the

10
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1| State Technol ogy O fice and the Departnent of |nsurance shal
2| jointly develop and inplenent a plan to transfer this system
3| to the Departnent of I|nsurance.

4 (6)(a) The records, property, and unexpended bal ances
5| of appropriations, allocations, and other funds and resources
6] of the Ofice of the Secretary and the Ofice of

7| Adm nistrative Services of the Departnment of Labor and

8 | Enpl oynent Security which support the activities and functions
9| transferred under subsection (1) to the Departnent of

10| I nsurance are transferred as provided in section 20.06(2),

11| Florida Statutes, to the Departnent of |nsurance.

12 (b) The records, property, and unexpended bal ances of
13 | appropriations, allocations, and other funds and resources of
14 the Ofice of the Secretary and the Ofice of Adnm nistrative
15| Services of the Departnent of Labor and Enpl oynent Security
16 | which support the activities and functions transferred under
17 | subsection (1) to the Agency for Health Care Administration
18 | are transferred as provided in section 20.06(2), Florida

19| Statutes, to the Agency for Health Care Adnministration

20 (c) The records, property, and unexpended bal ances of
21 | appropriations, allocations, and other funds and resources of
22| the Ofice of the Secretary and the Ofice of Administrative
23| Services of the Departnent of Labor and Enpl oynent Security
24 | whi ch support the activities and functions transferred under
25 | subsection (1) to the Departnent of Education are transferred
26 | as provided in section 20.06(2), Florida Statutes, to the

27 | Departnent of Educati on.

28 (d) The records, property, and unexpended bal ances of
29 | appropriations, allocations, and other funds and resources of
30| the Ofice of the Secretary and the Ofice of Administrative
31| Services of the Departnent of Labor and Enpl oynent Security

11
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whi ch support the activities and functions transferred under

subsections (1), (2), and (3) to the Departnent of Busi ness

and Professional Regulation are transferred as provided in
section 20.06(2), Florida Statutes, to the Departnent of
Busi ness and Professional Regul ation.

(e) The records, property, and unexpended bal ances of

appropriations, allocations, and other funds and resources of

the Ofice of the Secretary and the Ofice of Adm nistrative

Services of the Departnent of Labor and Enpl oynment Security

whi ch support the activities and functions transferred under

subsection (4) to the Agency for Wrkforce Innovation are

transferred as provided in section 20.06(2), Florida Statutes,

to the Agency for Workforce | nnovation

(f) The records, property, and unexpended bal ances of

appropriations, allocations, and other funds and resources of

the Ofice of the Secretary and the Ofice of Adm nistrative

Services of the Departnent of Labor and Enpl oynment Security

whi ch support the activities and functions transferred under

subsection (5) to the State Technology Ofice are transferred

as provided in section 20.06(2), Florida Statutes, to the

State Technol ogy Ofi ce.

(7) The Departnent of Managenent Services shall becone

the custodi an of any property of the Departnent of Labor and

Enpl oynent Security which is not otherwi se transferred for the

pur poses of chapter 273, Florida Statutes. The Departnment of

Managenent Services is authorized to pernit the use of such

property by organi zati ons as necessary to inplenent the

provisions of this act.

(8) The Departnent of Banking and Finance, in

conjunction with the Ofice of the Attorney CGeneral, nmay use

any unexpended bal ances of the Departnent of Labor and
12
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Enpl oynent Security to settle any clains or |eases, pay out

personnel annual |eave or sick |eave, or close out other costs

owed by the departnent, regardl ess of whether such costs

relate to federal, state, or |ocal governnents, departnent

enpl oyees, or the private sector. Any remmi ning bal ances of

the departnent shall be transferred as directed by this act or

by budget anendnent.

(9) Except as otherwi se provided in subsection (1) and

not wi t hst andi ng any other provision of |aw, any binding

contract or interagency agreenent existing on or before

January 1, 2002, between the Departnent of Labor and

Enpl oynent Security, or an entity or agent of the departnent,

and any ot her agency, entity, or person shall continue as a

bi ndi ng contract or agreenent for the renmi nder of the term of

such contract or agreenent with the successor departnent,

agency, or entity responsible for the program activity, or

functions relative to the contract or agreenent.

(10) This act does not affect the validity of any

judicial or adm nistrative proceeding involving the Departnent

of Labor and Enpl oynent Security which is pending as of the

effective date of any transfer under this act. The successor

departnent, agency, or entity responsible for the program

activity, or function relative to the proceeding shall be

substituted, as of the effective date of the applicable

transfer under this act, for the Departnent of Labor and

Enpl oynent Security as a party in interest in any such

pr oceedi ngs.

(11) To expedite the acquisition of goods and services

for inplenentation of the provisions of this act, the

Departnent of |nsurance, the Agency for Health Care

Adm ni stration, the Departnent of Education, the Departnent of
13
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Busi ness and Professional Regul ation, the Agency for Wrkforce

I nnovation, and the State Technology Ofice are exenpt from

the provisions of chapter 287, Florida Statutes, when

contracting for the purchase or | ease of goods or services

under this act. This section shall take effect upon this act

beconing a |l aw and shall expire July 1, 2002.

(12) To expedite the leasing of facilities for

i npl erentation of the provisions of this act, the Departnent

of Insurance, the Agency for Health Care Adninistration, the

Departnent of Education, the Departnment of Business and

Pr of essi onal Regul ation, the Agency for Wrkforce | nnovati on,

and the State Technology Ofice are exenpt fromthe

requi renments of any state laws relating to the | easing of

space, including, but not limted to, the requirenents inposed

by section 255.25, Florida Statutes, and any rul es adopted

under such | aws; however, all |eases entered into under this

act through July 1, 2002, nust be subnitted for approval to

t he Departnent of Managenent Services at the earli est

practicable tine. This section shall take effect upon this act

beconing a |l aw and shall expire July 1, 2002.

(13) Notwithstanding any provisions of chapter 120,

Florida Statutes, to the contrary, the Departnment of

| nsurance, the Agency for Health Care Adninistration, the

Departnent of Education, the Departnment of Business and

Pr of essi onal Regul ation, the Agency for Wrkforce | nnovati on,

and the State Technology Ofice are authorized to devel op

energency rules relating to and in furtherance of the orderly

i npl ementation of the provisions of this act. This section

shal | take effect upon this act becoming a |l aw, and these

energency rules shall be valid for a period of 180 days after
January 1, 2002.

14
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(14) The General Counsel position and the rel ated

property and unexpended bal ances of appropriations,

al l ocations, and other funds, are transferred fromthe Ofice

of General Counsel of the Departnent of Labor and Enpl oynent

Security to the Departnent of Insurance by a type two

transfer, as defined in section 20.06(2), Florida Statutes.

Section 2. Paragraph (k) is added to subsection (2) of
section 20.13, Florida Statutes, to read:

20.13 Department of Insurance.--There is created a
Departnent of |nsurance.

(2) The follow ng divisions of the Departnent of
I nsurance are established:

(k) Division of Wrkers' Conpensation

Section 3. Subsections (3) through (39) of section
440.02, Florida Statutes, are renunbered as subsections (4)

t hrough (40), respectively, a new subsection (3) is added to
that section, and renunbered subsections (12), (14), and (15)
are anended, to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(3) "Agency" neans the Agency for Health Care

Admi ni stration.

(12) (1) "Departnent” neans the Departnent of
| nsur ance tabor—ant—Enrptoyrent—Security.

(14) 33y "Division" neans the Division of Wrkers
Conpensation of the Departnent of |nsurance tabor—and
Enptoyrent—Security.

(15) 34y (a) "Enployee" neans any person engaged in any

enpl oynment under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
15
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lawful ly or unlawfully enpl oyed, and includes, but is not
l[imted to, aliens and ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the departnent eivisten as provided in s. 440. 05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the departnent divisien as
provided in s. 440.05.

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the departnent divisten as provided in s. 440.05 is not
an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes a sole proprietor or a partner
who devotes full tine to the proprietorship or partnership
and, except as provided in this paragraph, elects to be
included in the definition of enployee by filing notice
t hereof as provided in s. 440.05. Partners or sole proprietors
actively engaged in the construction industry are consi dered
enpl oyees unl ess they elect to be excluded fromthe definition
of enpl oyee by filing witten notice of the election with the
depart nent eiwi-stofr as provided in s. 440.05. However, no nore
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than three partners in a partnership that is actively engaged
in the construction industry nmay elect to be excluded. A sole
proprietor or partner who is actively engaged in the
construction industry and who elects to be exenpt fromthis
chapter by filing a witten notice of the election with the
departnment ehiwi-steft as provided in s. 440.05 is not an

enpl oyee. For purposes of this chapter, an independent
contractor is an enployee unless he or she neets all of the
conditions set forth in subparagraph (d)1.

(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accomodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

17
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1 f. The independent contractor receives conpensation

2| for work or services perforned for a commission or on a

3| per-job or conpetitive-bid basis and not on any other basis;
4 g. The independent contractor nmay realize a profit or
5| suffer a loss in connection with perform ng work or services;
6 h. The independent contractor has continuing or

7| recurring business liabilities or obligations; and

8 i. The success or failure of the independent

9| contractor's business depends on the relationship of business
10 | recei pts to expenditures.

11

12 | However, the determnination as to whether an individua

13| included in the Standard Industrial C assification Manual of
14 | 1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,

15| 0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
16 | 2448, or 2449, or a newspaper delivery person, is an

17 | i ndependent contractor is governed not by the criteria in this
18 | paragraph but by conmmon-1law principles, giving due

19 | consideration to the business activity of the individual

20 2. Areal estate sal esperson or agent, if that person
21| agrees, in witing, to performfor renuneration solely by way
22 | of commi ssi on.

23 3. Bands, orchestras, and nusical and theatrica

24 | perforners, including disk jockeys, performng in |licensed

25 | premi ses as defined in chapter 562, if a witten contract

26 | evidenci ng an i ndependent contractor relationship is entered
27 | into before the commencenent of such entertainnent.

28 4. An owner-operator of a nmotor vehicle who transports
29 | property under a witten contract with a notor carrier which
30 | evidences a relationship by which the owner-operator assunes
31| the responsibility of an enployer for the performance of the

18
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contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
equi valent to the customary mleage and per diempaid to
salaried workers in the community as determ ned by the
depart nment eiwi-sten; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be
exenpt fromthis chapter

19
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8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner
in a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this
chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provi des any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi ti oned upon, or expressed as a proportion of, fare
revenues.

11. A person who perforns services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit
organi zation that sponsors an anmateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or
ti mekeepers. This subparagraph does not apply to any person
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enpl oyed by a district school board who serves as a sports
official as required by the enploying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

Section 4. Section 440.021, Florida Statutes, is
amended to read:

440. 021 Exenption of workers' conpensation from
chapter 120.--Wrkers' conpensation adjudi cations by judges of
conpensation clains are exenpt from chapter 120, and no judge
of conpensation clains shall be considered an agency or a part
t hereof. Conmmunications of the result of investigations by the
depart nent eiwi-stof pursuant to s. 440.185(4) are exenpt from
chapter 120. In all instances in which the departnent division
institutes action to collect a penalty or interest which may
be due pursuant to this chapter, the penalty or interest shal
be assessed wi thout hearing, and the party agai nst which such
penalty or interest is assessed shall be given witten notice
of such assessnent and shall have the right to protest within
20 days of such notice. Upon receipt of a tinmely notice of
protest and after such investigation as nmay be necessary, the
departnment eiwistoen shall, if it agrees with such protest,
notify the protesting party that the assessnent has been
revoked. |If the departnent eivistenr does not agree with the
protest, it shall refer the matter to the judge of
conpensation clainms for determ nation pursuant to s.

440. 25(2)-(5). Such action of the departnent diviston is
exenpt fromthe provisions of chapter 120.

Section 5. Section 440.05, Florida Statutes, is
amended to read:

440.05 Election of exenption; revocation of election
notice; certification.--
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(1) Each corporate officer who elects not to accept
the provisions of this chapter or who, after electing such
exenption, revokes that exenption shall mail to the departnent
ti-vi-ston in Tal |l ahassee notice to such effect in accordance
with a formto be prescribed by the departnent divisioen

(2) Each sole proprietor or partner who elects to be
included in the definition of "enployee" or who, after such
el ection, revokes that election nust nail to the departnment
givistoenr in Tal |l ahassee notice to such effect, in accordance
with a formto be prescribed by the departnent division

(3) Each sole proprietor, partner, or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter or who,
after electing such exenption, revokes that exenption, mnust
mail a witten notice to such effect to the division on a form
prescribed by the departnent divistoen. The notice of election
to be exenpt fromthe provisions of this chapter nust be
notari zed and under oath. The notice of election to be exenpt
which is submitted to the departnent eiwistoenr by the sole
proprietor, partner, or officer of a corporation nust list the
nane, federal tax identification nunber, social security
nunber, all certified or registered |licenses issued pursuant
to chapter 489 held by the person seeking the exenption, a
copy of relevant docunentation as to enploynent status filed
with the Internal Revenue Service as specified by the
depart nment eiwi-stoft, a copy of the rel evant occupationa
license in the primary jurisdiction of the business, and, for
corporate officers and partners, the registration nunber of
the corporation or partnership filed with the Division of
Corporations of the Departnent of State. The notice of
el ection to be exenpt nust identify each sole proprietorshinp,
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1| partnership, or corporation that enploys the person el ecting
2| the exenption and nust |ist the social security nunber or

3| federal tax identification nunber of each such enpl oyer and

4| the additional docunentation required by this section. In

5] addition, the notice of election to be exenpt nust provide

6| that the sole proprietor, partner, or officer electing an

7 | exenption is not entitled to benefits under this chapter, nust
8 | provide that the election does not exceed exenption limts for
9| officers and partnerships provided in s. 440.02, and nust

10| certify that any enpl oyees of the sole proprietor, partner, or
11| officer electing an exenption are covered by workers

12 | conpensation i nsurance. Upon receipt of the notice of the

13| election to be exenpt, receipt of all application fees, and a
14 | determ nation by the departnent divisten that the notice neets
15| the requirenents of this subsection, the departnent diviston
16 | shall issue a certification of the election to the sole

17 | proprietor, partner, or officer, unless the departnent

18 | di-visi-on deternines that the information contained in the

19| notice is invalid. The departnent divisien shall revoke a
20| certificate of election to be exenpt from coverage upon a
21 | determ nation by the departnent di-vision that the person does
22 | not neet the requirenents for exenption or that the
23| information contained in the notice of election to be exenpt
24 1is invalid. The certificate of election nust |list the nanmes of
25| the sole proprietorship, partnership, or corporation listed in
26 | the request for exenption. A new certificate of election nust
27 | be obtained each tine the person is enployed by a new sol e
28 | proprietorship, partnership, or corporation that is not |isted
29| on the certificate of election. A copy of the certificate of
30| el ection nmust be sent to each workers' conpensation carrier
3l | identified in the request for exenption. Upon filing a notice
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1| of revocation of election, a sole proprietor, partner, or

2| officer who is a subcontractor nust notify her or his

3| contractor. Upon revocation of a certificate of election of
4 | exenption by the departnent divisten, the departnent division
5] shall notify the workers' conpensation carriers identified in
6 | the request for exenption

7 (4) The notice of election to be exenpt fromthe

8 | provisions of this chapter nust contain a notice that clearly
9| states in substance the follow ng: "Any person who, know ngly
10 ) and with intent to injure, defraud, or deceive the departnent
11 | divistonr or any enpl oyer or enployee, insurance conpany, or
12 | purposes program files a notice of election to be exenpt

13 | containing any false or misleading information is guilty of a
14| felony of the third degree." Each person filing a notice of
15 ] election to be exenpt shall personally sign the notice and

16 | attest that he or she has revi ewed, understands, and

17 | acknowl edges the foregoing notice.

18 (5) A notice given under subsection (1), subsection
19 ] (2), or subsection (3) shall becone effective when issued by
20 | the departnent eivistenr or 30 days after an application for an
21 | exenption is received by the departnent eiwvistoerr, whichever
22 | occurs first. However, if an accident or occupational disease
23| occurs less than 30 days after the effective date of the

24 | i nsurance policy under which the paynent of conpensation is
25 | secured or the date the enployer qualified as a self-insurer
26 | such notice is effective as of 12:01 a.m of the day foll ow ng
27| the date it is mailed to the departnent eivisterr in

28 | Tal | ahassee.

29 (6) A construction industry certificate of election to
30 | be exenpt which is issued in accordance with this section

31| shall be valid for 2 years after the effective date stated
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thereon. Both the effective date and the expiration date nust
be listed on the face of the certificate by the departnent
thi—vi-stort. The construction industry certificate nust expire at
m dnight, 2 years fromits issue date, as noted on the face of
the exenption certificate. Any person who has received from
the division a construction industry certificate of election
to be exenpt which is in effect on Decenber 31, 1998, shal
file a new notice of election to be exenpt by the last day in
his or her birth nonth follow ng Decenber 1, 1998. A
construction industry certificate of election to be exenpt may
be revoked before its expiration by the sole proprietor
partner, or officer for whomit was issued or by the division
for the reasons stated in this section. At |east 60 days prior
to the expiration date of a construction industry certificate
of exenption issued after Decenber 1, 1998, the departnent
thi—vistort shall send notice of the expiration date and an
application for renewal to the certificateholder at the
address on the certificate.

(7) Any contractor responsible for conpensation under
S. 440.10 may register in witing with the workers
conpensation carrier for any subcontractor and shal
thereafter be entitled to receive witten notice fromthe
carrier of any cancellation or nonrenewal of the policy.

(8)(a) The departnent divistoen nust assess a fee of
$50 with each request for a construction industry certificate
of election to be exenpt or renewal of election to be exenpt
under this section

(b) The funds collected by the departnent division
shall be used to adm nister this section, to audit the
busi nesses that pay the fee for conpliance with any
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1| requirenents of this chapter, and to enforce conpliance with
2| the provisions of this chapter

3 (9) The departnent di-visionr may by rule prescribe

4| forms and procedures for filing an el ection of exenption

5] revocation of election to be exenpt, and notice of election of
6 | coverage for all enployers and require specified forns to be
7| submitted by all enployers in filing for the el ection of

8 | exenption. The departnent divisten may by rule prescribe forns
9| and procedures for issuing a certificate of the election of
10 | exenpti on.

11 Section 6. Paragraph (d) of subsection (7) of section
12 | 440.09, Florida Statutes, is anended to read:

13 440. 09 Coverage. - -

14 (7)

15 (d) The agency ¢i~vi-sion shall provide by rule for the
16 | aut hori zation and regul ation of drug-testing policies,

17 | procedures, and nethods. Testing of injured enpl oyees shal

18 | not conmence until such rul es are adopt ed.

19 Section 7. Paragraphs (f) and (g) of subsection (1) of
20 | section 440.10, Florida Statutes, are anended to read:
21 440.10 Liability for conpensation.--
22 (1)
23 (f) If an enployer willfully fails to secure
24 | conpensation as required by this chapter, the departnent
25 | di-viston may assess agai nst the enployer a penalty not to
26 | exceed $5,000 for each enpl oyee of that enployer who is
27 | classified by the enpl oyer as an independent contractor but
28 | who is found by the departnent divistoen to not neet the
29 | criteria for an independent contractor that are set forth in
30| s. 440.02.
31
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(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if:

1. The independent contractor provides the genera
contractor with an affidavit stating that he or she neets al
the requirenents of s. 440.02(14)(d); and

2. The independent contractor provides the genera
contractor with a valid certificate of workers' conpensation

insurance or a valid certificate of exenption issued by the
depart nent ei-vi-sion

A sole proprietor, partner, or officer of a corporation who
el ects exenption fromthis chapter by filing a certificate of
el ection under s. 440.05 may not recover benefits or
conpensation under this chapter. An independent contractor
who provides the general contractor with both an affidavit
stating that he or she neets the requirenments of s.
440.02(14) (d) and a certificate of exenption is not an
enpl oyee under s. 440.02(14)(c) and may not recover benefits
under this chapter. For purposes of determning the
appropriate prem umfor workers' conpensation coverage
carriers may not consider any person who neets the
requi renents of this paragraph to be an enpl oyee.

Section 8. Subsection (2), paragraph (a) of subsection
(3), and paragraph (g) of subsection (7) of section 440.102,
Fl ori da Statutes, are anended to read

440.102 Drug-free workpl ace programrequirenents. --The
followi ng provisions apply to a drug-free workpl ace program
i mpl erented pursuant to law or to rules adopted by the Agency
for Health Care Admi nistration:

(2) DRUG TESTING --An enpl oyer nmay test an enpl oyee or
job applicant for any drug described in paragraph (1)(c). In
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order to qualify as having established a drug-free workpl ace
program whi ch affords an enployer the ability to qualify for

t he di scounts provided under s. 627.0915 and deny nedical and
i ndemmity benefits, under this chapter all drug testing
conducted by enployers shall be in confornity with the

st andards and procedures established in this section and al
appl i cabl e rul es adopted pursuant to this section. However, an
enpl oyer does not have a legal duty under this section to
request an enpl oyee or job applicant to undergo drug testing.
If an enployer fails to maintain a drug-free workpl ace program
in accordance with the standards and procedures established in
this section and in applicable rules, the enpl oyer shall not
be eligible for discounts under s. 627.0915. Al enpl oyers
qgual i fying for and receiving discounts provided under s.

627. 0915 nust be reported annually by the insurer to the
depart nent ei-vi-sion

(3) NOTICE TO EMPLOYEES AND JOB APPLI CANTS. - -

(a) One tine only, prior to testing, an enpl oyer shal
give all enpl oyees and job applicants for enploynent a witten
policy statenent which contains:

1. A general statenment of the enployer's policy on
enpl oyee drug use, which nust identify:

a. The types of drug testing an enployee or job
applicant may be required to submit to, including
r easonabl e-suspi ci on drug testing or drug testing conducted on
any ot her basis.

b. The actions the enpl oyer nay take against an
enpl oyee or job applicant on the basis of a positive confirned
drug test result.

2. A statenent advising the enployee or job applicant
of the existence of this section.

28
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3. A general statenent concerning confidentiality.

4. Procedures for enpl oyees and job applicants to
confidentially report to a nedical review officer the use of
prescription or nonprescription nedications to a nedica
review officer both before and after being tested.

5. Alist of the nbst commpn nedi cations, by brand
nane or conmon nane, as applicable, as well as by chemica
nane, which nmay alter or affect a drug test. A list of such
nedi cations as devel oped by the Agency for Health Care
Adm ni stration shall be available to enployers through the
depart nent biviston—ef—Wbrkers—Conpensation—of—the Departrent
of—tLabor—and—Erptoyrent—Seecurity.

6. The consequences of refusing to subnmit to a drug
test.

7. A representative sanpling of nanes, addresses, and
t el ephone nunbers of enpl oyee assi stance prograns and | oca
drug rehabilitation prograns.

8. A statenent that an enpl oyee or job applicant who
receives a positive confirnmed test result nmay contest or
explain the result to the nedical review officer within 5
wor ki ng days after receiving witten notification of the test
result; that if an enployee's or job applicant's explanation
or challenge is unsatisfactory to the nedical review officer
the nmedical review officer shall report a positive test result
back to the enpl oyer; and that a person may contest the drug
test result pursuant to law or to rul es adopted by the Agency
for Health Care Adm nistration.

9. A statenent informng the enpl oyee or job applicant
of his or her responsibility to notify the |aboratory of any
adm nistrative or civil action brought pursuant to this
secti on.
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10. A list of all drugs for which the enpl oyer wll
test, described by brand name or commobn nane, as applicable,
as well as by chem cal nane.

11. A statenent regarding any applicable collective
bar gai ni ng agreenent or contract and the right to appeal to
the Public Enpl oyees Rel ati ons Commi ssion or applicable court.

12. A statenent notifying enployees and job applicants
of their right to consult with a nedical review officer for
technical information regarding prescription or
nonprescri ption nedication

(7) EMPLOYER PROTECTI ON. - -

(g) This section does not prohibit an enpl oyer from
conducting nedical screening or other tests required,
permtted, or not disallowed by any statute, rule, or
regul ation for the purpose of nonitoring exposure of enpl oyees
to toxic or other unhealthy substances in the workplace or in
the performance of job responsibilities. Such screening or
testing is limted to the specific substances expressly
identified in the applicable statute, rule, or regulation
unl ess prior witten consent of the enployee is obtained for
other tests. Such screening or testing need not be in
conpliance with the rul es adopted by the Agency for Health
Care Admi nistration under this chapter or under s. 112.0455. A
public enployer may, through the use of an unbi ased sel ection
procedure, conduct random drug tests of enpl oyees occupying
safety-sensitive or special-risk positions if the testing is
perforned in accordance with drug-testing rul es adopted by the
Agency for Health Care Administration and the departnent ef
tabor—and—Erptoyrent—Seeuri+ty. |f applicable, random drug

testing nust be specified in a collective bargai ni ng agreenent
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as negotiated by the appropriate certified bargai ni ng agent
before such testing is inplenented.

Section 9. Section 440.103, Florida Statutes, is
amended to read:

440.103 Building permts; identification of nininmm
prem um policy.--Except as otherw se provided in this chapter
every enployer shall, as a condition to receiving a building
permt, show proof that it has secured conpensation for its
enpl oyees under this chapter as provided in ss. 440.10 and
440. 38. Such proof of conpensation nust be evidenced by a
certificate of coverage issued by the carrier, a valid
exenption certificate approved by the departnment or the

di vision, or a copy of the enployer's authority to self-insure
and shall be presented each tine the enployer applies for a
building permit. As provided in s. 627.413(5), each
certificate of coverage nust show, on its face, whether or not
coverage is secured under the m ni mum preni um provisi ons of

rul es adopted by rating organi zations |licensed by the

depart ment ef—tnsuranee. The words "m ni mum prem um policy" or
equi val ent | anguage shall be typed, printed, stanped, or

| egi bly handwritten.

Section 10. Paragraph (a) of subsection (2) of section
440. 105, Florida Statutes, is anended to read:

440.105 Prohibited activities; reports; penalties;
limtations.--

(2) \Whoever violates any provision of this subsection
commts a m sdermeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to
knowi ngl y:
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1 1. Coerce or attenpt to coerce, as a precondition to
2 | enpl oynent or otherwi se, an enployee to obtain a certificate
3| of election of exenption pursuant to s. 440. 05.

4 2. Discharge or refuse to hire an enpl oyee or job

5| applicant because the enpl oyee or applicant has filed a claim
6 | for benefits under this chapter

7 3. Discharge, discipline, or take any other adverse

8 | personnel action against any enpl oyee for disclosing

9] information to the departnent divisioen or any | aw enforcenent
10 | agency relating to any violation or suspected violation of any
11| of the provisions of this chapter or rules promul gated

12 | hereunder.

13 4. Violate a stop-work order issued by the departnent
14 | giviston pursuant to s. 440. 107.

15 Section 11. Subsections (3) and (4) of section

16 | 440. 106, Florida Statutes, are anended to read:

17 440.106 Civil renedies; admnistrative penalties.--

18 (3) \Whenever any group or individual self-insurer

19 | carrier, rating bureau, or agent or other representative of
20| any carrier or rating bureau is determ ned to have viol ated s.
21| 440. 105, the departnent ef—tnsurance nay revoke or suspend the
22 | authority or certification of any group or individua
23| self-insurer, carrier, agent, or broker
24 (4) The departnent di-vision shall report any
25| contractor deternmined in violation of requirenents of this
26 | chapter to the appropriate state |licensing board for
27 | disciplinary action
28 Section 12. Section 440.107, Florida Statutes, is
29 | anended to read:
30 440. 107 Departnent Brvistoen powers to enforce enpl oyer
31| conpliance with coverage requirenents. --
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(1) The Legislature finds that the failure of an
enpl oyer to conply with the workers' conpensation coverage
requi rements under this chapter poses an i nmedi ate danger to
public health, safety, and welfare. The Legi sl ature authorizes
t he departnent di-vi-sioft to secure enpl oyer conpliance with the
wor kers' conpensation coverage requirenents and authorizes the
depart nment eiwisteft to conduct investigations for the purpose
of ensuring enpl oyer conpliance.

(2) The departnent di-vi-sionr and its authorized
representatives may enter and i nspect any place of business at
any reasonable tinme for the limted purpose of investigating
conpliance with workers' conpensation coverage requirenents
under this chapter. Each enpl oyer shall keep true and accurate
busi ness records that contain such information as the
depart nment ei~wi-ston prescribes by rule. The business records
must contain informati on necessary for the departnent diviston
to determ ne conpliance with workers' conpensation coverage
requi rements and nust be nmamintained within this state by the
busi ness, in such a manner as to be accessible within a
reasonabl e ti me upon request by the departnent eivisioen. The
busi ness records nust be open to inspection and be avail abl e
for copying by the departnent divistoer at any reasonable tine
and place and as often as necessary. The departnent division
may require fromany enployer any sworn or unsworn reports,
pertaining to persons enpl oyed by that enpl oyer, deened
necessary for the effective administration of the workers
conpensati on coverage requirenents.

(3) In discharging its duties, the departnent ¢ivision
may adninister oaths and affirmations, certify to official
acts, issue subpoenas to conpel the attendance of w tnesses
and the production of books, papers, correspondence,
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nmenor anda, and ot her records deermed necessary by the

depart nent ei~wi-stoft as evidence in order to ensure proper
conpliance with the coverage provisions of this chapter

(4) |If a person has refused to obey a subpoena to
appear before the departnent divisten or its authorized
representative and produce evi dence requested by the
depart nment eiwi-stoft or to give testinony about the matter that
is under investigation, a court has jurisdiction to issue an
order requiring conpliance with the subpoena if the court has
jurisdiction in the geographical area where the inquiry is
being carried on or in the area where the person who has
refused the subpoena is found, resides, or transacts business.
Failure to obey such a court order may be puni shed by the
court as contenpt.

(5) \Whenever the departnent divistonr determ nes that
an enpl oyer who is required to secure the paynent to his or
her enpl oyees of the conpensation provided for by this chapter
has failed to do so, such failure shall be deenmed an i nmedi at e
serious danger to public health, safety, or welfare sufficient
to justify service by the departnent divisten of a stop-work
order on the enployer, requiring the cessation of all business
operations at the place of enploynent or job site. The order
shal | take effect upon the date of service upon the enployer,
unl ess the enpl oyer provides evidence satisfactory to the
depart nment ei~wi-steft of having secured any necessary insurance
or self-insurance and pays a civil penalty to the departnent
thi—vistont, to be deposited by the departnent divistoen into the
Wor kers' Conpensation Administration Trust Fund, in the anpunt
of $100 per day for each day the enployer was not in
conpliance with this chapter.
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(6) The departnent eivisionr nmay file a conplaint in
the circuit court in and for Leon County to enjoin any
enpl oyer, who has failed to secure conpensation as required by
this chapter, from enploying individuals and from conducti ng
busi ness until the enployer presents evidence satisfactory to
t he depart nent di~visionr of having secured paynent for
conpensation and pays a civil penalty to the departnent
thi~visiont, to be deposited by the departnent divistoen into the
Wor kers' Conpensation Administration Trust Fund, in the anpunt
of $100 per day for each day the enployer was not in
conpliance with this chapter.

(7) In addition to any penalty, stop-work order, or
i njunction, the departnent divistoef may assess agai nst any
enpl oyer, who has failed to secure the paynent of conpensation
as required by this chapter, a penalty in the anount of:

(a) Twice the anpbunt the enpl oyer woul d have paid
during periods it illegally failed to secure paynent of
conpensation in the preceding 3-year period based on the
enpl oyer's payroll during the preceding 3-year period; or

(b) ©One thousand doll ars, whichever is greater

Any penalty assessed under this subsection is due within 30
days after the date on which the enployer is notified, except
that, if the departnent divistoen has posted a stop-work order
or obtained injunctive relief against the enployer, paynent is
due, in addition to those conditions set forth in this
section, as a condition to relief froma stop-work order or an
injunction. Interest shall accrue on anounts not paid when due
at the rate of 1 percent per nonth.

(8) The departnent eiwi-stoft nay bring an action in
circuit court to recover penalties assessed under this
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section, including any interest owed to the departnent
th—vi-stoft pursuant to this section. In any action brought by

t he departnment eivisionr pursuant to this section in which it
prevails, the circuit court shall award costs, including the
reasonabl e costs of investigation and a reasonable attorney's
f ee.

(9) Any judgnent obtained by the departnent division
and any penalty due pursuant to the service of a stop-work
order or otherw se due under this section shall, unti
collected, constitute a |lien upon the entire interest of the
enpl oyer, legal or equitable, in any property, real or
personal, tangible or intangible; however, such lien is
subordi nate to clainms for unpaid wages and any prior recorded
liens, and a lien created by this section is not valid against
any person who, subsequent to such lien and in good faith and
for val ue, purchases real or personal property from such
enpl oyer or becones the nortgagee on real or personal property
of such enpl oyer, or against a subsequent attaching creditor
unl ess, with respect to real estate of the enployer, a notice
of the lien is recorded in the public records of the county
where the real estate is |located, and with respect to persona
property of the enployer, the notice is recorded with the
Secretary of State.

(10) Any |aw enforcenent agency in the state may, at
the request of the departnent divistonr, render any assi stance
necessary to carry out the provisions of this section
including, but not limted to, preventing any enpl oyee or
ot her person fromrenaining at a place of enploynent or job
site after a stop-work order or injunction has taken effect.

(11) Actions by the departnent eivistenr under this
section nmust be contested as provided in chapter 120. Al
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civil penalties assessed by the departnent divisi+or nust be
paid into the Wrkers' Conpensation Administration Trust Fund.
The departnment di~visionr shall return any suns previously paid,
upon conclusion of an action, if the departnent division fails
to prevail and if so directed by an order of court or an

adm nistrative hearing officer. The requirenents of this
subsection may be net by posting a bond in an anpbunt equal to
twice the penalty and in a form approved by the departnent
thi-vi-sion

Section 13. Subsection (1) of section 440.108, Florida
Statutes, is anended to read:

440.108 |Investigatory records relating to workers
conpensati on enpl oyer conpliance; confidentiality.--

(1) Al investigatory records of the departnent
Bviston—ef—\Wrkers—Conpensation nade or received pursuant to
s. 440.107 and any records necessary to conplete an
i nvestigation are confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
until the investigation is conpleted or ceases to be active.
For purposes of this section, an investigation is considered
"active" while such investigation is being conducted by the
departnent eiwi-steft with a reasonabl e, good faith belief that
it my lead to the filing of adnministrative, civil, or
crimnal proceedings. An investigation does not cease to be
active if the agency is proceeding with reasonabl e di spatch
and there is a good faith belief that action nmay be initiated
by the agency or other adninistrative or |aw enforcenent
agency. After an investigation is conpleted or ceases to be
active, records relating to the investigation remain
confidential and exenpt fromthe provisions of s. 119.07(1)
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1| and s. 24(a), Art. | of the State Constitution if disclosure
2 | woul d:

3 (a) Jeopardize the integrity of another active

4] investigation;

5 (b) Reveal a trade secret, as defined in s. 688.002;
6 (c) Reveal business or personal financial information
7 (d) Reveal the identity of a confidential source;

8 (e) Defane or cause unwarranted damage to the good

9 | nane or reputation of an individual or jeopardize the safety
10 | of an individual; or

11 (f) Reveal investigative techniques or procedures.

12 Section 14. Section 440.125, Florida Statutes, is

13 | anended to read:

14 440. 125 Medical records and reports; identifying

15 ) information in enployee nedical bills; confidentiality.--

16 (1) Any nedical records and nedical reports of an

17 | injured enpl oyee and any information identifying an injured
18 | enpl oyee in nedical bills which are provided to the

19 | departnent, agency, or Departnent of Educati on brwisten—of
20 | Wérkers—Conpensatton—of—the—bPepartrent—of—taboer—and

21 | Enptoyrent—Seecurity pursuant to s. 440. 13 are confidential and
22 | exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
23| 1 of the State Constitution, except as otherw se provided by
24 | this chapter.

25 (2) The Legislature finds that it is a public

26 | necessity that an injured enpl oyee's nedical records and

27 | medical reports and information identifying the enployee in
28 | nedical bills held by the departnment, agency, or Departnment of
29 | Educati on Brvisten—ef—Wrkers—Compensation pursuant to s.

30 | 440. 13 be confidential and exenpt fromthe public records | aw
31| Public access to such information is an invasion of the

38
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 66-C
311-830-02

1| injured enployee's right to privacy in that personal

2| sensitive informati on woul d be reveal ed, and public know edge
3| of such information could | ead to discrinination against the
4 | enpl oyee by coworkers and others. Additionally, there is
5]little utility in providing public access to such information
6|in that the effectiveness and efficiency of the workers

7 | conpensati on program can be ot herw se adequately nonitored and
8 | eval uat ed

9 (3) The departnent may share any confidential and

10 | exenpt information received pursuant to s. 440.13 with the

11| Agency for Health Care Adninistration in furtherance of the
12 | agency's official duties under ss. 440.13 and 440.134. The

13 | agency shall mamintain the confidential and exenpt status of

14 | the informtion

15 Section 15. Subsections (1), (3), (4), (5, (6), (7),
161 (8), (9, (11), (12), (13), and (15) of section 440. 13,

17| Florida Statutes, are anended to read:

18 440.13 Medical services and supplies; penalty for

19 | violations; limtations.--

20 (1) DEFINITIONS.--As used in this section, the term
21 (a) "Alternate nedical care" nmeans a change in

22 | treatnent or health care provider.

23 (b) "Attendant care" neans care rendered by trained
24 | professional attendants which is beyond the scope of househol d
25| duties. Fam |y nenbers nmay provi de nonprof essional attendant
26 | care, but may not be conpensated under this chapter for care
27 | that falls within the scope of household duties and ot her

28 | services nornmally and gratuitously provided by fanm |y nenbers.
29 | "Fam |y nenber" neans a spouse, father, nother, brother

30| sister, child, grandchild, father-in-law, nother-in-Ilaw, aunt,
31| or uncle.
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(c) "Carrier" neans, for purposes of this section
i nsurance carrier, self-insurance fund or individually
sel f-insured enpl oyer, or assessable nutual insurer

(d) "Catastrophic injury" neans an injury as defined
in s. 440.02.

(e) "Certified health care provider" neans a health
care provider who has been certified by the agency ¢ivisionr or
who has entered an agreenent with a |icensed nmanaged care
organi zation to provide treatnment to injured workers under
this section. Certification of such health care provider nust
i ncl ude docunentation that the health care provider has read
and is familiar with the portions of the statute, inpairnent
gui des, and rul es which govern the provision of renedial
treatnment, care, and attendance.

(f) "Conpensable" neans a determnation by a carrier
or judge of conpensation clains that a condition suffered by
an enpl oyee results froman injury arising out of and in the
course of enploynent.

(g) "Energency services and care" neans energency
services and care as defined in s. 395.002.

(h) "Health care facility" means any hospital |icensed
under chapter 395 and any health care institution |icensed
under chapter 400.

(i) "Health care provider" means a physician or any
recogni zed practitioner who provides skilled services pursuant
to a prescription or under the supervision or direction of a
physi ci an and who has been certified by the agency ¢ivision as
a health care provider. The term"health care provider"
includes a health care facility.

(j) "Independent nedical exaniner" neans a physician
sel ected by either an enpl oyee or a carrier to render one or
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nore i ndependent nedi cal exam nations in connection with a

di spute arising under this chapter

(k) "Independent nedical exam nation" neans an
obj ective eval uation of the injured enployee's nedica
condition, including, but not limted to, inpairnment or work
status, perfornmed by a physician or an expert nedical advisor
at the request of a party, a judge of conpensation clains, or
t he agency divist+orr to assist in the resolution of a dispute
ari sing under this chapter.

(1) "Instance of overutilization" neans a specific
i nappropriate service or |level of service provided to an
i njured enpl oyee.

(m "Medically necessary" neans any nedical service or
nedi cal supply which is used to identify or treat an illness
or injury, is appropriate to the patient's diagnhosis and
status of recovery, and is consistent with the |ocation of
service, the level of care provided, and applicable practice
paraneters. The service should be w dely accepted anong
practicing health care providers, based on scientific
criteria, and determined to be reasonably safe. The service
nmust not be of an experinental, investigative, or research
nat ure, except in those instances in which prior approval of
the Agency for Health Care Adm nistration has been obt ai ned.
The Agency for Health Care Administration shall adopt rules
providing for such approval on a case-by-case basis when the
service or supply is shown to have significant benefits to the
recovery and well -being of the patient.

(n) "Medicine" neans a drug prescribed by an
aut hori zed health care provider and includes only generic
drugs or single-source patented drugs for which there is no
generic equivalent, unless the authorized health care provider
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wites or states that the brand-nane drug as defined in s.
465.025 is nedically necessary, or is a drug appearing on the
schedul e of drugs created pursuant to s. 465.025(6), or is
avail able at a cost lower than its generic equival ent.

(o) "Palliative care" neans noncurative nedica
services that mtigate the conditions, effects, or pain of an
injury.

(p) "Pattern or practice of overutilization" neans
repetition of instances of overutilization within a specific
nedi cal case or nultiple cases by a single health care
provi der.

(q) "Peer review' neans an evaluation by two or nore
physicians |licensed under the sane authority and with the sane
or simlar specialty as the physician under review, of the
appropriateness, quality, and cost of health care and health
services provided to a patient, based on nedically accepted
st andar ds.

(r) "Physician" or "doctor" neans a physician |licensed
under chapter 458, an osteopathic physician |icensed under
chapter 459, a chiropractic physician |licensed under chapter
460, a podiatric physician |licensed under chapter 461, an
optonetrist |icensed under chapter 463, or a dentist |icensed
under chapter 466, each of whom nust be certified by the
agency ¢i~vi-stoft as a health care provider

(s) "Reinbursenent dispute" neans any di sagreenent
between a health care provider or health care facility and
carrier concerning paynent for nedical treatnent.

(t) "Uilization control" neans a systematic process
of inplenenting neasures that assure overall nmnagenent and
cost contai nment of services delivered.
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1 (u) "Uilization review' nmeans the eval uation of the
2 | appropriateness of both the |l evel and the quality of health

3| care and health services provided to a patient, including, but
4] not |limted to, evaluation of the appropriateness of

5| treatnent, hospitalization, or office visits based on

6 | nedically accepted standards. Such eval uation nust be

7 | acconpli shed by neans of a systemthat identifies the

8| utilization of nedical services based on nedically accepted

9 | standards as established by nedical consultants with

10| qualifications sinmlar to those providing the care under

11| review, and that refers patterns and practices of

12 | overutilization to the agency éivisioen

13 (3) PROVIDER ELIGABILITY; AUTHORI ZATION. - -

14 (a) As a conditionto eligibility for paynent under

15| this chapter, a health care provider who renders services nust
16 | be a certified health care provider and nust receive

17 | aut hori zation fromthe carrier before providing treatnent.

18 | This paragraph does not apply to energency care. The agency
19 | giviston shall adopt rules to inplenent the certification of
20 | health care providers.
21 (b) A health care provider who renders energency care
22 | must notify the carrier by the close of the third business day
23| after it has rendered such care. If the energency care results
24 | in adm ssion of the enployee to a health care facility, the
25| health care provider nust notify the carrier by tel ephone
26 | within 24 hours after initial treatnent. Emergency care is not
27 | conpensabl e under this chapter unless the injury requiring
28 | energency care arose as a result of a work-rel ated acci dent.
29 | Pursuant to chapter 395, all |icensed physicians and health
30| care providers in this state shall be required to nmake their
31| services avail able for energency treatnment of any enpl oyee
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eligible for workers' conpensation benefits. To refuse to nake
such treatnent available is cause for revocation of a |icense.

(c) A health care provider may not refer the enpl oyee
to another health care provider, diagnostic facility, therapy
center, or other facility without prior authorization fromthe
carrier, except when energency care is rendered. Any referra
nmust be to a health care provider that has been certified by
t he agency divis+onr, unless the referral is for energency
treat ment.

(d) A carrier nust respond, by tel ephone or in
witing, to a request for authorization by the close of the
third business day after receipt of the request. A carrier who
fails to respond to a witten request for authorization for
referral for nedical treatnent by the close of the third
busi ness day after receipt of the request consents to the
nedi cal necessity for such treatnment. Al such requests nust
be made to the carrier. Notice to the carrier does not include
notice to the enpl oyer.

(e) Carriers shall adopt procedures for receiving,
revi ewi ng, docunenting, and responding to requests for
aut hori zati on. Such procedures shall be for a health care
provider certified under this section

(f) By accepting paynent under this chapter for
treatnent rendered to an injured enployee, a health care
provider consents to the jurisdiction of the agency diviston
as set forth in subsection (11) and to the submi ssion of al
records and other information concerning such treatnment to the
agency ¢hi~vi-stoft in connection with a rei nbursenment dispute,
audit, or review as provided by this section. The health care
provider nust further agree to conply with any decision of the
agency ¢i~vi-stoft rendered under this section
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1 (g) The enployee is not liable for paynent for nedica
2| treatnment or services provided pursuant to this section except
3| as otherwi se provided in this section

4 (h) The provisions of s. 456.053 are applicable to

5| referrals anong health care providers, as defined in

6 | subsection (1), treating injured workers.

7 (i) Notwi thstandi ng paragraph (d), a claimfor

8 | specialist consultations, surgical operations,

9 | physi ot herapeutic or occupational therapy procedures, X-ray
10 | exami nations, or special diagnostic |laboratory tests that cost
11 | nore than $1,000 and other specialty services that the agency
12 | gdiviston identifies by rule is not valid and rei nbursable
13 | unless the services have been expressly authorized by the
14 | carrier, or unless the carrier has failed to respond within 10
15 ]| days to a witten request for authorization, or unless
16 | emergency care is required. The insurer shall not refuse to
17 | aut hori ze such consultation or procedure unless the health
18 | care provider or facility is not authorized or certified or
19 | unl ess an expert nedical advisor has determ ned that the
20| consultation or procedure is not nedically necessary or
21 | ot herwi se conpensabl e under this chapter. Authorization of a
22 | treatnent plan does not constitute express authorization for
23 | purposes of this section, except to the extent the carrier
24 | provides otherwise in its authorization procedures. This
25 | paragraph does not linit the carrier's obligation to identify
26 | and disallow overutilization or billing errors.

27 (j) Notwithstanding anything in this chapter to the

28 | contrary, a sick or injured enpl oyee shall be entitled, at al
29| tines, to free, full, and absolute choice in the sel ection of
30 | the pharmacy or pharnmaci st dispensing and filling

31| prescriptions for nedicines required under this chapter. It is

45
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Florida Senate - 2001 CS for SB 66-C
311-830-02

expressly forbidden for the agency divisten, an enployer, or a
carrier, or any agent or representative of the agency
thi—vi-stoft, an enployer, or a carrier to select the pharmacy or
pharmaci st which the sick or injured enpl oyee nust use;
condi ti on coverage or paynent on the basis of the pharnmacy or
pharnmaci st utilized; or to otherwise interfere in the

sel ection by the sick or injured enpl oyee of a pharnmacy or
phar naci st .

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DEPARTVENT BHA-SHEN. - -

(a) Any health care provider providing necessary
renedi al treatnent, care, or attendance to any injured worker
shal |l subnmit treatnent reports to the carrier in a fornmat
prescribed by the department in consultation with the agency

thvistonrr. A claimfor nedical or surgical treatnent is not
valid or enforceabl e agai nst such enpl oyer or enpl oyee,

unl ess, by the close of the third business day follow ng the
first treatnent, the physician providing the treatnment
furnishes to the enployer or carrier a prelimnary notice of
the injury and treatnment on forms prescribed by the departnent
in consultation with the agency eivistenr and, within 15 days
thereafter, furnishes to the enployer or carrier a conplete

report, and subsequent thereto furnishes progress reports, if
requested by the enployer or insurance carrier, at intervals
of not less than 3 weeks apart or at |less frequent intervals
if requested on forns prescribed by the departnent eivision

(b) Upon the request of the departnent diviston—of
VWorkers—Conmpensation, each nedical report or bill obtained or
received by the enployer, the carrier, or the injured
enpl oyee, or the attorney for the enployer, carrier, or
i njured enpl oyee, with respect to the renedial treatnent,
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1| care, and attendance of the injured enpl oyee, including any

2 | report of an exam nation, diagnosis, or disability evaluation
3| nmust be filed with the departnent bBrviston—oef—brkers—

4 | Conpensatiton pursuant to rules adopted by the departnent in

5] consultation with the agency ¢ivisionrr. The health care

6 | provider shall also furnish to the injured enployee or to his
7| or her attorney, on demand, a copy of his or her office chart,
8 | records, and reports, and may charge the injured enpl oyee an

9 | anobunt aut horized by the departnent divistonr for the copies.
10 | Each such health care provider shall provide to the agency or
11 | departnent divistoen informati on about the renedial treatnent,
12 | care, and attendance which the agency or departnent diviston
13 | reasonably requests.

14 (c) It is the policy for the administration of the

15 | workers' conpensation systemthat there be reasonabl e access
16 | to nedical information by all parties to facilitate the

17 | self-executing features of the law. Notwi thstanding the

18| linmtations in s. 456.057 and subject to the limtations in s.
19 | 381. 004, upon the request of the enployer, the carrier, an

20 | authorized qualified rehabilitation provider, or the attorney
21| for the enployer or carrier, the nedical records of an injured
22 | enpl oyee must be furnished to those persons and the nedica

23| condition of the injured enployee nust be discussed with those
24 | persons, if the records and the discussions are restricted to
25| conditions relating to the workplace injury. Any such

26 | di scussions nmay be held before or after the filing of a claim
27 | without the know edge, consent, or presence of any other party
28 | or his or her agent or representative. A health care provider
29 | who willfully refuses to provide nedical records or to discuss
30| the nedical condition of the injured enployee, after a

31| reasonabl e request is made for such information pursuant to
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1| this subsection, shall be subject by the agency ¢iwistef to

2| one or nore of the penalties set forth in paragraph (8)(b).

3 (5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

4 (a) In any dispute concerning overutilization, nedica
5| benefits, conpensability, or disability under this chapter

6| the carrier or the enployee may sel ect an independent nedica
7 | examiner. The exaniner nmay be a health care provider treating
8| or providing other care to the enpl oyee. An independent

9 | nedi cal exam ner nay not render an opinion outside his or her
10 | area of expertise, as denonstrated by |icensure and applicable
11 | practice paraneters.

12 (b) Each party is bound by his or her selection of an
13 | i ndependent nedical exam ner and is entitled to an alternate
14 | examiner only if:

15 1. The examiner is not qualified to render an opinion
16 | upon an aspect of the enployee's illness or injury which is
17 | material to the claimor petition for benefits;

18 2. The exam ner ceases to practice in the specialty
19 | relevant to the enpl oyee's condition
20 3. The examiner is unavail able due to injury, death,
21| or relocation outside a reasonably accessi bl e geographi c area;
22 | or
23 4. The parties agree to an alternate exam ner
24
25| Any party may request, or a judge of conpensation clains my
26 | require, designation of an agency a—divistenr nedi cal advi sor
27 | as an i ndependent nedical exam ner. The opinion of the
28 | advi sors acting as exam ners shall not be afforded the
29 | presunption set forth in paragraph (9)(c).
30 (c) The carrier may, at its election, contact the
3l | claimant directly to schedule a reasonable tine for an
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i ndependent nedi cal exami nation. The carrier nust confirmthe
scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical exanmination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uati ons under this
subsecti on.

(d) If the enployee fails to appear for the
i ndependent nedi cal exam nation wi thout good cause and fails
to advi se the physician at |east 24 hours before the schedul ed
date for the exanination that he or she cannot appear, the
enpl oyee is barred fromrecovering conpensation for any period
during which he or she has refused to submt to such
exam nation. Further, the enpl oyee shall reinburse the carrier
50 percent of the physician's cancellation or no-show fee
unl ess the carrier that schedul es the exanmination fails to
timely provide to the enployee a witten confirmation of the
date of the exam nation pursuant to paragraph (c) which
i ncl udes an expl anation of why he or she failed to appear. The
enpl oyee may appeal to a judge of conpensation clains for
rei mbursenent when the carrier wthholds paynent in excess of
the authority granted by this section

(e) No nedical opinion other than the opinion of a
nedi cal advi sor appointed by the judge of conpensation clains
or agency divistoen, an i ndependent nedi cal exam ner, or an
aut hori zed treating provider is adm ssible in proceedings
before the judges of conpensation cl ai ns.

(f) Attorney's fees incurred by an injured enployee in
connection with delay of or opposition to an independent
nedi cal exami nation, including, but not limted to, notions
for protective orders, are not recoverabl e under this chapter
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(6) UTILIZATION REVIEW --Carriers shall review al
bills, invoices, and other clains for paynent submtted by
health care providers in order to identify overutilization and
billing errors, and may hire peer review consultants or
conduct i ndependent nedical eval uations. Such consultants,

i ncludi ng peer review organi zations, are imune fromliability
in the execution of their functions under this subsection to
the extent provided in s. 766.101. If a carrier finds that
overutilization of nmedical services or a billing error has
occurred, it rmust disallow or adjust paynent for such services
or error without order of a judge of conpensation clains or

t he agency divis+on, if the carrier, in nmaking its

determ nation, has conplied with this section and rul es
adopted by the agency ¢diviston

(7) UTILI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who
el ects to contest the disallowance or adjustnent of paynent by
a carrier under subsection (6) must, within 30 days after
recei pt of notice of disallowance or adjustnent of paynent,
petition the agency ¢ivwisitoft to resolve the dispute. The
petitioner nust serve a copy of the petition on the carrier
and on all affected parties by certified nmail. The petition
nmust be acconpani ed by all docunents and records that support
the allegations contained in the petition. Failure of a
petitioner to subnmit such docunmentation to the agency ¢diviston
results in disnmissal of the petition

(b) The carrier nmust submt to the agency ¢ivision
within 10 days after receipt of the petition all docunentation
substantiating the carrier's disallowance or adjustnent.
Failure of the carrier to submt the requested docunentation
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to the agency divistoen within 10 days constitutes a wai ver of
all objections to the petition.

(c) Wthin 60 days after receipt of all docunentation
t he agency ¢i~visionr nust provide to the petitioner, the
carrier, and the affected parties a witten deternination of
whet her the carrier properly adjusted or disallowed paynent.
The agency divisiort nust be gui ded by standards and policies
set forth in this chapter, including all applicable
rei mbursenent schedules, in rendering its determnation

(d) If the agency divisitoen finds an inproper
di sal | owance or inproper adjustnent of paynent by an insurer,
the insurer shall reinburse the health care provider
facility, insurer, or enployer within 30 days, subject to the
penalties provided in this subsection

(e) The agency ¢hi~visiofr shall adopt rules to carry out
this subsection. The rules may include provisions for
consolidating petitions filed by a petitioner and expandi ng
the tinmetable for rendering a determ nation upon a
consol i dated petition.

(f) Any carrier that engages in a pattern or practice
of arbitrarily or unreasonably disallow ng or reducing
payments to health care providers may be subject to one or
nore of the foll owi ng penalties inposed by the agency
ti-vi-ston

1. Repaynent of the appropriate anount to the health
care provider.

2. An administrative fine assessed by the agency
dgi-vi-si-on in an anount not to exceed $5,000 per instance of
i mproperly disallow ng or reduci ng paynents.
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1 3. Award of the health care provider's costs,

2| including a reasonable attorney's fee, for prosecuting the

3| petition.

4 (8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -

5 (a) Carriers nust report to the agency éivisien al

6 | instances of overutilization including, but not limted to,

7] all instances in which the carrier disallows or adjusts

8 | paynent. The agency divistoen shall deternine whether a pattern
9| or practice of overutilization exists.

10 (b) If the agency division deternines that a health
11| care provider has engaged in a pattern or practice of

12 | overutilization or a violation of this chapter or rules

13 | adopted by the agency ¢iwistoft, it nay i npose one or nore of
14 | the followi ng penalties:

15 1. An order of the agency ¢ivistoenr barring the

16 | provider from paynent under this chapter

17 2. Deauthorization of care under review,

18 3. Denial of paynent for care rendered in the future;
19 4. Decertification of a health care provider certified
20 | as an expert nedical advisor under subsection (9) or of a

21 | rehabilitation provider certified under s. 440. 49;

22 5. An administrative fine assessed by the agency

23 | di-vicsion in an anount not to exceed $5,000 per instance of
24 | overutilization or violation; and

25 6. Notification of and review by the appropriate

26 | licensing authority pursuant to s. 440.106(3).

27 (9) EXPERT MEDI CAL ADVI SCRS. - -

28 (a) The agency ¢i~vision shall certify expert nedica
29 | advisors in each specialty to assist the agency divisten and
30| the judges of conpensation clains within the advisor's area of
31| expertise as provided in this section. The agency éivisioen
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shall, in a manner prescribed by rule, in certifying,
recertifying, or decertifying an expert nedi cal advisor
consider the qualifications, training, inpartiality, and
commitnment of the health care provider to the provision of
guality nmedical care at a reasonable cost. As a prerequisite
for certification or recertification, the agency diviston
shall require, at a mninum that an expert nedical advisor
have specialized workers' conpensation training or experience
under the workers' conpensation systemof this state and board
certification or board eligibility.

(b) The agency ¢i~vistonr shall contract with or enpl oy
expert nedical advisors to provide peer review or nedical
consultation to the agency divisten or to a judge of
conpensation clainms in connection with resolving disputes
relating to rei nbursenent, differing opinions of health care
providers, and health care and physician services rendered
under this chapter. Expert nedical advisors contracting with
t he agency divis+onrr shall, as a termof such contract, agree
to provide consultation or services in accordance with the
timetables set forth in this chapter and to abide by rules
adopted by the agency divis+oenr, including, but not limted to,
rules pertaining to procedures for review of the services
rendered by health care providers and preparation of reports
and recommendations for subnission to the agency ¢i-vi-sion

(c) If there is disagreenent in the opinions of the
health care providers, if two health care providers di sagree
on nedi cal evidence supporting the enpl oyee's conplaints or
the need for additional nedical treatnent, or if two health
care providers disagree that the enployee is able to return to
wor k, the agency diviston may, and the judge of conpensation
clains shall, upon his or her own notion or within 15 days
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1| after receipt of a witten request by either the injured

2 | enpl oyee, the enployer, or the carrier, order the injured

3 | enpl oyee to be evaluated by an expert nedical advisor. The

4 | opinion of the expert nedical advisor is presuned to be

5] correct unless there is clear and convincing evidence to the
6| contrary as deternined by the judge of conpensation cl ai ns.

7 | The expert nedical advisor appointed to conduct the eval uation
8 | shall have free and conpl ete access to the nedical records of
9 | the enpl oyee. An enployee who fails to report to and cooperate
10 | with such evaluation forfeits entitlenent to conpensation

11 | during the period of failure to report or cooperate.

12 (d) The expert nedical advisor nust conplete his or
13 | her evaluation and issue his or her report to the agency

14 | divistonr or to the judge of conpensation clainms wthin 45 days
15| after receipt of all nedical records. The expert nedica

16 | advi sor nust furnish a copy of the report to the carrier and
17 | to the enpl oyee.

18 (e) An expert nedical advisor is not liable under any
19 | theory of recovery for evaluations perforned under this

20 | section without a showi ng of fraud or malice. The protections
21| of s. 766.101 apply to any officer, enployee, or agent of the
22 | agency ¢ivwistoerr and to any officer, enployee, or agent of any
23 | entity with which the agency divisten has contracted under

24 | this subsection

25 (f) If the agency divisien or a judge of conpensation
26 | clains deternines that the services of a certified expert

27 | medi cal advisor are required to resolve a dispute under this
28 | section, the carrier nust conpensate the advisor for his or
29 | her tinme in accordance with a schedul e adopted by the agency
30 | divistoen. The agency divisten may assess a penalty not to

31
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1| exceed $500 agai nst any carrier that fails to tinely

2 | conpensate an advisor in accordance with this section.

3 (11) AUDI TS BY AGENCY FOR HEALTH CARE ADM NI STRATI ON
4 | BRASHEN, JURI SDI CTI ON. - -

5 (a) The Agency for Health Care Administrati on bvision
6 | eF—\Wérkers—Conpensation—of—thebPepartrent—of—tabor—and

7 | Enptoyrrent—Securi+ty nmay i nvestigate health care providers to
8 | determ ne whet her providers are conplying with this chapter

9] and with rul es adopted by the agency eivisten, whether the

10 | providers are engaging in overutilization, and whether

11 | providers are engaging in inproper billing practices. If the
12 | agency divistoen finds that a health care provider has

13 | inproperly billed, overutilized, or failed to conply with

14 | agency éivistoen rules or the requirenents of this chapter it
15| nust notify the provider of its findings and may deternine

16 | that the health care provider may not receive paynent fromthe
17 | carrier or may inpose penalties as set forth in subsection (8)
18 | or other sections of this chapter. If the health care provider
19 | has received paynent froma carrier for services that were

20 | inproperly billed or for overutilization, it nust return those
21 | paynents to the carrier. The agency ¢ivwi-stoft nay assess a

22 | penalty not to exceed $500 for each overpaynent that is not

23 | refunded within 30 days after notification of overpaynent by
24 | the agency ¢hiwi-stefr or carrier

25 (b) The departnent ¢ivision shall nonitor and audit

26 | carriers, as provided in s. 624.3161,to deternine if nedica
27 | bills are paid in accordance with this section and depart nent
28 | di-viston rul es. Any—enptoyer—t+f—setHf—insured,—or—ecar+rier

29 , S g .
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L eviedagai - ers 440

. et . ot .
conpH—ance—The departnent division shall fine or otherw se

di sci pline an enployer or carrier, pursuant to this chapter

t he i nsurance code, or rul es adopted by the departnent

(c) The agency ¢i~vi-stoft has exclusive jurisdiction to

decide any matters concerning rei nbursenent, to resolve any
overutilization dispute under subsection (7), and to decide
any question concerning overutilization under subsection (8),
whi ch question or dispute arises after January 1, 1994.

(d) The followi ng agency eiwisterr acti ons do not
constitute agency action subject to review under ss. 120.569
and 120.57 and do not constitute actions subject to s. 120.56:
referral by the entity responsible for utilization review, a
deci sion by the agency divisten to refer a nmatter to a peer
review committee; establishnment by a health care provider or
entity of procedures by which a peer review comittee reviews
the rendering of health care services; and the review
proceedi ngs, report, and reconmendation of the peer review
conmittee.

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
RElI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
| nsurance Conmi ssioner, or the | nsurance Conm ssioner's
desi gnee, and two nenbers to be appointed by the Governor
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subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of
enpl oyers, the other nenber who, on account of previous
vocation, enploynment, or affiliation, shall be classified as a
representative of enpl oyees. The panel shall deternine
st at ewi de schedul es of maxi num rei nbursenment al | owances for
nedi cal |y necessary treatnent, care, and attendance provi ded
by physicians, hospitals, anbulatory surgical centers,
wor k- har deni ng prograns, pain prograns, and durable nedica
equi pnent. The maxi mum rei nbur senent al | owances for inpatient
hospital care shall be based on a schedule of per diemrates,
to be approved by the three-nenber panel no l|ater than March
1, 1994, to be used in conjunction with a precertification
manual as deternined by the agency divisionr. Al conpensabl e
charges for hospital outpatient care shall be reinbursed at 75
percent of usual and customary charges. Until the three-nenber
panel approves a schedul e of per diemrates for inpatient
hospital care and it becones effective, all conpensable
charges for hospital inpatient care nust be reinbursed at 75
percent of their usual and customary charges. Annually, the
t hree- renber panel shall adopt schedul es of maxi mum
rei mbursenent all owances for physicians, hospital inpatient
care, hospital outpatient care, anbulatory surgical centers,
wor k- har deni ng prograns, and pain prograns. However, the
maxi num percent age of increase in the individual reinbursenent
al | onance may not exceed the percentage of increase in the
Consuner Price Index for the previous year. An individua
physi cian, hospital, anbulatory surgical center, pain program
or work-hardeni ng program shall be reinbursed either the usua
and customary charge for treatnent, care, and attendance, the
57
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agr eed-upon contract price, or the nmaxi num rei nbur senent
al l onance in the appropriate schedul e, whichever is |ess.

(b) As to reinbursenent for a prescription nedication
the rei nbursenent anount for a prescription shall be the
average wholesale price tines 1.2 plus $4.18 for the
di spensing fee, except where the carrier has contracted for a
| ower anount. Fees for pharnaceuticals and pharnaceutica
services shall be reinbursable at the applicable fee schedul e
anmount. Were the enployer or carrier has contracted for such
services and the enployee elects to obtain themthrough a
provider not a party to the contract, the carrier shal
rei mburse at the schedul e, negotiated, or contract price,
whi chever is | ower.

(c) Reinbursenent for all fees and ot her charges for
such treatnment, care, and attendance, including treatnent,
care, and attendance provided by any hospital or other health
care provider, anbulatory surgical center, work-hardening
program or pain program must not exceed the anmounts provided
by the uniform schedul e of nmaxi num rei nbursenent al |l owances as
determ ned by the panel or as otherwi se provided in this
section. This subsection also applies to independent nedica
exam nations perfornmed by health care providers under this
chapter. Until the three-nenber panel approves a uniform
schedul e of maxi mum rei nbursenment al | owances and it becones
effective, all conpensable charges for treatnment, care, and
attendance provided by physicians, anbul atory surgical
centers, work-hardening prograns, or pain prograns shall be
rei nbursed at the | owest naxi mum rei nbursenent all owance
across all 1992 schedul es of maxi num rei nbursenment al | owances
for the services provided regardl ess of the place of service.
In determ ning the uniformschedul e, the panel shall first
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approve the data which it finds representative of prevailing
charges in the state for sinmlar treatnment, care, and
attendance of injured persons. Each health care provider
health care facility, anbulatory surgical center

wor k- har deni ng program or pain programreceiving workers
conpensation paynents shall maintain records verifying their
usual charges. In establishing the uniform schedul e of maxi num
rei mbursenent all owances, the panel nust consider

1. The levels of reinbursenment for simlar treatnent,
care, and attendance nade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a
| evel of reinbursenment for treatnent, care, and attendance
which will ensure the availability of treatnment, care, and
attendance required by injured workers;

3. The financial inmpact of the rei nbursenent
al | onances upon health care providers and health care
facilities, including trauma centers as defined in s.
395.4001, and its effect upon their ability to nake avail able
to injured workers such nedically necessary renedial
treatnent, care, and attendance. The uniform schedul e of
maxi mum r ei nbur senent al | owances nust be reasonabl e, nust
promote health care cost containment and efficiency with
respect to the workers' conpensation health care delivery
system and nust be sufficient to ensure availability of such
nedi cal ly necessary renedial treatnent, care, and attendance
to injured workers; and

4. The nost recent average naxi num al |l owabl e rate of
i ncrease for hospitals determned by the Health Care Board
under chapter 408.
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(13) REMOVAL OF PHYSI Cl ANS FROM LI STS OF THOSE
AUTHORI ZED TO RENDER MEDI CAL CARE. - - The agency éivisten shal
renove fromthe list of physicians or facilities authorized to
provide renedial treatnent, care, and attendance under this
chapter the nane of any physician or facility found after
reasonabl e i nvestigation to have:

(a) Engaged in professional or other misconduct or
i nconpetency in connection with nedical services rendered
under this chapter

(b) Exceeded the limts of his or her or its
prof essi onal conpetence in rendering nedical care under this
chapter, or to have nade nmaterially fal se statenents regardi ng
his or her or its qualifications in his or her application

(c) Failed to transmt copies of nedical reports to
the enployer or carrier, or failed to submt full and truthfu
nedi cal reports of all his or her or its findings to the
enpl oyer or carrier as required under this chapter

(d) Solicited, or enployed another to solicit for
hinsel f or herself or itself or for another, professional
treatnent, examination, or care of an injured enpl oyee in
connection with any claimunder this chapter

(e) Refused to appear before, or to answer upon
request of, the agency divisioen or any duly authorized officer
of the state, any legal question, or to produce any rel evant
book or paper concerning his or her conduct under any
aut hori zation granted to himor her under this chapter

(f) Self-referred in violation of this chapter or
other laws of this state; or

(g) Engaged in a pattern of practice of
overutilization or a violation of this chapter or rules
adopted by the agency ¢diviston
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(15) PRACTI CE PARAMETERS. - -

(a) The Agency for Health Care Administration, in
conjunction with the departnent eivi-siof and appropriate
heal t h prof essional associations and health-rel ated
organi zations shall devel op and may adopt by rul e
scientifically sound practice paraneters for nedica
procedures relevant to workers' conpensation clai mants.
Practice paraneters devel oped under this section nust focus on
identifying effective renedial treatnents and pronoting the
appropriate utilization of health care resources. Priority
nmust be given to those procedures that involve the greatest
utilization of resources either because they are the nost
costly or because they are the nost frequently perforned.
Practice paraneters for treatnent of the 10 top procedures
associ ated with workers' conpensation injuries including the
renedi al treatnent of |ower-back injuries nust be devel oped by
Decenber 31, 1994.

(b) The guidelines may be initially based on
gui del i nes prepared by nationally recognized health care
institutions and professional organizations but should be
tailored to neet the workers' conpensation goal of returning
enpl oyees to full enploynent as quickly as nedically possible,
taking into consideration outconmes data coll ected from nanaged
care providers and any other inpatient and outpatient
facilities serving workers' conpensation cl ai mants.

(c) Procedures nust be instituted which provide for
the periodic review and revision of practice paraneters based
on the | atest outcones data, research findings, technol ogica
advancenents, and clinical experiences, at |east once every 3
years.
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1 (d) Practice paraneters devel oped under this section

2 | must be used by carriers and the agency divis+oert in eval uating
3| the appropriateness and overutilization of nedical services

4 | provided to injured enpl oyees.

5 Section 16. Subsection (23) of section 440. 134,

6| Florida Statutes, is anended to read:

7 440. 134 Wrkers' conpensati on nmanaged care

8 | arrangenent. - -

9 (23) The agency shall imrediately notify the

10 | depart nent ef—tnsurance—ant—theDbepartrnent—of—tLabor—and

11 | Enploeyrent—Seeur+ty whenever it issues an admnistrative

12 | conplaint or an order or otherwise initiates |egal proceedings
13| resulting in, or which may result in, suspension or revocation
14 | of an insurer's authorization.

15 Section 17. Subsection (3) of section 440.14, Florida
16 | Statutes, is anended to read:

17 440.14 Determnination of pay.--

18 (3) The departnent eivision shall establish by rule a
19 | formwhich shall contain a sinplified checklist of those itens
20 | which may be included as "wage" for deternining the average

21 | weekly wage.

22 Section 18. Paragraphs (d) and (f) of subsection (1),
23 | paragraphs (c) and (d) of subsection (2), subsections (3),

24| (4), and (5), and paragraphs (b) and (c) of subsection (10) of
25| section 440.15, Florida Statutes, are anended to read:

26 440.15 Conpensation for disability.--Conpensation for
27 | disability shall be paid to the enpl oyee, subject to the

28 | limts provided in s. 440.12(2), as follows:

29 (1) PERMANENT TOTAL DI SABI LI TY. - -

30 (d) If an enployee who is being paid conpensation for
31| permanent total disability becones rehabilitated to the extent
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that she or he establishes an earning capacity, the enpl oyee
shal |l be paid, instead of the conpensation provided in
paragraph (a), benefits pursuant to subsection (3). The
depart nent eivi-ston shall adopt rules to enable a pernanently
and totally di sabl ed enpl oyee who may have reestablished an
earning capacity to undertake a trial period of reenploynent
Wi thout prejudicing her or his return to pernanent total
status in the case that such enployee is unable to sustain an
earni ng capacity.

(f)1. If permanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(11), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
5 percent of her or his weekly conpensation rate, as
establ i shed pursuant to the law in effect on the date of her
or his injury, multiplied by the nunber of cal endar years
since the date of injury. The weekly conpensati on payabl e and
the additional benefits payabl e under this paragraph, when
conbi ned, may not exceed the maxi nrum weekly conpensation rate
in effect at the tine of paynment as determ ned pursuant to s.
440.12(2). Entitlenment to these suppl enental paynments shal
cease at age 62 if the enployee is eligible for social
security benefits under 42 U . S.C. ss. 402 and 423, whether or
not the enployee has applied for such benefits. These
suppl enental benefits shall be paid by the departnent division
out of the Wirkers' Conpensation Adm nistration Trust Fund
when the injury occurred subsequent to June 30, 1955, and
before July 1, 1984. These suppl enental benefits shall be paid
by the enpl oyer when the injury occurred on or after July 1,
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1| 1984. Supplenental benefits are not payable for any period

2| prior to October 1, 1974.

3 2.a. The departnent éivistoen shall provide by rule for
4| the periodic reporting to the departnent eivision of al

5| earnings of any nature and social security inconme by the

6| injured enployee entitled to or claining additiona

7 | conpensati on under subparagraph 1. Neither the departnent

8 | ei-vistorr nor the enployer or carrier shall nmake any paynent of
9 | those additional benefits provided by subparagraph 1. for any
10 | period during which the enployee willfully fails or refuses to
11 | report upon request by the departnent divistoenr in the manner
12 | prescribed by such rul es.

13 b. The departnent divisioen shall provide by rule for
14 | the periodic reporting to the enployer or carrier of al

15| earnings of any nature and social security income by the

16 | injured enpl oyee entitled to or claining benefits for

17 | permanent total disability. The enployer or carrier is not

18 | required to nmake any paynent of benefits for pernanent total
19 | disability for any period during which the enployee willfully
20| fails or refuses to report upon request by the enpl oyer or
21| carrier in the manner prescribed by such rules or if any
22 | enpl oyee who is receiving permanent total disability benefits
23 | refuses to apply for or cooperate with the enployer or carrier
24| in applying for social security benefits.
25 3. Wien an injured enpl oyee receives a full or partial
26 | | unmp-sum advance of the enpl oyee's permanent total disability
27 | conpensation benefits, the enployee's benefits under this
28 | paragraph shall be conputed on the enpl oyee's weekly
29 | conpensation rate as reduced by the | unp-sum advance.
30 (2) TEMPORARY TOTAL DI SABI LI TY. - -
31
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(c) Tenporary total disability benefits paid pursuant
to this subsection shall include such period as may be
reasonably necessary for training in the use of artificial
nmenbers and appliances, and shall include such period as the
enpl oyee may be receiving training and education under a
program pursuant to s. 440.491. Notw thstanding s. 440.02 s—
44602(9), the date of nmaxi mum nedical inprovenent for
pur poses of paragraph (3)(b) shall be no earlier than the | ast
day for which such tenporary disability benefits are paid.

(d) The departnent eivision shall, by rule, provide
for the periodic reporting to the departnent diviston
enpl oyer, or carrier of all earned incone, including incone
fromsocial security, by the injured enployee who is entitled
to or claimng benefits for tenporary total disability. The
enpl oyer or carrier is not required to nmake any paynent of
benefits for tenporary total disability for any period during
which the enployee willfully fails or refuses to report upon
request by the enployer or carrier in the manner prescribed by
the rules. The rule nust require the claimant to personally
sign the claimformand attest that she or he has reviewed,
under st ands, and acknow edges the foregoing.

(3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

(a) Inpairnment benefits.--

1. Once the enployee has reached the date of nmaxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
depart nent ei~wi-stof, shall establish and use a uniform
permanent inpairnment rating schedule. This schedul e nust be
based on nedically or scientifically denpnstrable findings as
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well as the systens and criteria set forth in the Anmerican
Medi cal Association's Cuides to the Eval uation of Permanent

| npai rment; the Snellen Charts, published by Anerican Medica
Association Cormittee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA Guides to the

Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, CQuides to the
Eval uati on of Pernmanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
departnent eiwistonr rule of a uniformdisability rating
schedul e, the M nnesota Departnent of Labor and I ndustry

Di sability Schedul e shall be used unl ess that schedul e does
not address an injury. In such case, the Quides to the

Eval uati on of Pernmanent |npairnment by the Anerican Medica
Associ ation shall be used. Determ nation of pernmanent

i mpai rnent under this schedul e nust be nade by a physician

| i censed under chapter 458, a doctor of osteopathic nedicine
| i censed under chapters 458 and 459, a chiropractic physician
| i censed under chapter 460, a podiatric physician |icensed
under chapter 461, an optonetrist licensed under chapter 463,
or a dentist licensed under chapter 466, as appropriate
considering the nature of the injury. No other persons are
aut hori zed to render opinions regarding the existence of or
the extent of pernmanent inpairnent.
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3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incone benefits are paid weekly at
the rate of 50 percent of the enployee's average weekly
tenporary total disability benefit not to exceed the naxi num
weekly benefit under s. 440.12. An enployee's entitlenment to
i mpai rnent incone benefits begins the day after the enpl oyee
reaches naxi mum nedi cal inprovenent or the expiration of
tenmporary benefits, whichever occurs earlier, and continues
until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached naxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnment rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work. If the certification and evaluation are perforned by a
doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating
doctor, and the treating doctor nust indicate agreenent or
di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the
depart nent eiwi-stoft, the enpl oyee, and the carrier certifying
t hat nmaxi num nedi cal inprovenent has been reached, stating the
i mpai rnent rating, and providing any other information
requi red by the departnent diviston. |If the enpl oyee has not
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1| been certified as having reached maxi num nedi cal i nprovenent
2 | before the expiration of 102 weeks after the date tenporary

3| total disability benefits begin to accrue, the carrier shal

4| notify the treating doctor of the requirenents of this

5| section.

6 5. The carrier shall pay the enpl oyee i npairnent

7 | incone benefits for a period based on the inpairnent rating.
8 6. The departnent eivisien may by rule specify forns
9 | and procedures governing the nethod of paynent of wage | oss
10 | and i npai rnent benefits for dates of accidents before January
11 ] 1, 1994, and for dates of accidents on or after January 1,

12 | 1994.

13 (b) Suppl enental benefits.--

14 1. Al supplenental benefits nmust be paid in

15| accordance with this subsection. An enployee is entitled to
16 | suppl enental benefits as provided in this paragraph as of the
17 | expiration of the inpairnment period, if:

18 a. The enployee has an inpairnent rating fromthe

19 | conpensabl e injury of 20 percent or nore as determ ned
20 | pursuant to this chapter
21 b. The enpl oyee has not returned to work or has
22 | returned to work earning | ess than 80 percent of the
23 | enpl oyee' s average weekly wage as a direct result of the
24 | enpl oyee' s inpairnment; and
25 c. The enployee has in good faith attenpted to obtain
26 | enpl oynent comensurate with the enployee's ability to work.
27 2. If an enployee is not entitled to suppl enental
28 | benefits at the tine of paynent of the final weekly inpairnent
29 | i ncone benefit because the enployee is earning at |east 80
30 | percent of the enployee's average weekly wage, the enpl oyee
31| may becone entitled to suppl enental benefits at any tine
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within 1 year after the inpairnment incone benefit period ends
if:

a. The enployee earns wages that are |less than 80
percent of the enployee's average weekly wage for a period of
at | east 90 days;

b. The enpl oyee neets the other requirenents of
subparagraph 1.; and

c. The enployee's decrease in earnings is a direct
result of the enpl oyee's inpairnent fromthe conpensabl e
injury.

3. If an enployee earns wages that are at |east 80
percent of the enployee's average weekly wage for a period of
at | east 90 days during which the enpl oyee is receiving
suppl enental benefits, the enpl oyee ceases to be entitled to
suppl enental benefits for the filing period. Supplenenta
benefits that have been termninated shall be reinstated when
t he enpl oyee satisfies the conditions enunerated in
subparagraph 2. and files the statenent required under
subparagraph 5. Notwi thstanding any other provision, if an
enpl oyee is not entitled to supplenental benefits for 12
consecutive nonths, the enployee ceases to be entitled to any
addi tional inconme benefits for the conpensable injury. If the
enpl oyee is discharged within 12 nonths after |osing
entitlenent under this subsection, benefits may be reinstated
if the enpl oyee was discharged at that tine with the intent to
deprive the enpl oyee of supplenental benefits.

4. During the period that inpairnment incone benefits
or suppl enental incone benefits are being paid, the carrier
has the affirmative duty to deternine at |east annually
whet her any extended unenpl oynent or underenpl oynent is a
direct result of the enployee's inpairment. To acconplish this
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pur pose, the departnent eiwi-stoeft nay require periodic reports
fromthe enployee and the carrier, and it may, at the
carrier's expense, require any physical or other exani nations,
vocati onal assessnents, or other tests or di agnoses necessary
to verify that the carrier is performng its duty. Not nore
than once in each 12 cal endar nonths, the enpl oyee and the
carrier may each request that the departnent divistonr revi ew
the status of the enployee and deternm ne whether the carrier
has perforned its duty with respect to whether the enployee's
unenpl oynent or underenploynent is a direct result of

i mpai rnent fromthe conpensable injury.

5. After the initial determination of suppl enental
benefits, the enployee nust file a statenent with the carrier
stating that the enpl oyee has earned | ess than 80 percent of
t he enpl oyee's average weekly wage as a direct result of the
enpl oyee's inpairnment, stating the amount of wages the
enpl oyee earned in the filing period, and stating that the
enpl oyee has in good faith sought enpl oyment conmensurate with
the enployee's ability to work. The statenent nust be filed
quarterly on a formand in the manner prescribed by the
depart nent ¢iwi-stenr. The departnent deivistenr may nodify the
filing period as appropriate to an individual case. Failure to
file a statenent relieves the carrier of liability for
suppl enental benefits for the period during which a statenent
is not filed.

6. The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration
date of the inpairnent incone benefit period and shal
continue to tinely pay those benefits. The carrier nmay request
a nedi ati on conference for the purpose of contesting the
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1| enployee's entitlenent to or the anpbunt of supplenental incone
2 | benefits.

3 7. Suppl enental benefits are calculated quarterly and
4| paid nonthly. For purposes of calcul ati ng suppl enent al

5| benefits, 80 percent of the enployee's average weekly wage and
6 | the average wages the enpl oyee has earned per week are

7 | conpared quarterly. For purposes of this paragraph, if the

8 | enpl oyee is offered a bona fide position of enploynent that

9| the enpl oyee is capable of perform ng, given the physica

10| condition of the enployee and the geographic accessibility of
11| the position, the enployee's weekly wages are consi dered

12 | equivalent to the weekly wages for the position offered to the
13 | enpl oyee.

14 8. Suppl enental benefits are payable at the rate of 80
15| percent of the difference between 80 percent of the enployee's
16 | average weekly wage deterni ned pursuant to s. 440.14 and the
17 | weekly wages the enpl oyee has earned during the reporting

18 | period, not to exceed the maxi mum weekly incone benefit under
19| s. 440.12.

20 9. The departnent eivistenr may by rule define terns

21| that are necessary for the adm nistration of this section and
22 | forns and procedures governing the nethod of paynent of

23 | suppl enmental benefits for dates of accidents before January 1,
24 |1 1994, and for dates of accidents on or after January 1, 1994.
25 (c) Duration of tenporary inpairnent and suppl enent al
26 | i nconme benefits.--The enpl oyee's eligibility for tenporary

27 | benefits, inpairnent incone benefits, and suppl enent al

28 | benefits term nates on the expiration of 401 weeks after the
29 | date of injury.

30 (4) TEMPORARY PARTI AL DI SABI LI TY. - -

31
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(a) In case of tenporary partial disability,
conpensation shall be equal to 80 percent of the difference
bet ween 80 percent of the enployee's average weekly wage and
t he sal ary, wages, and other renuneration the enployee is able
to earn, as conpared weekly; however, the weekly benefits may
not exceed an anount equal to 66 2/3 percent of the
enpl oyee' s average weekly wage at the tinme of injury. In order
to sinplify the conparison of the preinjury average weekly
wage with the salary, wages, and other renuneration the
enpl oyee is able to earn, the departnment divistor may by rule
provide for the nodification of the weekly conparison so as to
coincide as closely as possible with the injured worker's pay
periods. The anpbunt determned to be the salary, wages, and
ot her remuneration the enployee is able to earn shall in no
case be less than the sumactually being earned by the
enpl oyee, including earnings fromsheltered enpl oynent.

(b) Such benefits shall be paid during the continuance
of such disability, not to exceed a period of 104 weeks, as
provided by this subsection and subsection (2). Once the
i njured enpl oyee reaches the naxi num nunber of weeks,
tenmporary disability benefits cease and the injured worker's
per manent i npairnment nust be determined. The depart nent
thi—vistort may by rule specify forns and procedures governing
the method of paynent of tenporary disability benefits for
dates of accidents before January 1, 1994, and for dates of
accidents on or after January 1, 1994.

(6) OBLIGATION TO REHRE. --1f the enployer has not in
good faith made available to the enployee, within a 100-nile
radi us of the enpl oyee's residence, work appropriate to the
enpl oyee's physical linmtations within 30 days after the
carrier notifies the enployer of maxi num nedi cal i nprovenent
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and the enpl oyee's physical limtations, the enpl oyer shal
pay to the departnent eiviston for deposit into the Wrkers
Conpensation Administration Trust Fund a fine of $250 for
every $5,000 of the enployer's workers' conpensation prenium
or payroll, not to exceed $2,000 per violation, as the
departnent eiwi-stof requires by rule. The enployer is not
subject to this subsection if the enpl oyee is receiving
permanent total disability benefits or if the enployer has 50
or fewer enpl oyees.

(10) EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY | NSURANCE
ACT. - -

(b) If the provisions of 42 U S.C. s. 424(a) are
anended to provide for a reduction or increase of the
percent age of average current earnings that the sum of
conpensati on benefits payabl e under this chapter and the
benefits payabl e under 42 U S.C. ss. 402 and 423 can equal
t he anount of the reduction of benefits provided in this
subsection shall be reduced or increased accordingly. The
depart ment ei~wi-sterr nay by rul e specify forns and procedures
governing the nethod for cal culating and adninistering the
of fset of benefits payable under this chapter and benefits
payabl e under 42 U. S.C. ss. 402 and 423. The depart nent
th—vi-stort shall have first priority in taking any avail able
soci al security offsets on dates of accidents occurring before
July 1, 1984.

(c) No disability conpensation benefits payable for
any week, including those benefits provided by paragraph
(1) (f), shall be reduced pursuant to this subsection until the
Soci al Security Adninistration determ nes the anobunt otherw se
payable to the enpl oyee under 42 U.S.C. ss. 402 and 423 and
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t he enpl oyee has begun receiving such social security benefit
payrments. The enpl oyee shall, upon denand by the depart nment
thi—vi-s+on, the enployer, or the carrier, authorize the Soci al
Security Administration to release disability infornmation
relating to her or himand authorize the Division of

Unenpl oynent Conpensation to rel ease unenpl oynent conpensation
information relating to her or him in accordance with rules
to be pronul gated by the departnment divistoer prescribing the
procedure and manner for requesting the authorization and for
conpl i ance by the enployee. Neither the departnent eivision
nor the enployer or carrier shall make any paynent of benefits
for total disability or those additional benefits provided by
paragraph (1) (f) for any period during which the enpl oyee
willfully fails or refuses to authorize the rel ease of
information in the manner and within the tine prescribed by
such rules. The authority for release of disability
information granted by an enpl oyee under this paragraph shal
be effective for a period not to exceed 12 nonths, such
authority to be renewabl e as the departnent divisioen my
prescribe by rule.

Section 19. Subsections (2), (3), (4), (5, (7), and
(10) of section 440.185, Florida Statutes, are anmended to
read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(2) Wthin 7 days after actual know edge of injury or
death, the enployer shall report such injury or death to its
carrier, in a format prescribed by the departnent division
and shall provide a copy of such report to the enployee or the
enpl oyee's estate. The report of injury shall contain the
followi ng information:
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(a) The nane, address, and busi ness of the enployer;

(b) The nane, social security nunber, street, mailing
addr ess, tel ephone nunber, and occupation of the enpl oyee;

(c) The cause and nature of the injury or death;

(d) The year, nonth, day, and hour when, and the
particular locality where, the injury or death occurred; and

(e) Such other information as the departnent diviston
nmay require.

The carrier shall, within 14 days after the enpl oyer's receipt
of the formreporting the injury, file the information
required by this subsection with the departnent divisteon—in
Fat+ahassee. However, the departnent eiwi-stoefr nay by rul e
provide for a different reporting systemfor those types of
injuries which it determ nes should be reported in a different
manner and for those cases which involve mnor injuries
requiring professional nedical attention in which the enpl oyee
does not |lose nore than 7 days of work as a result of the
injury and is able to return to the job immedi ately after
treatnent and resune regul ar worKk.

(3) In addition to the requirenents of subsection (2),
the enployer shall notify the departnent divisten within 24
hours by tel ephone or telegraph of any injury resulting in
death. However, this special notice shall not be required when
death results subsequent to the subm ssion to the departnent
thi~vi-stort of a previous report of the injury pursuant to
subsection (2).

(4) Wthin 3 days after the enployer or the enpl oyee
informs the carrier of an injury the carrier shall mail to the
i njured worker an informational brochure approved by the
depart nment ei~wi-stenr which sets forth in clear and
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1 | under st andabl e | anguage an expl anation of the rights,

2 | benefits, procedures for obtaining benefits and assi stance,

3| crimnal penalties, and obligations of injured workers and

4| their enployers under the Florida Wrkers' Conpensation Law.
5| Annually, the carrier or its third-party adm nistrator shal

6| mil to the enployer an informational brochure approved by the
7 | depart nent divisten which sets forth in clear and

8 | under st andabl e | anguage an expl anation of the rights,

9| benefits, procedures for obtaining benefits and assi stance,
10| criminal penalties, and obligations of injured workers and

11| their enployers under the Florida Wrkers' Conpensation Law.
12 | All such informational brochures shall contain a notice that
13| clearly states in substance the follow ng: "Any person who,
14 | knowingly and with intent to injure, defraud, or deceive any
15 | enpl oyer or enpl oyee, insurance conpany, or self-insured

16 | program files a statenment of claimcontaining any fal se or
17 | misleading information comrits a felony of the third degree."
18 (5) Additional reports with respect to such injury and
19 | of the condition of such enployee, including copies of nedica
20 | reports, funeral expenses, and wage statenents, shall be filed
21| by the enployer or carrier to the departnent di—visionr at such
22 | tinmes and in such nanner as the departnent divistor nmay
23| prescribe by rule. In carrying out its responsibilities under
24 | this chapter, the departnent or agency tivistor may by rule
25| provide for the obtaining of any nedical records relating to
26 | nedi cal treatnent provided pursuant to this chapter
27 | notwi t hstandi ng the provisions of ss. 90.503 and 395. 3025(4).
28 (7) Every carrier shall file with the departnent
29 | divistonr within 21 days after the issuance of a policy or
30| contract of insurance such policy infornmation as the
31 | departnent eiwistoerr requires, including notice of whether the
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1| policy is a mininmmpremumpolicy. Notice of cancellation or
2| expiration of a policy as set out in s. 440.42(3) shall be

3| miled to the departnent eivisiorr in accordance with rul es

4 | adopted by the departnent eiwi-stefr under chapter 120. The

5| depart nent divistoen may contract with a private entity for the
6| collection of policy information required to be filed by

7 | carriers under this subsection and the recei pt of notices of

8 | cancellation or expiration of a policy required to be filed by
9| carriers under s. 440.42(3). The subnission of policy

10 | information or notices of cancellation or expiration to the
11 | contracted private entity satisfies the filing requirenents of
12 | this subsection and s. 440.42(3).

13 (10) The departnent divistoenr may by rul e prescribe

14 | fornms and procedures governing the subnission of the change in
15| clains adnministration report and the risk class code and

16 | standard i ndustry code report for all lost time and denied

17 | lost-tine cases. The departnent divistoen may by rul e define
18 | ternms that are necessary for the effective adm nistration of
19 | this section.

20 Section 20. Subsection (1) and paragraph (d) of

21 | subsection (2) of section 440.191, Florida Statutes, are

22 | anended to read:

23 440. 191 Enpl oyee Assi stance and Onbudsman O fice. --

24 (1)(a) In order to effect the self-executing features
25| of the Wirkers' Conpensation Law, this chapter shall be

26 | construed to pernit injured enpl oyees and enpl oyers or the

27 | enployer's carrier to resol ve di sagreenents w thout undue

28 | expense, costly litigation, or delay in the provisions of

29 | benefits. It is the duty of all who participate in the

30 | workers' conpensation system including, but not limted to,
31| carriers, service providers, health care providers, attorneys,
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1| enployers, and enpl oyees, to attenpt to resol ve disagreenents
2]in good faith and to cooperate with the departnent's

3 | divistons efforts to resol ve di sagreenents between the

4 | parties. The departnent eivistenr may by rul e prescribe

5] definitions that are necessary for the effective

6 | adnini stration of this section.

7 (b) An Enpl oyee Assistance and Onbudsman Office is

8| created within the departnent Brvisten—of—Workers—

9 | Conpensation to informand assist injured workers, enployers,
10| carriers, and health care providers in fulfilling their

11 | responsibilities under this chapter. The departnent ¢diviston
12 | may by rule specify forns and procedures for adm nistering

13 | requests for assistance provided by this section.

14 (c) The Enpl oyee Assistance and QOrbudsnan O ficer

15 | brviston—efWrkers—Conpensation,—shal |l be a resource

16 | available to all enployees who participate in the workers

17 | conpensation system and shall take all steps necessary to

18 | educate and dissenminate infornmation to enpl oyees and

19 | enpl oyers.

20 (2)

21 (d) The Enpl oyee Assi stance and Orbudsman O fice nay
22 | assign an onbudsnan to assist the enployee in resolving the
23 | dispute. If the dispute is not resolved within 30 days after
24 | the enpl oyee contacts the office, the onbudsnman shall, at the
25 | enpl oyee' s request, assist the enployee in drafting a petition
26 | for benefits and explain the procedures for filing petitions.
27 | The departnent eivisien may by rule deternm ne the nethod used
28 | to calculate the 30-day period. The Enpl oyee Assi stance and
29 | Onbudsman O fice may not represent enpl oyees before the judges
30 | of conpensation clains. An enployer or carrier nmay not pay any
31| attorneys' fees on behalf of the enployee for services
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rendered or costs incurred in connection with this section
unl ess expressly authorized el sewhere in this chapter

Section 21. Subsection (1) of section 440.192, Florida
Statutes, is anended to read:

440.192 Procedure for resolving benefit disputes.--

(1) Subject to s. 440.191, any enployee who has not
received a benefit to which the enpl oyee believes she or he is
entitled under this chapter shall file by certified mail, or
by el ectronic neans approved by the Deputy Chief Judge, with
the O fice of the Judges of Conpensation Clains a petition for
benefits which neets the requirenents of this section. The
depart nment eiwistoenr shall inform enpl oyees of the |ocation of
the Ofice of the Judges of Conpensation Cains for purposes
of filing a petition for benefits. The enpl oyee shall al so
serve copies of the petition for benefits by certified mail
or by electronic nmeans approved by the Deputy Chief Judge,
upon the enployer and the enployer's carrier. The Deputy Chief
Judge shall refer the petitions to the judges of conpensation
cl ai ms.

Section 22. Subsections (1), (3), and (4) of section
440. 1925, Florida Statutes, are anended to read:

440. 1925 Procedure for resolving naxi num nedi ca
i mprovenent or pernmanent inpairnent disputes.--

(1) Notwithstanding the Iimtations on carrier
i ndependent nedi cal exami nations in s. 440.13, an enpl oyee or
carrier who wishes to obtain an opinion other than the opinion
of the treating physician or an agency a—tivistor advi sor on
the i ssue of permanent inpairment nay obtain one i ndependent
nedi cal exam nation, except that the enpl oyee or carrier who
selects the treating physician is not entitled to obtain an
alternate opinion on the issue of pernmanent inpairnent, unless
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the parties otherwi se agree. This section and s. 440.13(2) do
not pernmit an enployee or a carrier to obtain an additiona
nedi cal opinion on the issue of pernanent inpairnent by
requesting an alternate treating physician pursuant to s.

440. 13.

(3) Disputes shall be resolved under this section
when:

(a) Acarrier that is entitled to obtain a
determ nati on of an enpl oyee's date of nmaxi nrum nedi cal
i mprovenent or pernmanent inpairnent has done so;

(b) The independent nedi cal examiner's opinion on the
date of the enployee's nmaxi mum nedi cal inprovenent and degree
or permanent inpairnment differs fromthe opinion of the
enpl oyee' s treating physician on either of those issues, or
fromthe opinion of the expert nedical advisor appointed by
t he agency divis+orr on the degree of pernanent inpairnent; or

(c) The carrier denies any portion of an enpl oyee's
claimpetition for benefits due to di sputed nmaxi num nedi ca
i nprovenent or pernmanent inpairnent issues.

(4) Only opinions of the enployee's treating
physi ci an, an agency a—divist+oenr nedi cal advisor, or an
i ndependent nedi cal exami ner are adnissible in proceedings
before a judge of conpensation clains to resolve maxi mum
nedi cal inprovenent or inpairnent disputes.

Section 23. Subsections (3), (6), (8), (9), (10),
(11), (12), (15), (16), and (17) of section 440.20, Florida
Statutes, are anended to read

440.20 Tinme for paynent of conpensation; penalties for
| ate paynent. --

(3) Upon naking paynent, or upon suspension or
cessation of paynent for any reason, the carrier shal
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i medi ately notify the departnent eivisien that it has
commenced, suspended, or ceased paynent of conpensation. The
depart nent eiwi-stoefr nay require such notification in any
format and manner it deens necessary to obtain accurate and
timely reporting.

(6) |If any installnment of conpensation for death or
dependency benefits, disability, permanent inpairnent, or wage
| oss payable without an award is not paid within 7 days after
it becones due, as provided in subsection (2), subsection (3),
or subsection (4), there shall be added to such unpaid
installment a punitive penalty of an anmount equal to 20
percent of the unpaid installnment or $5, which shall be paid
at the sane tine as, but in addition to, such install nent of
conpensation, unless notice is filed under subsection (4) or
unl ess such nonpaynent results fromconditions over which the
enpl oyer or carrier had no control. When any installnent of
conpensati on payabl e without an award has not been paid within
7 days after it becane due and the clai mant concl udes the
prosecution of the claimbefore a judge of conpensation clains
wi t hout having specifically clained additional conpensation in
the nature of a penalty under this section, the claimnt wll
be deened to have acknow edged that, owing to conditions over
whi ch the enpl oyer or carrier had no control, such install nment
could not be paid within the period prescribed for paynent and
to have waived the right to claimsuch penalty. However,
during the course of a hearing, the judge of conpensation
clains shall on her or his own notion raise the question of
whet her such penalty shoul d be awarded or excused. The
depart ment eiwi-stoft nay assess without a hearing the punitive
penal ty agai nst either the enployer or the insurance carrier,
dependi ng upon who was at fault in causing the delay. The
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i nsurance policy cannot provide that this sumw || be paid by
the carrier if the departnent divistoen or the judge of
conpensation clains deternmines that the punitive penalty
shoul d be made by the enployer rather than the carrier. Any
additional installnent of conpensation paid by the carrier
pursuant to this section shall be paid directly to the

enpl oyee.

(8) In addition to any other penalties provided by
this chapter for late paynent, if any installnment of
conpensation is not paid when it becones due, the enployer,
carrier, or servicing agent shall pay interest thereon at the
rate of 12 percent per year fromthe date the install nment
becones due until it is paid, whether such installnent is
payabl e wi t hout an order or under the terns of an order. The
i nterest paynent shall be the greater of the anmpunt of
i nterest due or $5.

(a) Wthin 30 days after final paynent of conpensation
has been nmade, the enployer, carrier, or servicing agent shal
send to the departnent divisten a notice, in accordance with a
format and manner form prescri bed by the departnent division
stating that such final paynent has been nade and stating the

total anount of conpensation paid, the nanme of the enpl oyee
and of any other person to whom conpensati on has been paid,
the date of the injury or death, and the date to which
conpensati on has been paid.

(b) If the enployer, carrier, or servicing agent fails
to so notify the departnent divisten within such tine, the
depart nent ¢iwi-ston shall assess agai nst such enpl oyer,
carrier, or servicing agent a civil penalty in an anobunt not
over $100.
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1 (c) In order to ensure carrier conpliance under this
2 | chapter and provisions of the insurance code, the departnent

3 | divisien shall nonitor the performance of carriers by

4 | conducting nmarket conduct exaninations, as provided in s.

5] 624.3161, and conducting investigations, as provided in s.

6 | 624. 317. The departnent divisten shall inpose penalties on

7 | estabbH-sh—by—rute—mnitnmumperformance—standards—for carriers
8 | te—ensure—that—anmnmumof—96—percent—of—aH—conpensation

9 | benetits—are—tirmety—par-d—Tthe—di-vi-sron—shat-—Hne—a—carrier—as
10 | proevided—in—s—440-13{(1H)(b)—up—te—$50 for each | ate paynment
11 | of conpensation pursuant to s. 624.4211 that—+s—betowthe

12 | mnarum90-—percent—performance——standard. Thi s paragraph does
13| not affect the inposition of any penalties or interest due to
14| the claimant. If a carrier contracts with a servicing agent to
15 ) fulfill its adm nistrative responsibilities under this

16 | chapter, the paynent practices of the servicing agent are

17 | deened the paynent practices of the carrier for the purpose of
18 | assessing penalties against the carrier.

19 (9) The departnent ei-vi-sioft nay upon its own

20| initiative at any tine in a case in which paynents are being
21 | made without an award investigate same and shall, in any case
22| in which the right to conpensation is controverted, or in

23 | whi ch paynents of conpensation have been stopped or suspended,
24 | upon receipt of notice fromany person entitled to

25 | conpensation or fromthe enployer that the right to

26 | conpensation is controverted or that paynents of conpensation
27 | have been stopped or suspended, make such investigations,

28 | cause such nedi cal exam nation to be made, or hold such

29 | hearings, and take such further action as it considers wll

30| properly protect the rights of all parties.

31
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(10) Whenever the departnent eivisioen deens it
advisable, it may require any enpl oyer to make a deposit with
the Treasurer to secure the pronpt and conveni ent paynents of
such conpensation; and paynents therefrom upon any awards
shal | be made upon order of the departnent divistoen or judge
of conpensation clai ns.

(11)(a) Wien a clainmant is not represented by counsel
upon joint petition of all interested parties, a | unmp-sum
payrment in exchange for the enployer's or carrier's rel ease
fromliability for future nedical expenses, as well as future
payments of conpensati on expenses and any ot her benefits
provi ded under this chapter, shall be allowed at any tine in
any case in which the enployer or carrier has filed a witten
notice of denial within 120 days after the enpl oyer receives
notice of the injury, and the judge of conpensation clains at
a hearing to consider the settlenent proposal finds a
justiciable controversy as to |l egal or nedical conpensability
of the claimed injury or the alleged accident. The enpl oyer
or carrier may not pay any attorney's fees on behalf of the
claimant for any settlenent under this section unless
expressly authorized el sewhere in this chapter. Upon the joint
petition of all interested parties and after giving due

consideration to the interests of all interested parties, the
j udge of conpensation clainms nay enter a conpensation order
approvi ng and aut hori zing the discharge of the liability of

t he enpl oyer for conpensation and renedial treatnment, care,
and attendance, as well as rehabilitation expenses, by the
payment of a lunp sum Such a conpensation order so entered
upon joint petition of all interested parties is not subject
to nodification or review under s. 440.28. If the settlenment
proposal together with supporting evidence is not approved by
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1| the judge of conpensation clains, it shall be considered void.
2 | Upon approval of a | unp-sum settlenent under this subsection
3 | the judge of conpensation clains shall send a report to the

4 | Chief Judge of the anpbunt of the settlenent and a statenment of
5| the nature of the controversy. The Chief Judge shall keep a

6| record of all such reports filed by each judge of conpensation
7| clains and shall subnit to the Legislature a summary of al

8 | such reports filed under this subsection annually by Septenber
91| 15.

10 (b) When a clainmant is not represented by counsel

11 | upon joint petition of all interested parties, a | unmp-sum

12 | paynent in exchange for the enployer's or carrier's rel ease
13| fromliability for future nedical expenses, as well as future
14 | paynents of conpensation and rehabilitati on expenses, and any
15| other benefits provided under this chapter, nmay be allowed at
16 | any tine in any case after the injured enpl oyee has attained
17 | maxi num nedi cal inprovenent. An enployer or carrier nmay not

18 | pay any attorney's fees on behalf of the claimnt for any

19 | settlenent, unless expressly authorized el sewhere in this
20 | chapter. A conpensation order so entered upon joint petition
21| of all interested parties shall not be subject to nodification
22 | or review under s. 440.28. However, a judge of conpensation
23| clains is not required to approve any award for | unp-sum
24 | paynent when it is determ ned by the judge of conpensation
25| clains that the paynent being nade is in excess of the value
26 | of benefits the claimnt would be entitled to under this
27 | chapter. The judge of conpensation clains shall nmake or cause
28 | to be made such investigations as she or he considers
29 | necessary, in each case in which the parties have stipul at ed
30| that a proposed final settlenent of liability of the enpl oyer
31| for conpensation shall not be subject to nodification or
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revi ew under s. 440.28, to detern ne whether such fina

di sposition will definitely aid the rehabilitation of the
injured worker or otherwise is clearly for the best interests
of the person entitled to conpensation and, in her or his

di scretion, may have an investigation made by the Departnent
of Educati on Rehabititatioen—Section—of—the bivision—of
VWorkers—Conpensation. The joint petition and the report of

any investigation so nade will be deened a part of the

proceedi ng. An enpl oyer shall have the right to appear at any
hearing pursuant to this subsection which relates to the
di scharge of such enployer's liability and to present
testinony at such hearing. The carrier shall provide
reasonabl e notice to the enployer of the tine and date of any
such hearing and i nformthe enpl oyer of her or his rights to
appear and testify. The probability of the death of the
i njured enpl oyee or other person entitled to conpensation
before the expiration of the period during which such person
is entitled to conpensation shall, in the absence of special
ci rcunst ances nmki ng such course inproper, be deternmined in
accordance with the nost recent United States Life Tabl es
publ i shed by the National Ofice of Vital Statistics of the
United States Departnent of Health and Human Services. The
probability of the happening of any other contingency
affecting the amount or duration of the conpensation, except
the possibility of the remarriage of a surviving spouse, shal
be disregarded. As a condition of approving a | unp-sum paynent
to a surviving spouse, the judge of conpensation clains, in
t he judge of conpensation clains' discretion, may require
security which will ensure that, in the event of the
remarriage of such surviving spouse, any unaccrued future
payments so paid nmay be recovered or recouped by the enpl oyer
86
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or carrier. Such applications shall be considered and
deternined in accordance with s. 440. 25.

(c) Notwithstanding s. 440.21(2), when a claimant is
represented by counsel, the claimant may waive all rights to
any and all benefits under this chapter by entering into a
settl enment agreenent releasing the enployer and the carrier
fromliability for workers' conpensation benefits in exchange
for a lunmp-sum paynent to the clainmant. The settl enent
agreenent requires approval by the judge of conpensation
clains only as to the attorney's fees paid to the claimant's
attorney by the clainmant. The parties need not subnmit any
i nformati on or docunentation in support of the settlenent,
except as needed to justify the amobunt of the attorney's fees.
Nei t her the enployer nor the carrier is responsible for any
attorney's fees relating to the settlenent and rel ease of
clainms under this section. Paynent of the |unp-sum settlenent
anount nust be made within 14 days after the date the judge of
conpensation clainms nails the order approving the attorney's
fees. Any order entered by a judge of conpensation clains
approving the attorney's fees as set out in the settlenent
under this subsection is not considered to be an award and is
not subject to nodification or review The judge of
conpensation clainms shall report these settlenents to the
Deputy Chief Judge in accordance with the requirenents set
forth in paragraphs (a) and (b). Settlenents entered into
under this subsection are valid and apply to all dates of
acci dent .

(d)1. Wth respect to any | unp-sum settl|l enent under
this subsection, a judge of conpensation clains nust consider
at the tine of the settlenent, whether the settl enent
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al l ocation provides for the appropriate recovery of child
support arrearages.

2. Wien reviewing any settlenent of |unp-sum paynent
pursuant to this subsection, judges of conpensation clains
shall consider the interests of the worker and the worker's
fam |y when approving the settlenent, which nust consider and
provide for appropriate recovery of past due support.

(e) This section applies to all clains that the
parties have not previously settled, regardl ess of the date of
acci dent .

(12)(a) Liability of an enployer for future paynents
of conpensation nay not be di scharged by advance paynent
unl ess prior approval of a judge of conpensation clainms or the
depart nent ¢iwi-stoft has been obtai ned as herei nafter provided.
The approval shall not constitute an adjudication of the
claimant's percentage of disability.

(b) \When the claimant has reached nmaxi mum recovery and
returned to her or his former or equival ent enploynent with no
substantial reduction in wages, such approval of a reasonable
advance paynent of a part of the conpensation payable to the
claimant may be given infornmally by letter by a judge of
conpensation clains orrby the departnent divi-ston—direetor—
or—by—the—athni-strator—ef—ctatns—of—the—di-viston.

(c) In the event the claimant has not returned to the
sanme or equival ent enploynent with no substantial reduction in
wages or has suffered a substantial |oss of earning capacity
or a physical inpairnent, actual or apparent:

1. An advance paynent of conpensation not in excess of
$2, 000 nay be approved informally by letter, wthout hearing,
by any judge of conpensation clains or the Chief Judge.
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2.  An advance paynent of conpensation not in excess of
$2, 000 nay be ordered by any judge of conpensation clains
after giving the interested parties an opportunity for a
hearing thereon pursuant to not less than 10 days' notice by
mai |, unless such notice is waived, and after giving due
consideration to the interests of the person entitled thereto.
When the parties have stipulated to an advance paynent of
conpensation not in excess of $2,000, such advance nay be
approved by an order of a judge of conpensation clains, with
or without hearing, or informally by letter by any such judge
of conpensation clains, or by the departnent diviston
dgi+reetor, if such advance is found to be for the best
interests of the person entitled thereto.

3. Wien the parties have stipulated to an advance
paynment in excess of $2,000, subject to the approval of the
depart nment eiwi-stoft, such paynent may be approved by a judge
of conpensation clains by order if the judge finds that such
advance paynent is for the best interests of the person
entitled thereto and is reasonabl e under the circunstances of
the particular case. The judge of conpensation clains shal
make or cause to be nmade such investigations as she or he
consi ders necessary concerning the stipulation and, in her or
his discretion, may have an investigation of the matter nade
by the Departnent of Education Rehabittation—Seetion—of—the
thi—vi-stort. The stipulation and the report of any investigation

shal | be deened a part of the record of the proceedings.

(d) When an application for an advance paynent in
excess of $2,000 is opposed by the enployer or carrier, it
shal |l be heard by a judge of conpensation clainms after giving
the interested parties not |less than 10 days' notice of such
hearing by mail, unless such notice is waived. In her or his
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di scretion, the judge of conpensation clains nmay have an

i nvestigation of the matter made by the Departnent of
Educat i on Rehabititatieon——Seetien—of—thedi~ision, in which
event the report and recommendation of that section will be

deened a part of the record of the proceedings. |If the judge
of conpensation clains finds that such advance paynent is for
the best interests of the person entitled to conpensation
will not materially prejudice the rights of the enployer and
carrier, and is reasonabl e under the circunstances of the
case, she or he nmay order the sane paid. However, in no event
may any such advance payment under this paragraph be granted
in excess of $7,500 or 26 weeks of benefits in any 48-nonth
period, whichever is greater, fromthe date of the |ast
advance paynent.

(15)(a) The departnent eiwi-sion shall exanmine on an
ongoi ng basis clains files in accordance with ss. 624.3161 and

624.310(5)in order to identify questionable clainms-handling

t echni ques, questionable patterns or practices of claims, or a
pattern of repeated unreasonably controverted clains by

enpl oyers, carriers, and self-insurers—heatth—careproviders—
healtt faeitities - | ed . " ’
afny—others providing services to enployees pursuant to this

chapt er antd—ray—certiiy—i+ts—FHndings—to—the bepartrent—of
tasurance. |If the departnent finds such questionable

t echni ques, patterns, or repeated unreasonably controverted

clainms as constitute a general business practice of a carrier,

e b g he divis bttt T
L bt he_divisi I
b ot . ¥ . . I et
he divisioni I L I .

Yponr—receipt—of—any—sueh—certifiecation,t he departnent of
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tasurance shall take appropriate action so as to bring such

general business practices to a halt pursuant to s.
440.38(3)(a) or nmmy inpose penalties pursuant to s. 624.4211

The departnent ei~vi-sioft may initiate investigations of
guestionabl e techni ques, patterns, practices, or repeated
unreasonably controverted clainms. The departnent eivi-siofr nay
by rule establish penalties for violations and forns and

procedures for corrective action plans and for auditing
carriers.

(b) As to any exam nation, investigation, or hearing
bei ng conducted under this chapter, the Treasurer or his or

her desi gnee Seeretary—of—tLabor—and-Enploeyrent—Security—or—the

1. My adninister oaths, exanine and cross-exam ne

W t nesses, receive oral and docunentary evi dence; and

2. Shall have the power to subpoena w tnesses, conpe
their attendance and testinony, and require by subpoena the
production of books, papers, records, files, correspondence,
docunents, or other evidence which is relevant to the inquiry.

(c) If any person refuses to conply with any such
subpoena or to testify as to any matter concerning which she
or he may be lawfully interrogated, the GCrcuit Court of Leon
County or of the county wherein such exam nation
i nvestigation, or hearing is being conducted, or of the county
wherei n such person resides, may, on the application of the
departnent, issue an order requiring such person to conply
with the subpoena and to testify.

(d) Subpoenas shall be served, and proof of such
service nmade, in the sane manner as if issued by a circuit
court. Wtness fees, costs, and reasonable travel expenses, if
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clained, shall be allowed the sane as for testinony in a
circuit court.

(e) I i b T " hied
el I oy F .

I F I . e F

. I . e et
records—for—theprecedingyear—Acopyof——such—report——shat-—be
certifed—to The departnent ef—tnsurance—whiech shall take
appropriate steps so as to cause such poor carrier paynment
practices to halt pursuant to s. 440.38(3)(a). In addition,
t he depart nent di-vi-sion shall take appropriate action so as to
halt such poor paynent practices of self-insurers. "Poor
payment practice" neans a practice of late paynent sufficient
to constitute a general business practice.

(f) The departnent ei-vi-sion shall pronulgate rul es
providing guidelines to carriers, self-insurers, and enpl oyers
to indicate behavior that may be construed as questi onable
cl ai ns- handl i ng techni ques, questionable patterns of clains,
repeat ed unreasonably controverted clains, or poor paynent
practices.

(16) No penalty assessed under this section may be
recouped by any carrier or self-insurer in the rate base, the
prenmium or any rate filing. tn—the—caseof——carriers,The
Departnent of Insurance shall enforce this subsection—ant—in

I F e _— i b F "
stbsecti-of.

(17) The departnent divistoen may by rul e establish
audit procedures and set standards for the Automated Carrier
Per f or mance System

Section 24. Subsections (1) and (2) of section
440. 207, Florida Statutes, are anended to read:
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1 440. 207 Wbrkers' conpensation system gui de. --

2 (1) The departnent brviston—of—Wbrkers—Conpensation
3 | ef—the—Pepartrent—ef—tabor—and—Emptoyrent—Seecurity shal

4 | educate all persons providing or receiving benefits pursuant
5|to this chapter as to their rights and responsibilities under
6| this chapter.

7 (2) The departnent division shall publish an

8 | under st andabl e guide to the workers' conpensati on system which
9| shall contain an explanation of benefits provided; services
10 | provided by the Enpl oyee Assi stance and Onbudsman O fice;

11 | procedures regardi ng nedi ation, the hearing process, and civil
12 | and crimnal penalties; relevant rules of the departnent

13 | gdiviston; and such other infornmation as the departnent

14 | diviston believes will informenployees, enployers, carriers,
15| and those providing services pursuant to this chapter of their
16 | rights and responsibilities under this chapter and the rules
17 | of the departnent eivision. For the purposes of this

18 | subsection, a guide is understandable if the text of the guide
19 is witten at a level of readability not exceeding the eighth
20 | grade level, as determined by a recognized readability test.
21 Section 25. Subsection (1) of section 440.211, Florida
22 | Statutes, is anended to read:

23 440. 211 Authorization of collective bargaining

24 | agreenent. --

25 (1) Subject tothe limtation stated in subsection

26| (2), a provision that is nmutually agreed upon in any

27 | collective bargaining agreenent filed with the departnent

28 | di-viston between an individually self-insured enpl oyer or

29 | ot her enpl oyer upon consent of the enployer's carrier and a
30 | recogni zed or certified exclusive bargaining representative
31| establishing any of the followi ng shall be valid and bi ndi ng:
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(a) An alternative dispute resolution systemto
suppl enent, nodify, or replace the provisions of this chapter
which may include, but is not limted to, conciliation
nedi ation, and arbitration. Arbitration held pursuant to this
section shall be binding on the parties.

(b) The use of an agreed-upon list of certified health
care providers of nedical treatnent which may be the excl usive
source of all nedical treatnent under this chapter

(c) The use of alimted list of physicians to conduct
i ndependent nedi cal exam nations which the parties may agree
shal | be the exclusive source of independent nedical exam ners
pursuant to this chapter

(d) A light-duty, nodified-job, or return-to-work
program

(e) A vocational rehabilitation or retraining program

Section 26. Subsections (1), (2), and (3) of section
440. 24, Florida Statutes, are anended to read:

440. 24 Enforcenent of conpensation orders;
penal ties. --

(1) In case of default by the enployer or carrier in
t he paynent of conpensation due under any conpensation order
of a judge of conpensation clains or other failure by the
enpl oyer or carrier to conply with such order within 10 days
after the order becones final, any circuit court of this state
within the jurisdiction of which the enployer or carrier
resides or transacts business shall, upon application by the
depart nent eiwi-steft or any beneficiary under such order, have
jurisdiction to issue a rule nisi directing such enpl oyer or
carrier to show cause why a wit of execution, or such other
process as may be necessary to enforce the terns of such
order, shall not be issued, and, unless such cause is shown,
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1| the court shall have jurisdiction to issue a wit of execution
2| or such other process or final order as nay be necessary to

3| enforce the terns of such order of the judge of conpensation

4 | cl ai ns.

5 (2) In any case where the enployer is insured and the
6| carrier fails to conply with any conpensation order of a judge
7 | of conpensation clains or court within 10 days after such

8 | order becones final, the—diviston—sha-—notify the departnent
9 | ef—tnsurance—of—sueh—faiture,—andthebPepartrent—of—tnsurance
10 | shall thereupon suspend the license of such carrier to do an
11 | i nsurance business in this state, until such carrier has

12 | conplied with such order

13 (3) In any case where the enployer is a self-insurer
14 ) and fails to conply with any conpensation order of a judge of
15| conpensation clains or court within 10 days after such order
16 | becones final, the departnent eivisten may suspend or revoke
17 | any aut horization previously given to the enployer to becone a
18 | self-insurer, and the Florida Self-Insurer's Quaranty

19 | Associ ati on ¢i-vistoft may sell such of the securities deposited
20 | by such self-insurer with the associ ati on ¢i-vi-stert as nmay be
21 | necessary to satisfy such order
22 Section 27. Subsections (5) and (7) of section 440.25
23| Florida Statutes, are anended to read:
24 440.25 Procedures for nediation and hearings. --
25 (5)(a) Procedures with respect to appeals from orders
26 | of judges of conpensation clains shall be governed by rules
27 | adopted by the Suprene Court. Such an order shall becone fina
28 | 30 days after nmiling of copies of such order to the parties,
29 | unl ess appeal ed pursuant to such rul es.
30 (b) An appellant may be relieved of any necessary
31| filing fee by filing a verified petition of indigency for
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1| approval as provided in s. 57.081(1) and may be relieved in

2| whole or in part fromthe costs for preparation of the record
3| on appeal if, within 15 days after the date notice of the

4| estinmated costs for the preparation is served, the appell ant

5| files with the judge of conpensation clainms a copy of the

6 | designation of the record on appeal, and a verified petition
7| to be relieved of costs. A verified petition filed prior to

8| the date of service of the notice of the estimted costs shal
9| be deened not tinely filed. The verified petition relating to
10 | record costs shall contain a sworn statenment that the

11 | appellant is insolvent and a conplete, detailed, and sworn

12 | financial affidavit showing all the appellant's assets,

13| liabilities, and incone. Failure to state in the affidavit al
14 | assets and incone, including nmarital assets and incone, shal
15| be grounds for denying the petition with prejudice. The Ofice
16 | of the Judges of Conpensation Cains shall adopt rules as nay
17 | be required pursuant to this subsection, including forns for
18 | use in all petitions brought under this subsection. The

19 | appel lant's attorney, or the appellant if she or he is not

20 | represented by an attorney, shall include as a part of the

21 | verified petition relating to record costs an affidavit or

22 | affirmation that, in her or his opinion, the notice of appea
23| was filed in good faith and that there is a probabl e basis for
24 | the District Court of Appeal, First District, to find

25| reversible error, and shall state with particularity the

26 | specific legal and factual grounds for the opinion. Failure to
27 | so affirmshall be grounds for denying the petition. A copy of
28 | the verified petition relating to record costs shall be served
29 | upon all interested parties. The judge of conpensation clains
30| shall pronptly conduct a hearing on the verified petition

3l | relating to record costs, giving at |least 15 days' notice to
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1| the appellant, the departnment divistonr, and all other

2| interested parties, all of whomshall be parties to the

3 | proceedi ngs. The judge of conpensation clainms nay enter an

4 | order without such hearing if no objectionis filed by an
5]interested party within 20 days fromthe service date of the
6| verified petition relating to record costs. Such proceedi ngs
7 | shall be conducted in accordance with the provisions of this
8 | section and with the workers' conpensation rules of procedure,
9| to the extent applicable. In the event an insol vency petition
10| is granted, the judge of conpensation clains shall direct the
11 | departnent divisioen to pay record costs and filing fees from
12 | the Workers' Conpensation Adm nistrative Trust Fund pending
13| final disposition of the costs of appeal. The departnent

14 | divi-stonr nmay transcribe or arrange for the transcription of

15| the record in any proceeding for which it is ordered to pay
16 | the cost of the record.

17 (c) As a condition of filing a notice of appeal to the
18 | District Court of Appeal, First District, an enpl oyer who has
19 | not secured the paynent of conpensation under this chapter in
20| compliance with s. 440.38 shall file with the notice of appea
21| a good and sufficient bond, as provided in s. 59.13,

22 | conditioned to pay the anpunt of the denmand and any i nterest
23 | and costs payable under the terns of the order if the appea
24| is dismssed, or if the District Court of Appeal, First

25| District, affirnms the award in any anmount. Upon the failure of
26 | such enployer to file such bond with the judge of conpensation
27 | clainms or the District Court of Appeal, First District, along
28 | with the notice of appeal, the District Court of Appeal, First
29 | District, shall disnmiss the notice of appeal

30 (7) An injured enployee clainng or entitled to

31| conpensation shall subnit to such physical exam nation by a
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1| certified expert nedical advisor approved by the agency

2 | di-vistort or the judge of conpensation clains as the agency

3 | ei-vistorr or the judge of conpensation clains may require. The
4 | place or places shall be reasonably convenient for the

5| enpl oyee. Such physician or physicians as the enpl oyee,

6 | enpl oyer, or carrier may select and pay for nmay participate in
7| an examnation if the enpl oyee, enployer, or carrier so

8 | requests. Proceedi ngs shall be suspended and no conpensation

9| shall be payable for any period during which the enpl oyee may
10 | refuse to subnit to exanination. Any interested party shal

11| have the right in any case of death to require an autopsy, the
12 | cost thereof to be borne by the party requesting it; and the
13 | judge of conpensation clainms shall have authority to order and
14 | require an autopsy and may, in her or his discretion, wthhold
15| her or his findings and award until an autopsy is held.

16 Section 28. Section 440.271, Florida Statutes, is

17 | anended to read:

18 440. 271 Appeal of order of judge of conpensation

19 | clains.--Review of any order of a judge of conpensation clains
20| entered pursuant to this chapter shall be by appeal to the
21| District Court of Appeal, First District. Appeals shall be
22| filed in accordance with rul es of procedure prescribed by the
23 | Suprene Court for review of such orders. The depart nent
24 | di-viston shall be given notice of any proceedi ngs pertaining
25| to s. 440.25, regarding indigency, or s. 440.49, regarding the
26 | Special Disability Trust Fund, and shall have the right to
27 | intervene in any proceedi ngs.
28 Section 29. Section 440.345, Florida Statutes, is
29 | anended to read:
30 440. 345 Reporting of attorney's fees.--All fees paid
31| to attorneys for services rendered under this chapter shall be
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reported to the O fice of the Judges of Conpensation Cains as
the Ofice of the Judges of Conpensation C ains requires by

rul e. Fhe—-ofHece—of—theJudges—of—Conpensation—Cratrrws—shatt
afftaH-y—surrarize—stch—data—+n—a report—to—theWrkers—
Conrpensati-on—Oversight—Boart—

Section 30. Section 440.35, Florida Statutes, is
amended to read:

440.35 Record of injury or death.--Every enpl oyer
shal | keep a record in respect of any injury to an enpl oyee.
Such record shall contain such information of disability or
death in respect of such injury as the departnent divistoen my
by regulation require, and shall be available to inspection by
t he departnent di-vi-sioft or by any state authority at such tine
and under such conditions as the departnent eivi-sterr nay by
regul ati on prescri be.

Section 31. Subsections (1), (2), and (3) of section
440.38, Florida Statutes, are anended to read:

440.38 Security for conpensation; insurance carriers
and self-insurers.--

(1) Every enployer shall secure the paynent of
conpensation under this chapter

(a) By insuring and keeping insured the paynent of
such conpensation with any stock conpany or nutual conpany or
associ ati on or exchange, authorized to do business in the
st at e;

(b) By furnishing satisfactory proof to the Florida
Self-Insurers Quaranty Association, |Incorporated, created in

s. 440.385, that it has the financial strength necessary to

assure tinely paynment of all current and future clains

T : : o b : :

i ndividually and on behalf of its subsidiary and affiliated
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1| conpanies with enpl oyees in this state and receiving an

2 | authorization fromthe Departnent of |nsurance divisioen to pay
3 | such conpensation directly. The association shall reviewthe
4| financial strength of applicants for nenbership, current

5| nmenbers, and forner nenbers and nmke recommendations to the

6 | departnent regarding their qualifications to self-insure in

7 | accordance with this act and ss. 440.385 and 440.386. The

8 | departnent shall consult with the association on any

9 | recommendati on before taking action. the—fetowng—provistons:-
10 1. The association ¢ivi-sioft nay recomend that the

11 | Departnent of Insurance require an enployer to deposit with
12 | the associ ation ¢i-vistoft a qualifying security deposit. The
13 | associ ati on ¢i~vistonrt shall reconmend determne the type and
14 | anmount of the qualifying security deposit and shall prescribe
15| conditions for the qualifying security deposit;which shal

16 | i ncl ude aut horization for the association division to call the
17 | qualifying security deposit in the case of default. +n

18 | addition—the—di-viston—shaH—reguire-As a condition to

19 | aut hori zation to self-insure, the enployer shall provide proof
20| that the enployer has provided for conpetent personnel with
21 | whomto deliver benefits and to provide a safe working

22 | environnent. Further-The enpl oyer divistoen shall al so provide
23 | evi dence of regutre—such—enproyer—to—car+ty reinsurance at

24 | levels that will ensure the financial strength and actuari al
25 | soundness of such enpl oyer in accordance with rul es adopted
26 | promutgated by the Departnent of |nsurance divistonr. The

27 | Departnent of |nsurance ¢i-vi-siofr nay by rule require that, in
28 | the event of an individual self-insurer's insolvency, such

29 | qualifying security deposits and reinsurance policies are

30 | payabl e to the Heri+da—Setf—tnsurers—G&daranty associ ati onr

31 | theorporateth—createdpursuant—to——s—446-385. Any enpl oyer
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1| securing conpensation in accordance with the provisions of

2 | this paragraph shall be known as a self-insurer and shall be
3| classed as a carrier of her or his own insurance. Al such

4 | enpl oyers shall, if requested, provide the association with an
5| actuarial report signed by a nenber of the Anerican Acadeny of
6 | Actuaries providing an opinion of the appropriate present

7 | value of the reserves for current and future conpensation

8| clains. |If any nenber or fornmer nenber of the association

9| refuses to tinely provide such a report, the association nay
10| obtain an order froma circuit court requiring the nmenber to
11 | produce such a report and ordering such other relief as the
12 | court deternines appropriate. The association shall be

13| entitled to recover all reasonable costs and attorney's fees
14 | in such proceedings.

15 2. If the enployer fails to maintain the foregoing

16 | requi renents, the association divisten shall recommend to the
17 | Departnent of Insurance that it revoke the enployer's

18 | authority to self-insure, unless the enployer provides to the
19 | associ ati on ¢i~vi-stonr the certified opinion of an independent
20 | actuary who is a nenber of the Anerican Acadeny Seetety of
21| Actuaries as to the actuarial present value of the enployer's
22 | determ ned and estimated future conpensation paynents based on
23 | cash reserves, using a 4-percent discount rate, and a
24 | qualifying security deposit equal to 1.5 tines the value so
25| certified. The enployer shall thereafter annually provide such
26 | a certified opinion until such tinme as the enpl oyer neets the
27 | requirenents of subparagraph 1. The qualifying security
28 | deposit shall be adjusted at the tine of each such annua
29 | report. Upon the failure of the enployer to tinely provide
30| such opinion or to tinely provide a security deposit in an
31| anpbunt equal to 1.5 tines the value certified in the | atest
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1| opinion, the association shall provide such infornation to the
2 | departnent along with a recommendati on, and the Departnment of
3 | I nsurance divisienr shall then revoke an sueh enpl oyer's

4 | authorization to self-insure.—anrd—=steh Failure to conply with
5] this provision shall be deened to constitute an i medi ate

6 | serious danger to the public health, safety, or welfare

7| sufficient to justify the summary suspensi on of the enployer's
8 | authorization to self-insure pursuant to s. 120. 68.

9 3. Upon the suspension or revocation of the enployer's
10 | aut hori zation to self-insure, the enployer shall provide to

11 | t he divistor—and—to—the+orida—Setf—tnsurers—Gdaranty

12 | associ ati on.—tneorporatet—createdpursuant—to—-s—446-385 the
13 | certified opinion of an independent actuary who is a nenber of
14 | the Anerican Acadeny Sectety of Actuaries of the actuarial

15| present value of the determined and estinmated future

16 | conpensati on paynents of the enployer for clains incurred

17 | while the nenber exercised the privilege of self-insurance,

18 | using a discount rate of 4 percent. The enployer shall provide
19 | such an opinion at 6-nonth intervals thereafter until such

20| tinme as the | atest opinion shows no remai ni ng val ue of cl ai ns.
21| Wth each such opinion, the enpl oyer shall deposit with the

22 | associ ati on d¢ivistor a qualifying security deposit in an

23 | anobunt equal to the value certified by the actuary. The

24 | associ ation has a cause of action against an enpl oyer, and

25 | agai nst any successor of the enployer, who fails to tinely

26 | provi de such opinion or who fails to tinely maintain the

27 | required security deposit with the association ¢ivist+oenr. The
28 | associ ation shall recover a judgrment in the anpunt of the

29 | actuarial present value of the determ ned and estimated future
30 | conpensation paynents of the enployer for clains incurred

31| while the enpl oyer exercised the privilege of self-insurance,
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together with attorney's fees. For purposes of this section

t he successor of an enpl oyer nmeans any person, business
entity, or group of persons or business entities, which holds
or acquires legal or beneficial title to the nmagjority of the
assets or the mpjority of the shares of the enpl oyer.

4. A qualifying security deposit shall consist, at the
option of the enployer, of:

a. Surety bonds, in a formand containing such terns
as prescribed by the associ ati on divistoen, issued by a
corporation surety authorized to transact surety busi ness by
t he Departnent of I|nsurance, and whose policyhol ders' and
financial ratings, as reported in AM Best's |nsurance
Reports, Property-Liability, are not less than "A'" and "V"
respectively.

b. Irrevocable letters of credit in favor of the
associ ati on divist+oen i ssued by financial institutions |ocated
within this state, the deposits of which are insured through
t he Federal Deposit I|nsurance Corporation

5. The qualifying security deposit shall be held by
t he associ ati on divistoen exclusively for the benefit of
wor kers' conpensation claimants. The security shall not be
subj ect to assignment, execution, attachment, or any |ega
process what soever, except as necessary to guarantee the
payrment of conpensation under this chapter. No surety bond may
be terninated, and no letter of credit may be allowed to
expire, without 90 days' prior witten notice to the
associ ati on ¢ivisien and the deposit by the self-insuring
enpl oyer of sone other qualifying security deposit of equa
value within 10 business days after such notice. Failure to
provide such witten notice or failure to tinely provide
gual i fying replacenent security after such notice shal
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1| constitute grounds for the association divisten to call or sue

2 | upon the surety bond or to exercise its rights under a letter

3] of credit. Current self-insured enployers nust conply with

4| this section on or before Decenber 31, 2001, or upon the

5| maturity of existing security deposits, whichever occurs

6| later. The Departnent of |nsurance d¢ivi-siofr nmay specify by

7| rule the amount of the qualifying security deposit required

8| prior to authorizing an enployer to self-insure and the anpunt

9| of net worth required for an enployer to qualify for

10 | aut hori zation to sel f-insure;

11 (c) By entering into a contract with a public utility

12 | under an approved utility-provided self-insurance program as

13| set forth in s. 624.46225 in effect as of July 1, 1983. The

14 | Departnent of |nsurance eiwi-ston shall adopt rules to

15| i npl enent this paragraph;

16 (d) By entering into an interlocal agreenent with

17 | other | ocal governnental entities to create a | ocal governnent

18 | pool pursuant to s. 624.4622;

19 (e) In accordance with s. 440. 135, an enpl oyer, other

20| than a local governnment unit, may el ect coverage under the

21 | Wrkers' Conpensation Law and retain the benefit of the

22 | exclusiveness of liability provided in s. 440.11 by obtaining

23| a 24-hour health insurance policy froman authorized property

24 | and casualty insurance carrier or an authorized life and

25| health insurance carrier, or by participating in a fully or

26 | partially self-insured 24-hour health plan that is established

27 | or maintained by or for two or nore enployers, so long as the

28 | law of this state is not preenpted by the Enpl oyee Retirenent

29 | I ncome Security Act of 1974, Pub. L. No. 93-406, or any

30 | anendnent to that |aw, which policy or plan nust provide, for

31| at |east occupational injuries and illnesses, nedical benefits
104
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that are conparable to those required by this chapter. A loca
governnment unit, as a single enployer, in accordance with s.
440. 135, nay participate in the 24-hour health insurance
coverage plan referenced in this paragraph. D sputes and
renedi es arising under policies issued under this section are
governed by the terns and conditions of the policies and under
the applicable provisions of the Florida Insurance Code and
rul es adopted under the insurance code and other applicable

| aws of this state. The 24-hour health insurance policy nay
provide for health care by a health nmai ntenance organi zation
or a preferred provider organization. The prenmi umfor such
24-hour health insurance policy shall be paid entirely by the
enpl oyer. The 24-hour health insurance policy may use
deducti bl es and coi nsurance provisions that require the

enpl oyee to pay a portion of the actual nedical care received
by the enployee. |If an enployer obtains a 24-hour health

i nsurance policy or self-insured plan to secure paynment of
conpensation as to nedical benefits, the enployer nust also
obtain an insurance policy or policies that provide indemity
benefits as foll ows:

1. If indemity benefits are provided only for
occupational -rel ated disability, such benefits nust be
conparable to those required by this chapter

2. If indemity benefits are provided for both
occupational -rel ated and nonoccupational -rel ated disability,
such benefits nust be conparable to those required by this
chapter, except that they nust be based on 60 percent of the
aver age weekly wages.

3. The enployer shall provide for each of its
enpl oyees life insurance with a death benefit of $100, 000.
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1 4. Policies providing coverage under this subsection
2 | must use prescribed and acceptabl e underwriting standards,

3| fornms, and policies approved by the Departnent of |nsurance.

41 1f any insurance policy that provides coverage under this

5| section is canceled, terminated, or nonrenewed for any reason
6| the cancellation, term nation, or nonrenewal is ineffective

7| until the self-insured enpl oyer or insurance carrier or

8| carriers notify the—divistoen—and the Departnent of I|nsurance
9| of the cancellation, term nation, or nonrenewal, and until the
10 | Departnent of I|nsurance e¢i-vi-stoert has actually received the

11| notification. The Departnment of |nsurance divis+oen nmust be

12 | notified of replacenent coverage under a workers' conpensation
13 | and enployer's liability insurance policy or plan by the

14 | enpl oyer prior to the effective date of the cancell ation

15| term nati on, or nonrenewal; or

16 (f) By entering into a contract with an individua

17 | self-insurer under an approved individua

18 | self-insurer-provided sel f-insurance programas set forth in
19| s. 624.46225. The Departnment of |nsurance divistoen may adopt
20| rules to administer this subsection.

21 (2)(a) The Departnent of |nsurance éivisten shal

22 | adopt rul es by which businesses may becone qualified to

23 | provi de underwiting clains-adjusting, |oss control, and

24 | safety engineering services to self-insurers.

25 (b) The Departnent of I|nsurance divis+onr shall adopt
26 | rules requiring self-insurers to file any reports necessary to
27 | fulfill the requirenents of this chapter. Any self-insurer
28| who fails to file any report as prescribed by the rules

29 | adopted by the departnent ¢i-vi-sionr shall be subject to a civil
30 | penal ty net—to—exceed—$100For—each suchfaiture.

31
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(a) tb)y The Departnent of |nsurance ¢ivisien shal

suspend or revoke any authorization to a self-insurer for
failure to conply with this act or for good cause, as defined
by rule of the departnent eiwistefr. No suspensi on or
revocation shall affect the liability of any self-insurer

al ready incurred.

(b)te)y Violation of s. 440.381 by a self-insurance
fund shall result in the inposition of a fine not to exceed
$1,000 per audit if the self-insurance fund fails to act on
said audits by correcting errors in enployee classification or
accepted applications for coverage where it knew enpl oyee
classifications were incorrect. Such fines shall be |evied by
t he Departnent of |nsurance divistor and deposited into the
Wor kers' Conpensation Administration Trust Fund.

Section 32. Subsections (3) and (7) of section
440. 381, Florida Statutes, are anended to read:

440.381 Application for coverage; reporting payroll
payrol | audit procedures; penalties.--

(3) The departnent ef—tnsurance—antd—theDbDepartrent—of
tabor—and—Erptoyrent—Seecuri+ty shall establish by rule m ni mum

requirements for audits of payroll and classifications in
order to ensure that the appropriate premumis charged for
wor kers' conpensation coverage. The rules shall ensure that
audits performed by both carriers and enpl oyers are adequate
to provide that all sources of paynents to enpl oyees,
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subcontractors, and i ndependent contractors have been revi ewed
and that the accuracy of classification of enployees has been
verified. The rules shall provide that enployers in al

cl asses other than the construction class be audited not |ess
frequently than biennially and may provide for nore frequent
audits of enployers in specified classifications based on
factors such as anobunt of premum type of business, |oss

rati os, or other relevant factors. In no event shall enpl oyers
in the construction class, generating nore than the anount of
premiumrequired to be experience rated, be audited | ess than
annual ly. The annual audits required for construction cl asses
shal | consist of physical onsite audits. Payroll verification
audit rules nust include, but need not be limted to, the use
of state and federal reports of enpl oyee incone, payroll and
ot her accounting records, certificates of insurance naintained
by subcontractors, and duties of enployees.

(7) |If an enployee suffering a conpensable injury was
not reported as earning wages on the |ast quarterly earnings
report filed with the Division of Unenpl oynent Conpensation
before the accident, the enployer shall indemify the carrier
for all workers' conpensation benefits paid to or on behal f of
t he enpl oyee unl ess the enpl oyer establishes that the enpl oyee
was hired after the filing of the quarterly report, in which
case the enpl oyer and enpl oyee shall attest to the fact that

t he enpl oyee was enpl oyed by the enployer at the tinme of the
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1 | earrier—to——seek—rernburserent—as—provided—under—thi-s

2 | subseetion—Failure of the enployer to indemify the insurer

3| within 21 days after denmand by the insurer shall constitute

4| grounds for the insurer to i mediately cancel coverage. Any
5] action for indemnification brought by the carrier shall be

6 | cognizable in the circuit court having jurisdiction where the
7 | enpl oyer or carrier resides or transacts business. The

8| insurer shall be entitled to a reasonable attorney's fee if it
9 | recovers any portion of the benefits paid in such acti on.

10 Section 33. Section 440.385, Florida Statutes, is

11 | anended to read:

12 440.385 Florida Self-lnsurers Guaranty Associ ation

13 | I ncorporated. --

14 (1) CREATION OF ASSCCI ATI ON. - -

15 (a) There is created a nonprofit corporation to be

16 | known as the "Florida Self-Insurers Guaranty Associ ation

17 | I ncorporated,"” hereinafter referred to as "the association."
18 | Upon incorporation of the association, all individua

19 | self-insurers as defined in ss. 440.02(24)(a)ss—

20 | 440-02(23)(=a)yand 440.38(1)(b), other than individua

21| self-insurers which are public utilities or governnental

22 | entities, shall be nenbers of the association as a condition
23| of their authority to individually self-insure in this state.
24 | The associ ati on eerpotratioen shall performits functions under
25| a plan of operation as established and approved under

26 | subsection (5) and shall exercise its powers and duties

27 | through a board of directors as established under subsection
28| (2). The associ ati on eerporation shall have those powers

29 | granted or pernitted associ ati ons ecetrporatioens not for profit,
30| as provided in chapter 617. The activities of the association
31| shall be subject to review by the Departnent of I|Insurance. The
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Departnent of |nsurance shall have oversight responsibility as

set forth in this act. The association is specifically

authorized to enter into agreenents with the State of Florida

to perform specified services.

(b) A nenber may voluntarily withdraw fromthe
associ ati on when the nenber voluntarily terninates the
self-insurance privilege and pays all assessnents due to the
date of such ternination. However, the w thdrawi ng nenber
shal |l continue to be bound by the provisions of this section
relating to the period of his or her nenbership and any clains
charged pursuant thereto. The w thdrawi ng nenber who is a
menber on or after January 1, 1991, shall also be required to
provide to the associ ati on dgivister upon withdrawal, and at
12-month intervals thereafter, satisfactory proof, including,

if requested by the association, a report of known and

potential clains certified by a nenber of the American Acadeny

of Actuaries,that it continues to neet the standards of s.
440.38(1)(b)1. inrelation to clains incurred while the
wi t hdrawi ng nmenmber exercised the privilege of self-insurance.

Such reporting shall continue until the w thdrawi ng nenber
denonstrates to satisfies the association divisten that there
is no renmaining value to clains incurred while the w thdraw ng

nmenber was self-insured. If a withdrawi ng nenber fails or

refuses to tinely provide an actuarial report to the

associ ation, the association nay obtain an order froma

circuit court requiring the nenber to produce such a report

and ordering such other relief as the court deternines

appropriate. The association shall be entitled to recover al

reasonabl e costs and attorney's fees expended in such

proceedings.|f during this reporting period the w thdraw ng
nmenber fails to neet the standards of s. 440.38(1)(b)1., the
110
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1| withdrawi ng nenber who is a nenber on or after January 1,

2] 1991, shall thereupon, and at 6-nonth intervals thereafter

3| provide to the dgvistor—and—the association the certified

4 | opinion of an independent actuary who is a nenber of the

5| Areri can Acadeny Sectety of Actuaries of the actuarial present
6 | value of the determined and estinmated future conpensation

7 | paynments of the nenber for clains incurred while the nenber

8| was a self-insurer, using a discount rate of 4 percent. Wth
9 | each such opinion, the withdraw ng nmenber shall deposit with
10 | the associ ati on ei~wi-stoft security in an anmount equal to the
11| value certified by the actuary and of a type that is

12 | acceptable for qualifying security deposits under s.

13| 440.38(1)(b). The wi thdrawi ng nenber shall continue to

14 | provide such opinions and to provide such security until such
15| tine as the | atest opinion shows no renmi ning val ue of cl ai ns.
16 | The associ ation has a cause of action against a w thdraw ng
17 | menber, and agai nst any successor of a w thdraw ng nmenmber, who
18| fails to tinely provide the required opinion or who fails to
19 | maintain the required deposit with the division. The
20 | association shall be entitled to recover a judgnent in the
21 | anount of the actuarial present value of the determ ned and
22 | estimated future conpensati on paynents of the wi thdraw ng
23 | nenber for clainms incurred during the tinme that the
24 | wi t hdrawi ng nenber exercised the privilege of self-insurance,
25| together with reasonable attorney's fees. The association is
26 | also entitled to recover reasonable attorney's fees in any
27 | action to conpel production of any actuarial report required
28 | by this statute. For purposes of this section, the successor
29 | of a withdrawi ng nenber neans any person, business entity, or
30 | group of persons or business entities, which holds or acquires
31
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1| legal or beneficial title to the majority of the assets or the
2| mjority of the shares of the wi thdraw ng nenber

3 (2) BOARD COF DI RECTORS. --The board of directors of the
4 | associ ation shall consist of nine persons and shall be

5| organi zed as established in the plan of operation. Al board

6 | menbers shall be experienced in self-insurance in this state.
7

8

9

10

11

12

13

14

15

16

17

18 | person—for—appointwent—to—the—board—Each director shall serve
19 | for a 4-year termand nay be reappointed. Appointnents after
20 | Decenber 31, 2001, sther—than—itni-tiat—appointwents shall be

21 | made by the | nsurance Conmmi ssi oner Seetetary—of—tabor—and

22 | Enptoeyrent—Seeurtty upon recommendati on of nenbers of the

23 | association. Any vacancy on the board shall be filled for the
24 | remai ning period of the termin the same nanner as

25 | appointnments other than initial appointnents are nmade. Each

26 | director shall be reinbursed for expenses incurred in carrying
27 | out the duties of the board on behalf of the association

28 (3) POWNERS AND DUTI ES. - -

29 (a) Upon creation of the Insolvency Fund pursuant to
30| the provisions of subsection (4), the association is obligated
31| for paynent of conpensation under this chapter to insolvent
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nmenbers' enployees resulting fromincidents and injuries
existing prior to the nenber beconing an insolvent nenber and
fromincidents and injuries occurring within 30 days after the
nmenber has becone an insolvent nenber, provided the incidents
giving rise to clainms for conpensation under this chapter
occur during the year in which such insolvent nenber is a
nmenber of the guaranty fund and was assessabl e pursuant to the
pl an of operation, and provided the enpl oyee nakes tinely
claimfor such paynents according to procedures set forth by a
court of conpetent jurisdiction over the delinquency or
bankruptcy proceedi ngs of the insolvent nenber. Such
obligation includes only that anmount due the injured worker or
wor kers of the insolvent nenber under this chapter. 1In no
event is the association obligated to a clainmant in an anpunt
in excess of the obligation of the insolvent nenber. The
associ ation shall be deened the insolvent enployer for
purposes of this chapter to the extent of its obligation on
the covered clains and, to such extent, shall have all rights,
duties, and obligations of the insolvent enployer as if the
enpl oyer had not becone insolvent. However, in no event shal
the association be liable for any penalties or interest.

(b) The association may:

1. Enploy or retain such persons as are necessary to
handl e cl ai ns and perform ot her duties of the association.

2. Borrow funds necessary to effect the purposes of
this section in accord with the plan of operation

3. Sue or be sued.

4. Negotiate and becone a party to such contracts as
are necessary to carry out the purposes of this section

5. Purchase such reinsurance as is determ ned
necessary pursuant to the plan of operation.

113

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O~ W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2001 CS for SB 66-C
311-830-02

6. Review all applicants for nenbership in the
association to deternine whether the applicant is qualified

for menbership under the law. The association shall reconmrend

to the Departnent of |nsurance that the application be

accepted or rejected based on the criteria set forth in s.

440.38(1)(b). The departnment shall approve or di sapprove the
appli cati on. Prer—to—afinat—determnation—by—thebrviston——of

7. Collect and review financial information from

enpl oyers and nake recommendations to the Departnent of

| nsurance regardi ng the appropriate security deposit and

rei nsurance anounts necessary for an enpl oyer to denonstrate

that it has the financial strength necessary to assure the

timely paynent of all current and future clains. The

associ ation may audit and exam ne an enployer to verify the

financial strength of its current and fornmer nenbers. |If the

associ ation determ nes that a current or forner self-insured

enpl oyer does not have the financial strength necessary to

assure the tinmely paynent of all current and estimated future

clains, the association nmay recomend to the departnent that

t he depart nent:

a. Revoke the enployer's self-insurance privil ege.

b. Require the enployer to provide a certified opinion

of an i ndependent actuary who is a nenber of the Anerican

Acadeny of Actuaries as to the actuarial present value of the

enpl oyer's estimated current and future conpensati on paynents,

usi ng a 4-percent discount rate.
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c. Require an increase in the enployer's security

deposit in an anmount determ ned by the association to be

necessary to assure paynent of conpensation clains. The

departnent shall act on such recommendations. The associ ation

has a cause of action agai nst an enpl oyer, and agai nst any

successor of an enployer, who fails to provide an additional

security deposit required by the departnent. The associ ation

shal|l recover a judgnent in the anmobunt of the requested

addi tional security deposit together with reasonabl e

attorney's fees. For the purposes of this section, the

successor of an enployer is any person, business entity, or

group of persons or business entities that holds or acquires

| egal or beneficial title to the najority of the assets or the

majority of the shares of the enpl oyer.

8.7~ Charge fees to any nmenber of the association to
cover the actual costs of examining the financial and safety
conditions of that nenber.

9.8~ Charge an applicant for nenbership in the
association a fee sufficient to cover the actual costs of
exam ning the financial condition of the applicant.

10. Inplenent any and all procedures necessary to

ensure conpliance with regulatory actions taken by the

depart nent.

(c)1. To the extent necessary to secure funds for the
payment of covered clains and also to pay the reasonabl e costs
to adninister them the association, subject to approval by

t he Departnent of |nsurance tabor—antd—Enrptoyrent—Security;
wpon——eerti-Heation—of—theboard—of—di+rectors, shall |evy

assessnents based on the annual witten netfat prem um each

enpl oyer woul d have paid had the enpl oyer not been
sel f-insured. Every assessnent shall be made as a uniform
115

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O b~ W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLOO®NO®UuDWNPRER O

Florida Senate - 2001 CS for SB 66-C
311-830-02

percentage of the figure applicable to all individua
self-insurers, provided that the assessnent |evied agai nst any
self-insurer in any one year shall not exceed 1 percent of the
annual witten nermat prem umduring the cal endar year
precedi ng the date of the assessnment. Assessnents shall be
remtted to and adm nistered by the board of directors in the
manner specified by the approved plan. Each enpl oyer so
assessed shall have at |least 30 days' witten notice as to the
date the assessnment is due and payable. The association shal

| evy assessnents against any newy adnitted nenber of the
association so that the basis of contribution of any newly
admtted nenber is the sane as previously admtted nenbers,
provision for which shall be contained in the plan of

oper ati on.

2. If, in any one year, funds available from such
assessnents, together with funds previously raised, are not
sufficient to nake all the paynents or reinbursenents then
owi ng, the funds available shall be prorated, and the unpaid
portion shall be paid as soon thereafter as sufficient
addi ti onal funds becone avail abl e.

3. Funds may be allocated or paid fromthe Wrkers

Conpensation Administration Trust Fund to contract with the

association to performservices required by |aw. However, no

state funds of any kind shall be allocated or paid to the
association or any of its accounts for payment of covered

clains or rel ated expenses except those state funds accruing

to the association by and through the assignnent of rights of
an insolvent enployer. The departnent shall not |evy any

assessnent on the Florida Sel f-1nsurance Guaranty Associ ation
(4) | NSOLVENCY FUND. - - Upon the adoption of a plan of
oper ati on er—the—adeptioen—of—rutes—by—the bepartrnent—of—tLabor
116
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ant—Erptoyrrent—Securty—pursuant—to—subseetion—~(5), there

shal |l be created an I nsol vency Fund to be managed by the
associ ati on.

(a) The Insolvency Fund is created for purposes of
neeting the obligations of insolvent nenbers incurred while
nmenbers of the association and after the exhaustion of any
security deposit bend, as required under this chapter
However, if such security deposit boenreh—surety;-or rei nsurance
policy is payable to the Florida Self-lnsurers Quaranty

Associ ation, the association shall comrence to provide
benefits out of the Insolvency Fund and be reinbursed fromthe

security deposit bent,—strety;or reinsurance policy. The
net hod of operation of the Insolvency Fund shall be defined in

the plan of operation as provided in subsection (5).

(b) The departnent shall have the authority to audit
the financial soundness of the |Insolvency Fund annually.

(c) The departnent may offer certain anendnents to the
pl an of operation to the board of directors of the association
for purposes of assuring the ongoing financial soundness of
the I nsolvency Fund and its ability to neet the obligations of
this section.

(5) PLAN OF OPERATION. --The associ ation shall operate
pursuant to a plan of operation approved by the board of

directors. The plan of operation in effect on Novenber 1,

2001, and approved by the Departnent of Labor and Enpl oynent

Security shall remain in effect. However, any anendnents to

the plan shall not becone effective until approved by the
Departnent of | nsurance. By—Septenber—15—1982—theboard—-of
" b . I F I I
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I . o F . F I
atni-strati-on—of—the—associati-on—and—the—tnsoetvenrcy—tunt

(a) The purpose of the plan of operation shall be to
provide the association and the board of directors with the
authority and responsibility to establish the necessary
prograns and to take the necessary actions to protect against
the insolvency of a nenber of the association. |n addition
the plan shall provide that the nenbers of the association
shal | be responsible for nmintaining an adequate | nsol vency
Fund to neet the obligations of insolvent nenbers provided for
under this act and shall authorize the board of directors to
contract and enpl oy those persons with the necessary expertise
to carry out this stated purpose. By June 1, 2002, the board

of directors shall subnmit to the Departnent of |Insurance a

proposed plan of operation for the adm nistration of the

associ ati on. The Departnent of |nsurance shall approve the

pl an by order, consistent with this act. The Departnment of

| nsurance shall approve any anendnents to the plan, by order

consistent with this act, and deternined appropriate to carry

out the duties and responsibilities of the association
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(c) td)y The plan of operation shall

1. Establish the procedures whereby all the powers and
duties of the association under subsection (3) will be
per f or ned.

2. Establish procedures for handling assets of the
associ ati on.

3. Establish the amount and nethod of rei nmbursing
nmenbers of the board of directors under subsection (2).

4. Establish procedures by which clains may be filed
with the association and establish acceptable forns of proof
of covered claims. Notice of clainms to the receiver or
| iquidator of the insolvent enployer shall be deened notice to
the association or its agent, and a |ist of such clains shal
be subnitted periodically to the association or sinilar
organi zation in another state by the receiver or |iquidator

5. Establish regular places and tines for neetings of
t he board of directors.

6. Establish procedures for records to be kept of al
financial transactions of the association and its agents and
t he board of directors.

7. Provide that any nenber enpl oyer aggrieved by any
final action or decision of the association may appeal to the
departnment within 30 days after the action or decision

8. Establish the procedures whereby reconmendati ons of
candi dates for the board of directors shall be subnitted to
t he depart nent.

9. Contain additional provisions necessary or proper
for the execution of the powers and duties of the association.

(d) ey The plan of operation nay provide that any or
all of the powers and duties of the association, except those
speci fied under subparagraphs(c){d)l. and 2., be delegated to
119
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1| a corporation, association, or other organi zation which

2| perfornms or will performfunctions simlar to those of this

3| association or its equivalent in two or nore states. Such a
4 | corporation, association, or organization shall be rei nbursed
5] as a servicing facility would be rei nbursed and shall be paid
6| for its performance of any other functions of the association.
7| A del egation of powers or duties under this subsection shal

8| take effect only with the approval of both the board of

9| directors and the departnent and may be nade only to a

10 | corporation, association, or organization which extends

11| protection which is not substantially | ess favorable and

12 | effective than the protection provided by this section.

13 (6) POWNERS AND DUTI ES OF DEPARTMENT OF | NSURANCE tABOR
14 | AND—EMPLOYVENT—SECURHTFY. - -

15 (a) The departnent shall -

16 4 revi ew recommendati ons of the association

17 | concerning whether current or forner self-insured enpl oyers or
18 | nenbers of the association have the financial strength

19 | necessary to ensure the tinely paynent of all current and

20 | estimated future clains. |If the association determ nes an

21 | enpl oyer does not have the financial strength necessary to

22 | ensure the tinely paynent of all current and future clains and
23 | recommends action pursuant to paragraph (3)(b), the Departnent
24 | of Insurance may take such action as necessary to order the
25 | enpl oyer to conply with the recommendati on. Neti-fy—the

26 | association—of—the—existence—of—an—insotvent—enptoyer—rnot

27 | tater—than—3—days—after—+t—recervesnotice—of—the

28 | determinati-on—of—insotvency—

29 (b) The departnent my:

30 1. Contract with the association for services, which
31| may include, but not be limted to, the foll ow ng:
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1 a. Process applications for self-insurance.

2 b. Collect and review financial statenments and | oss

3| reserve information fromindividual self-insurers.

4 c. Collect and maintain files for original security

5| deposit docunments and rei nsurance policies fromindividua

6| self-insurers and, if necessary, perfect security interests in
7 | security deposits.

8 d. Process conpliance docunentation for individua

9| self-insurers and provide sane to the Departnent of |nsurance.
10 e. Collect all data necessary to cal cul ate annua

11| premiumfor all individual self-insurers, including individua
12 | self-insurers that are public utilities or governnental

13| entities, and provide such cal cul ated annual preniumto the
14 | Departnent of Insurance for assessnment purposes.

15 f. Inspect and audit annually, if necessary, the

16 | payroll and other records of each individual self-insurer

17 | including individual self-insurers that are public utilities
18 | or governnental entities, in order to determ ne the wages paid
19 | by each individual self-insurer, the preni um such individua
20 | self-insurer would have to pay if insured, and all paynents of
21 | conpensati on made by such individual self-insurer during each
22 | prior period with the results of such audit provided to the
23 | Departnent of Insurance. For the purposes of this section

24 | the payroll records of each individual self-insurer shall be
25| open to inspection and audit by the association, the

26 | departnent, or their authorized representative, during regul ar
27 | busi ness hours.

28 g. Provide legal representation to i npl enent the

29 | adninistration and audit of individual self-insurers and nake
30 | recommendati ons regardi ng prosecution of any adm nistrative or
31
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1| legal proceedings necessitated by the departnent's regul ation
2| of the individual self-insurers.

3 2. Contract with an attorney or attorneys recomended
4| by the association for representation of the departnent in any
5| adninistrative or |egal proceedings necessitated by the

6 | recommended regul ation of the individual self-insurers. Ypen

7 f the t ot i ’ d I o

8 ' : i UITS

9

10

11 3.3+~ Direct the association to require from each

12 | i ndi vi dual self-insurer, at such tine and in accordance wth
13 | such regul ations as the departnent prescribes, reports in

14 | respect to wages paid, the anount of prem unms such individua
15| self-insurer would have to pay if insured, and all paynents of
16 | conpensation nmade by such individual self-insurer during each
17 | prior period and determ ne the anounts paid by each individua
18 | self-insurer and the amounts paid by all individua

19 | self-insurers during such period. For the purposes of this

20 | section, the payroll records of each individual self-insurer
21| shall be open to annual inspection and audit by the

22 | association, the departnent, or their authorized

23 | representative, during regul ar business hours, and if any

24 | audit of such records of an individual self-insurer discloses
25| a deficiency in the anount reported to the association or in
26 | the anpbunts paid to the Departnent of |nsurance by an

27 | individual self-insurer for its assessnment for the Wrkers

28 | Conpensati on Administration Trust Fund, the Departnent of

29 | I nsurance or the association nmay assess the cost of such audit
30 | against the individual self-insurer

31

122
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 66-C
311-830-02

1 4. Require that the association notify the nmenber

2 | enpl oyers and any other interested parties of the

3| determ nation of insolvency and of their rights under this

4| section. Such notification shall be by mail at the |ast known
5| address thereof when available; but, if sufficient information
6| for notification by mail is not available, notice by

7| publication in a newspaper of general circulation shall be

8 | sufficient.

9 5.2 Suspend or revoke the authority of any menber

10 | enpl oyer failing to pay an assessnent when due or failing to
11| conply with the plan of operation to self-insure in this

12 | state. As an alternative, the departnent may levy a fine on

13 | any nenber enployer failing to pay an assessnent when due.

14 | Such fine shall not exceed 5 percent of the unpaid assessnent
15 | per nonth, except that no fine shall be less than $100 per

16 | nont h.

17 3I—Revoke—the—destghattoen—of—any—servicingfact-ty—++
18 | the—departrent—tnds—that—etains—are—beirng—handred

19 | vAsatisfactority—
20 (7) EFFECT OF PAID CLAIMS. - -
21 (a) Any person who recovers fromthe association under
22 | this section shall be deened to have assigned his or her
23| rights to the association to the extent of such recovery.
24 | Every clai mant seeking the protection of this section shal
25 | cooperate with the association to the same extent as such
26 | person woul d have been required to cooperate with the
27 | insolvent menber. The association shall have no cause of
28 | action agai nst the enpl oyee of the insolvent nenber for any
29 | suns the association has paid out, except such causes of
30 | action as the insolvent menber would have had if such sums had
31| been paid by the insolvent nenber. |In the case of an
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i nsol vent nenber operating on a plan with assessnent

liability, paynments of clains by the association shall not
operate to reduce the liability of the insolvent nenber to the
receiver, liquidator, or statutory successor for unpaid
assessnents.

(b) The receiver, liquidator, or statutory successor
of an insolvent nenber shall be bound by settlenents of
covered clains by the association or a sinilar organization in
anot her state. The court having jurisdiction shall grant such
clainms priority against the assets of the insolvent nenber
equal to that to which the claimant woul d have been entitl ed
in the absence of this section. The expense of the association
or simlar organization in handling clainms shall be accorded
the sane priority as the expenses of the |iquidator

(c) The association shall file periodically with the
receiver or liquidator of the insolvent nenber statenents of
the covered clains paid by the association and esti nates of
anticipated clains on the association, which shall preserve
the rights of the association against the assets of the
i nsol vent menber.

(8) NOTI FI CATI ON PREVENTHON OF | NSOLVENCI ES. --To aid
in the detection and prevention of enployer insolvencies:

&) upon determination by mpjority vote that any
nenber enpl oyer may be insolvent or in a financial condition
hazardous to the enpl oyees thereof or to the public, it shal

be the duty of the board of directors to notify the Departnent
of | nsurance taber—and—Enrpteyrent—Security of any infornmation

i ndi cating such condition
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departent—
(9) EXAM NATI ON OF THE ASSQOCI ATI ON. - - The associ ation
shal | be subject to exami nation and regul ation by the

Departnent of | nsurance tabor—and—Enrptoyrent—Security. No
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1| later than March 30 of each year, the board of directors shal
2| subnmit an audited & financial statenent report for the

3| precedi ng cal endar year in a form approved by the departnent.
4 (10) IMVUNITY.--There shall be no liability on the

5] part of, and no cause of action of any nature shall arise

6 | agai nst, any nenber enployer, the association or its agents or
7 | enpl oyees, the board of directors, or the Departnent of

8 | I nsurance tabor—and—Enptoeyrent—Security or its representatives
9| for any action taken by themin the perfornance of their

10 | powers and duties under this section.

11 (11) STAY OF PROCEEDI NGS; RECPENI NG OF DEFAULT

12 | JUDGVENTS. --Al'l proceedings in which an insolvent enployer is
13| a party, or is obligated to defend a party, in any court or

14 | before any quasi-judicial body or adnministrative board in this
15| state shall be stayed for up to 6 nonths, or for such

16 | additional period fromthe date the enpl oyer becomes an

17 | insol vent nenber, as is deened necessary by a court of

18 | conpetent jurisdiction to pernit proper defense by the

19 | association of all pending causes of action as to any covered
20| clainms arising froma judgnent under any decision, verdict, or
21| finding based on the default of the insolvent nenber. The
22 | association, either on its own behalf or on behalf of the
23 | i nsol vent nenber, nmay apply to have such judgnent, order
24 | decision, verdict, or finding set aside by the sane court or
25| admini strator that nmade such judgnent, order, decision
26 | verdict, or finding and shall be permitted to defend agai nst
27 | such claimon the nerits. |If requested by the association
28 | the stay of proceedings may be shortened or waived.
29 (12) LI M TATI ON ON CERTAI N ACTI ONS. - - Not wi t hst andi ng
30| any other provision of this chapter, a covered claim as
31| defined herein, with respect to which settlenent is not
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ef fected and pursuant to which suit is not instituted agai nst
the insured of an insolvent nmenber or the association within 1
year after the deadline for filing claims with the receiver of
t he i nsol vent nenber, or any extension of the deadline, shal

t henceforth be barred as a cl ai magainst the association.

(13) CORPORATE | NCOVE TAX CREDIT. --Any suns acquired
by a nmenber by refund, dividend, or otherwi se fromthe
associ ati on shall be payable within 30 days of receipt to the
Departnent of I|nsurance for deposit with the Treasurer to the
credit of the General Revenue Fund. All provisions of chapter
220 relating to penalties and interest on delinquent corporate
i ncone tax paynents apply to paynents due under this
subsecti on.

Section 34. Subsections (2), (3), and (4) of section
440. 386, Florida Statutes, are anended to read:

440. 386 Individual self-insurers' insolvency;
conservation; |iquidation.--

(2) COWMVENCEMENT OF DELI NQUENCY PROCEEDI NG - - The
Departnent of |nsurance or the Florida Self-Insurers Guaranty

Associ ation, |ncorporated, ray commence a del i nquency aty—steh

proceedi ng by application to the court for an order directing
the individual self-insurer to show cause why the depart nment
or associ ation should not have the relief prayed for. Fhe

proceeding— On the return of such order to show cause, and
after a full hearing, the court shall either deny the

application or grant the application, together with such other

relief as the nature of the case and the interests of the

claimants, creditors, stockhol ders, nenbers, subscribers, or
127
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public may require. The Departnent of |Insurance and the

associ ati on shall gi ve Hetri+da—Setf—tnsurers—Gdatanty
Assoectatton—tncorporated,—shaH—be—given reasonable witten
notice to each other by—the—-departrnent of all hearings which

pertain to an adjudication of insolvency of a nenber

i ndi vi dual sel f-insurer
(3) GROUNDS FOR LI QUI DATI ON. - - The Departnent of
| nsurance or the association may apply to the court for an

order appointing a receiver and directing the receiver to
| iquidate the business of a domestic individual self-insurer
i f such individual self-insurer is insolvent. Herida

(4) GROUNDS FOR CONSERVATI ON; FOREI GN | NDI VI DUAL
SELF- | NSURERS. - -
(a) The Departnent of Insurance or the association nay

apply to the court for an order appointing a receiver or
ancillary receiver, and directing the receiver to conserve the
assets within this state, of a foreign individual self-insurer
i f such individual self-insurer is insolvent. Herida

steh—oerder—

(b) An order to conserve the assets of an individua
self-insurer shall require the receiver forthwith to take
possession of the property of the receiver within the state
and to conserve it, subject to the further direction of the
court.
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1 Section 35. Section 440.40, Florida Statutes, is

2 | anended to read:

3 440.40 Conpensation notice.--Every enpl oyer who has

4 | secured conpensati on under the provisions of this chapter

5] shall keep posted in a conspi cuous place or places in and

6 | about her or his place or places of business typewitten or

7| printed notices, in accordance with a form prescribed by the
8 | depart nent diviston, stating that such enpl oyer has secured

9 | the paynent of conpensation in accordance with the provisions
10| of this chapter. Such notices shall contain the nane and

11 | address of the carrier, if any, with whomthe enpl oyer has

12 | secured paynent of conpensation and the date of the expiration
13| of the policy. The departnent eivisten may by rul e prescribe
14| the formof the notices and require carriers to provide the
15| notices to policyhol ders.

16 Section 36. Section 440.41, Florida Statutes, is

17 | anended to read:

18 440.41 Substitution of carrier for enployer.--1n any
19 | case where the enployer is not a self-insurer, in order that
20| the liability for conpensation inposed by this chapter may be
21 | nost effectively discharged by the enployer, and in order that
22 | the admnistration of this chapter in respect of such
23| liability may be facilitated, the departnment divis+onr shall by
24 | regul ation provide for the discharge, by the carrier for such
25 | enpl oyer, of such obligations and duties of the enployer in
26 | respect of such liability, inposed by this chapter upon the
27 | enployer, as it considers proper in order to effectuate the
28 | provisions of this chapter. For such purposes:
29 (1) Notice to or know edge of an enployer of the
30 | occurrence of the injury shall be notice to or know edge of
31| the carrier.
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1 (2) Jurisdiction of the enployer by the judges of

2 | conpensation clains, the departnent eivistoer, or any court

3 | under this chapter shall be jurisdiction of the carrier

4 (3) Any requirenent by the judges of conpensation

5] clains, the departnent ¢i~visionr, or any court under any

6 | conpensation order, finding, or decision shall be binding upon
7| the carrier in the sane manner and to the sane extent as upon
8 | the enpl oyer.

9 Section 37. Subsection (3) of section 440.42, Florida
10 | Statutes, is anended to read:

11 440.42 |Insurance policies; liability.--

12 (3) No contract or policy of insurance issued by a

13 | carrier under this chapter shall expire or be cancel ed unti
14 | at |l east 30 days have el apsed after a notice of cancellation
15| has been sent to the departnent divisten and to the enpl oyer
16 | in accordance with the provisions of s. 440.185(7). However,
17 | when duplicate or dual coverage exists by reason of two

18 | different carriers having issued policies of insurance to the
19 | sane enpl oyer securing the sane liability, it shall be

20 | presuned that only that policy with the later effective date
21| shall be in force and that the earlier policy term nated upon
22 | the effective date of the latter. In the event that both

23| policies carry the sane effective date, one of the policies
24 | may be canceled instanter upon filing a notice of cancellation
25| with the departnent di—vis+orr and serving a copy thereof upon
26 | the enployer in such manner as the departnent eivision

27 | prescribes by rule. The departnment divistor may by rule

28 | prescribe the content of the notice of retroactive

29 | cancellation and specify the tine, place, and manner in which
30| the notice of cancellation is to be served.

31
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1 Section 38. Section 440.44, Florida Statutes, is

2 | anended to read:

3 440. 44 \Workers' conpensation; staff organization.--

4 (1) | NTERPRETATION OF LAW--As a guide to the
5]interpretation of this chapter, the Legislature takes due

6 | notice of federal social and | abor acts and hereby creates an
7 | agency to adm nister such acts passed for the benefit of

8 | enpl oyees and enployers in Florida industry, and desires to
9| neet the requirenents of such federal acts wherever not

10 [ inconsistent with the Constitution and |aws of Florida.

11 (2) INTENT.--It is the intent of the Legislature that
12 | the departnent, the agency, and the Departnent of Education
13 | di-vi-si-on assune an active and forceful role inits

14 | adninistration of this act, so as to ensure that the system
15| operates efficiently and with nmaxi nrum benefit to both

16 | enpl oyers and enpl oyees.

17 (3) EXPENDI TURES. - - The departnent, the agency, the
18 | Departnent of Educati on, ¢i-vi-stetr and the director of the

19 | Division of Adm nistrative Hearings shall nmake such
20 | expenditures, including expenditures for personal services and
21| rent at the seat of governnent and el sewhere, for |aw books;
22 | for tel ephone services and WATS |ines; for books of reference,
23 | periodicals, equipnent, and supplies; and for printing and
24 | binding as may be necessary in the adnmnistration of this
25| chapter. Al expenditures in the admnistration of this
26 | chapter shall be allowed and paid as provided in s. 440.50
27 | upon the presentation of item zed vouchers therefor approved
28 | by the departnent, the agency, the Departnent of Education
29 | di-viston or the director of the Division of Administrative
30 | Heari ngs.
31
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1 (4) MERIT SYSTEM PRI NCl PLE OF PERSONNEL

2 | ADM NI STRATI ON. - - Subj ect to the other provisions of this

3| chapter, the departnent, the agency, and the Departnent of

4 | Educati on are ¢i-viston—+s authorized to appoint, and prescribe
5] the duties and powers of, bureau chiefs, attorneys,

6 | accountants, nedical advisers, technical assistants,

7 | inspectors, clains exam ners, and such ot her enpl oyees as may
8 | be necessary in the performance of their i+s duties under this
9| chapter.

10 (5) OFFICE. --The departnent, the agency, the

11 | Departnent of Educati on, éi-vistenr and the Deputy Chi ef Judge
12 | shall maintain and keep open during reasonabl e busi ness hours
13| an office, which shall be provided in the Capitol or sone

14 | other suitable building in the City of Tallahassee, for the
15 | transacti on of business under this chapter, at which office
16 | the official records and papers shall be kept. The office

17 | shall be furni shed and equi pped. The departnent, the agency
18 | giviston, any judge of conpensation clains, or the Deputy

19 | Chief Judge may hol d sessions and conduct hearings at any

20| place within the state. The Ofice of the Judges of

21 | Conpensation Cains shall maintain the 17 district offices, 31
22 | judges of conpensation clains, and 31 nediators as they exist
23 | on June 30, 2001

24 (6) SEAL.--The departnent divistoen and the judges of
25 | conpensation clains shall have a seal upon which shall be

26 | inscribed the words "State of Florida Departnent of

27 | I nsurance--Seal" and "Division of Administrative

28 | Heari ngs--Seal ," respectively.

29 (7) DESTRUCTI ON OF OBSOLETE RECORDS. - - The depart nent
30 | divistoen is expressly authorized to provide by regulation for
31| and to destroy obsolete records of the departnent division
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1| The Division of Adm nistrative Hearings is expressly

2 | authorized to provide by regulation for and to destroy

3 | obsolete records of the Ofice of the Judges of Conpensation
4 | d ai ns.

5 (8) PROCEDURE. --In the exercise of their +ts duties

6 | and functions requiring administrative hearings, the

7 | departnent and t he agency divisioen shall proceed in accordance
8| with the Adm nistrative Procedure Act. The authority of the

9 | departnent and the agency divistoenr to issue orders resulting
10| from administrative hearings as provided for in this chapter
11| shall not infringe upon the jurisdiction of the judges of

12 | conpensation cl ai ns.

13 Section 39. Subsections (1), (2), (7), (8), (9), (10),
14 | and (11) of section 440.49, Florida Statutes, are anmended to
15 | read:

16 440.49 Limtation of liability for subsequent injury
17 | through Special Disability Trust Fund.--

18 (1) LEG SLATIVE | NTENT. --Whereas it is often difficult
19| for workers with disabilities to achieve enpl oynent or to
20 | becone reenployed following an injury, and it is the desire of
21| the Legislature to facilitate the return of these workers to
22 | the workplace, it is the purpose of this section to encourage
23 | the enpl oynent, reenploynent, and accomodati on of the
24 | physically disabl ed by reduci ng an enpl oyer's insurance
25| premium for reenploying an injured worker, to decrease
26 | litigation between carriers on apportionnment issues, and to
27 | protect enployers fromexcess liability for conpensation and
28 | nedi cal expense when an injury to a physically disabl ed worker
29 | nerges with, aggravates, or accelerates her or his preexisting
30 | permanent physical inpairnment to cause either a greater
31| disability or permanent inpairnent, or an increase in

133
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N D WNPRER O

Florida Senate - 2001 CS for SB 66-C
311-830-02

expendi tures for tenporary conpensation or nedical benefits
than woul d have resulted fromthe injury al one. The depart nent
th—vistort or the administrator shall informall enployers of

t he exi stence and function of the fund and shall interpret
eligibility requirenents liberally. However, this subsection
shal |l not be construed to create or provide any benefits for

i njured enpl oyees or their dependents not otherw se provided
by this chapter. The entitlenent of an injured enpl oyee or her
or his dependents to conpensation under this chapter shall be
determ ned without regard to this subsection, the provisions
of which shall be considered only in determ ning whether an
enpl oyer or carrier who has paid conpensation under this
chapter is entitled to reinbursenent fromthe Speci al
Disability Trust Fund.

(2) DEFINITIONS.--As used in this section, the term

(a) "Permanent physical inpairnent" neans and is
limted to the conditions listed in paragraph (6)(a).

(b) "Preferred worker" nmeans a worker who, because of
a pernmanent inpairnent resulting froma conpensable injury or
occupational disease, is unable to return to the worker's
regul ar enpl oynent.

(c) "Merger" describes or neans that:

1. If the permanent physical inpairnment had not
exi sted, the subsequent accident or occupational disease would
not have occurr ed;

2. The permanent disability or pernmanent inpairnent
resulting fromthe subsequent accident or occupational disease
is mterially and substantially greater than that which would
have resulted had the permanent physical inpairnent not
exi sted, and the enployer has been required to pay, and has
pai d, pernmanent total disability or pernmanent i npairnent
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1| benefits for that materially and substantially greater

2| disability;

3 3. The preexisting permanent physical inpairnent is

4 | aggravated or accelerated as a result of the subsequent injury
5| or occupational disease, or the preexisting inpairnent has

6| contributed, nedically and circunstantially, to the need for

7 | tenporary conpensation, nedical, or attendant care and the

8 | enpl oyer has been required to pay, and has paid, tenporary

9 | conpensation, nedical, or attendant care benefits for the

10 | aggravat ed preexisting permanent inpairnent; or

11 4. Death would not have been accelerated if the

12 | permanent physical inpairnent had not exi sted.

13 (d) "Excess pernmanent conpensation" neans that

14 | conpensation for permanent inpairnent, or permanent total

15| disability or death benefits, for which the enployer or

16 | carrier is otherwise entitled to rei nbursement fromthe

17 | Special Disability Trust Fund.

18 (e) "Adnministrator" nmeans the entity selected by the
19 | division to review, allow, deny, conprom se, controvert, and
20| litigate claims of the Special Disability Trust Fund.

21

22| In addition to the definitions contained in this subsection
23 | the departnent eivisterr nay by rule prescribe definitions that
24 | are necessary for the effective adm nistration of this

25| secti on.

26 (7) REI MBURSEMENT OF EMPLOYER. - -

27 (a) The right to reinbursenent as provided in this

28 | section is barred unless witten notice of claimof the right
29 | to such reinbursenent is filed by the enployer or carrier

30| entitled to such reinbursenent with the departnent ei-vi-sion or
31| adnministrator at Tall ahassee within 2 years after the date the
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enpl oyee | ast reached naxi mum nedi cal inprovenent, or within 2
years after the date of the first payment of conpensation for
permanent total disability, wage |oss, or death, whichever is
later. The notice of claimumust contain such information as

t he departnent di~vi-sion by rule requires or as established by
the administrator; and the enployer or carrier claimnng

rei mbursenent shall furnish such evidence in support of the

cl ai mas the departnent divisionrr or adm nistrator reasonably
nmay require.

(b) For notice of clains on the Special Disability
Trust Fund filed on or after July 1, 1978, the Speci al
Disability Trust Fund shall, within 120 days after receipt of
notice that a carrier has paid, been required to pay, or
accepted liability for excess conpensation, serve notice of
the acceptance of the claimfor reinbursenent.

(c) A proof of claimnust be filed on each notice of
claimon file as of June 30, 1997, within 1 year after July 1,
1997, or the right to rei nbursenent of the claimshall be
barred. A notice of claimon file on or before June 30, 1997,
may be withdrawn and refiled if, at the tine refiled, the
notice of claimremins within the limtation period specified
in paragraph (a). Such refiling shall not toll, extend, or
otherwise alter in any way the linmtation period applicable to
the wi thdrawn and subsequently refiled notice of claim Each
proof of claimfiled shall be acconpani ed by a proof-of-claim
fee as provided in paragraph (9)(d). The Special Disability
Trust Fund shall, within 120 days after receipt of the proof
of claim serve notice of the acceptance of the claimfor
rei mbursenent. This paragraph shall apply to all clains
not wi t hst andi ng the provisions of subsection (12).
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(d) Each notice of claimfiled or refiled on or after
July 1, 1997, nust be acconpanied by a notification fee as
provided in paragraph (9)(d). A proof of claimnust be filed
within 1 year after the date the notice of claimis filed or
refiled, acconpanied by a proof-of-claimfee as provided in
paragraph (9)(d), or the claimshall be barred. The
notification fee shall be waived if both the notice of claim
and proof of claimare submtted together as a single filing.
The Special Disability Trust Fund shall, within 180 days after
recei pt of the proof of claim serve notice of the acceptance
of the claimfor reinbursenent. This paragraph shall apply to
all clains notwthstanding the provisions of subsection (12).

(e) For dates of accident on or after January 1, 1994,
the Special Disability Trust Fund shall, within 120 days of
recei pt of notice that a carrier has been required to pay, and
has paid over $10,000 in benefits, serve notice of the
acceptance of the claimfor reinbursenent. Failure of the
Special Disability Trust Fund to serve notice of acceptance
shall give rise to the right to request a hearing on the claim
for reinbursenent. If the Special Disability Trust Fund
through its representative denies or controverts the claim
the right to such rei nbursenent shall be barred unl ess an
application for a hearing thereon is filed with the departnent
th—vi-stort or administrator at Tall ahassee within 60 days after
notice to the enployer or carrier of such denial or
controversion. When such application for a hearing is tinely
filed, the claimshall be heard and determ ned i n accordance
with the procedure prescribed in s. 440.25, to the extent that
such procedure is applicable, and in accordance with the
wor kers' conpensation rules of procedure. In such proceeding
on a claimfor reinbursenent, the Special Disability Trust
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1| Fund shall be nade the party respondent, and no findi ngs of

2| fact made with respect to the claimof the injured enpl oyee or
3 | the dependents for conpensation, including any finding nade or
4 | order entered pursuant to s. 440.20(11), shall be res

5] judicata. The Special Disability Trust Fund nay not be joi ned
6| or rade a party to any controversy or dispute between an

7 | enpl oyee and t he dependents and the enpl oyer or between two or
8 | nore enployers or carriers without the witten consent of the
9 | fund.

10 (f) When it has been deternined that an enpl oyer or

11| carrier is entitled to reinbursenent in any anount, the

12 | enpl oyer or carrier shall be reinbursed annually fromthe

13| Special Disability Trust Fund for the conpensation and nedica
14 | benefits paid by the enployer or carrier for which the

15| enpl oyer or carrier is entitled to rei nbursenent, upon filing
16 | request therefor and submitting evidence of such paynent in
17 | accordance with rules prescribed by the departnent eivision
18 | which rul es may include paraneters for annual audits. The

19 | Special Disability Trust Fund shall pay the approved

20 | rei nbursenment requests on a first-in, first-out basis

21 | reflecting the order in which the rei nbursenent requests were
22 | received

23 (g) The departnent eivi-siofr nay by rule require

24 | specific forns and procedures for the adm nistration and

25 | processing of clains made through the Special Disability Trust
26 | Fund.

27 (8) PREFERRED WORKER PROGRAM - - The Departnent of

28 | Educati on divistoen or adm nistrator shall issue identity cards
29 | to preferred workers upon request by qualified enpl oyees and
30| the Departnent of |nsurance shall reinburse an enployer, from
31| the Special Disability Trust Fund, for the cost of workers
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1| conpensation premiumrelated to the preferred workers payrol
2| for up to 3 years of continuous enpl oynent upon satisfactory
3 | evidence of placenent and i ssuance of payroll and

4| classification records and upon the enployee's certification
5| of enploynent. The departnent and the Departnent of Education
6 | ei-vistorr may by rule prescribe definitions, fornms, and

7 | procedures for the adm nistration of the preferred worker

8 | program The Departnent of Education eiwistefr nay by rule

9| prescribe the schedule for subm ssion of forns for

10 | participation in the program

11 (9) SPECI AL DI SABI LI TY TRUST FUND. - -

12 (a) There is established in the State Treasury a

13 | special fund to be known as the "Special Disability Trust

14 | Fund," which shall be available only for the purposes stated
15]in this section; and the assets thereof nmay not at any tine be
16 | appropriated or diverted to any ot her use or purpose. The

17 | Treasurer shall be the custodian of such fund, and all noneys
18 | and securities in such fund shall be held in trust by such

19 | Treasurer and shall not be the noney or property of the state.
20| The Treasurer is authorized to disburse noneys from such fund
21 | only when approved by the departnent divistoer or corporation
22 | and upon the order of the Conptroller. The Treasurer shal
23 | deposit any noneys paid into such fund into such depository
24 | banks as the departnent divi-siofr nay designate and is
25| authori zed to invest any portion of the fund which, in the
26 | opi ni on of the departnent eivisiof, is not needed for current
27 | requirenents, in the sanme manner and subject to all the
28 | provisions of the law with respect to the deposits of state
29 | funds by such Treasurer. Al interest earned by such portion
30| of the fund as may be invested by the Treasurer shall be
31| collected by her or himand placed to the credit of such fund.
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(b)1. The Special Disability Trust Fund shall be
mai nt ai ned by annual assessnents upon the insurance conpanies
writing conpensation insurance in the state, the commercia
sel f-insurers under ss. 624.462 and 624. 4621, the assessable
nmut ual s under s. 628.601, and the self-insurers under this
chapter, which assessnents shall becone due and be paid
gquarterly at the sane tine and in addition to the assessnents
provided in s. 440.51. The departnent eivisien shall estimte
annual ly in advance the anount necessary for the
adnmi ni stration of this subsection and the maintenance of this
fund and shall nmake such assessnment in the manner hereinafter
provi ded.

2. The annual assessnent shall be calculated to
produce during the ensuing fiscal year an anount which, when
conbi ned with that part of the balance in the fund on June 30
of the current fiscal year which is in excess of $100,000, is
equal to the average of:

a. The sum of disbursenents fromthe fund during the
i medi ate past 3 cal endar years, and

b. Two times the disbursements of the nopst recent
cal endar year.

Such anmount shall be prorated anong the insurance conpanies
writing conpensation insurance in the state and the

sel f-insurers. Provided however, for those carriers that have
excl uded ceded rei nsurance premuns fromtheir assessnents on
or before January 1, 2000, no assessnents on ceded rei nsurance
prem uns shall be paid by those carriers until such tine as
the forner Division of Wirkers' Conpensation of the Departnment

of Labor and Enpl oynent Security or the departnent eivi-sion

advi ses each of those carriers of the inpact that the
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i nclusion of ceded reinsurance premi uns has on their
assessnent. The departnent divisten may not recover any past
under paynents of assessnents |evied against any carrier that
on or before January 1, 2000, excluded ceded reinsurance

premiuns fromtheir assessment prior to the point that the
fornmer Division of Wirkers' Conpensation of the Departnment of

Labor and Enpl oynment Security or the departnent diviston

advi ses of the appropriate assessnent that should have been
pai d.

3. The net premiuns witten by the conpanies for
wor kers' conpensation in this state and the net prem um
witten applicable to the self-insurers in this state are the
basis for conputing the anobunt to be assessed as a percentage
of net prem ums. Such paynents shall be made by each carrier
and self-insurer to the departnent divistoen for the Speci al
Disability Trust Fund in accordance with such regul ati ons as
t he depart nent ¢i~vi-sionr prescri bes.

4. The Treasurer is authorized to receive and credit
to such Special Disability Trust Fund any sum or suns that nay
at any tine be contributed to the state by the United States
under any Act of Congress, or otherwise, to which the state
may be or becone entitled by reason of any paynents nade out
of such fund.

(c) Notwithstanding the Special Disability Trust Fund
assessnent rate calculated pursuant to this section, the rate
assessed shall not exceed 4.52 percent.

(d) The Special Disability Trust Fund shall be
suppl emented by a $250 notification fee on each notice of
claimfiled or refiled after July 1, 1997, and a $500 fee on
each proof of claimfiled in accordance with subsection (7).
Revenues fromthe fee shall be deposited into the Speci al
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1| Disability Trust Fund and are exenpt fromthe deduction

2| required by s. 215.20. The fees provided in this paragraph

3| shall not be inposed upon any insurer which is in receivership
4 | with the Departnent of |nsurance.

5 (e) The departnent of—tabor—antd—Enrptoyrent—Security or
6 | adm nistrator shall report annually on the status of the

7| Special Disability Trust Fund. The report shall update the

8 | esti mat ed undi scounted and di scounted fund liability, as

9| determ ned by an i ndependent actuary, change in the total

10 | nunber of notices of claimon file with the fund in addition
11| to the nunber of newmy filed notices of claim change in the
12 | nunber of proofs of claimprocessed by the fund, the fee

13 | revenues refunded and revenues applied to pay down the

14 | liability of the fund, the average tine required to reinburse
15| accepted clains, and the average adm nistrative costs per

16 | claim The departnent or administrator shall submt its

17 | report to the Governor, the President of the Senate, and the
18 | Speaker of the House of Representatives by Decenber 1 of each
19 | year.
20 (10) DEPARTMENT BHW-SHON ADM NI STRATI ON OF FUND;
21 | CLAI MS5; EXPENSES. - - The departnent eiwi-siof or admi ni strator
22 | shall adm nister the Special Disability Trust Fund with
23| authority to allow, deny, conprom se, controvert, and litigate
24 | clainms made against it and to designate an attorney to
25 | represent it in proceedings involving clainms against the fund,
26 | i ncl udi ng negotiation and consummati on of settlenents,
27 | hearings before judges of conpensation clains, and judicial
28 | review. The departnent divisioen or adninistrator or the
29 | attorney designated by it shall be given notice of al
30 | hearings and proceedi ngs involving the rights or obligations
31| of such fund and shall have authority to nake expenditures for
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such nedi cal exani nations, expert witness fees, depositions,
transcripts of testinony, and the |ike as may be necessary to
the proper defense of any claim Al expenditures nmade in
connection with conservation of the fund, including the salary
of the attorney designated to represent it and necessary
travel expenses, shall be allowed and paid fromthe Special
Disability Trust Fund as provided in this section upon the
presentation of item zed vouchers therefor approved by the
depart nent ei-vi-sion

(11) EFFECTI VE DATES. --This section does not apply to
any case in which the accident causing the subsequent injury
or death or the disablenent or death from a subsequent
occupational disease occurred prior to July 1, 1955, or on or
after January 1, 1998. In no event shall the Speci al
Disability Trust Fund be liable for, or reinburse enployers or
carriers for, any case in which the accident causing the
subsequent injury or death or the disablenent or death froma
subsequent occupational disease occurred on or after January
1, 1998. The Special Disability Trust Fund shall continue to
rei mburse enployers or carriers for subsequent injuries
occurring prior to January 1, 1998, and the departnent
ehi—vi-stort shall continue to assess for and the departnent
ti-vi-stonr or adm nistrator shall fund rei nbursenents as
provided in subsection (9) for this purpose.

Section 40. Present paragraphs (b) through (h) of
subsection (1) of section 440.491, Florida Statutes, are
redesi gnated as paragraphs (c) through (i), respectively, and
a new paragraph (b) is added to that subsection, and paragraph
(c) of subsection (1), paragraph (a) of subsection (3),
par agraph (b) of subsection (4), paragraphs (b) and (c) of
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1| subsection (5), and subsections (6), (7), and (8) of that

2 | section are anended, to read:

3 440. 491 Reenpl oynent of injured workers;

4| rehabilitation.--

5 (1) DEFINITIONS.--As used in this section, the term
6 (b) "Departnent" neans the Departnent of Education

7 (d)fe)y "Qualified rehabilitation provider"” neans a

8| rehabilitation nurse, rehabilitation counsel or, vocationa

9| evaluator, rehabilitation facility, or agency approved by the
10 | Departnent of Education eiwistenr as qualified to provide

11 | reenpl oynent assessnents, nedical care coordination

12 | reenpl oynent services, or vocational evaluations under this
13 | chapter.

14 (3) REEMPLOYMENT STATUS REVI EW5 AND REPORTS. - -

15 (a) When an enpl oyee who has suffered an injury

16 | conpensabl e under this chapter is unenployed 60 days after the
17 | date of injury and is receiving benefits for tenporary total
18 | disability, tenporary partial disability, or wage | oss, and
19 | has not yet been provi ded nedical care coordination and
20 | reenpl oynent services voluntarily by the carrier, the carrier
21 | nust determ ne whether the enployee is likely to return to
22 | work and rust report its determination to the departnent
23 | di-viston. The carrier nust thereafter deternine the
24 | reenpl oynent status of the enployee at 90-day intervals as
25| long as the enpl oyee renmi ns unenpl oyed, is not receiving
26 | nedi cal care coordination or reenploynent services, and is
27 | receiving the benefits specified in this subsection
28 (4) REEMPLOYMENT ASSESSMENTS. - -
29 (b) The carrier shall authorize only a qualified
30| rehabilitation provider to provide the reenpl oynent
31| assessnent. The rehabilitation provider shall conduct its
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assessnent and issue a report to the carrier, the enployee,
and the departnent eivistenr within 30 days after the tine such
assessnent is conplete.

(5) MEDI CAL CARE COORDI NATI ON AND REEMPLOYMENT
SERVI CES. - -

(b) If the rehabilitation provider concludes that
training and education are necessary to return the enployee to
sui tabl e gai nful enploynent, or if the enpl oyee has not
returned to suitable gainful enploynent within 180 days after
referral for reenploynent services or receives $2,500 in
reenpl oynent services, whichever cones first, the carrier nust
di sconti nue reenpl oynent services and refer the enployee to
t he departnent di~visionr for a vocational evaluation
Not wi t hst andi ng any provision of chapter 289 or chapter 627,
the cost of a reenploynent assessnent and the first $2,500 in
reenpl oynent services to an injured enpl oyee nmust not be
treated as | oss adjustnent expense for workers' conpensation
r at emaki ng pur poses.

(c) Acarrier may voluntarily provide nedical care
coordi nation or reenploynent services to the enpl oyee at
intervals nore frequent than those required in this section
For the purpose of nonitoring reenploynent, the carrier or the
rehabilitation provider shall report to the departnent
thi—vi-stoft, in the nmanner prescribed by the departnent division
the date of reenploynent and wages of the enpl oyee. The
carrier shall report its voluntary service activity to the
departnment eiwi-stoft as required by rule. Voluntary services
offered by the carrier for any of the following injuries nust
be considered benefits for purposes of ratenaking: traumatic
brain injury; spinal cord injury; anputation, including |oss
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1| of an eye or eyes; burns of 5 percent or greater of the total
2 | body surface.

3 (6) TRAI NI NG AND EDUCATI ON. - -

4 (a) Upon referral of an injured enpl oyee by the

5| carrier, or upon the request of an injured enployee, the

6 | depart nent divistoen shall conduct a training and education

7 | screening to determine whether it should refer the enpl oyee

8| for a vocational evaluation and, if appropriate, approve

9 | training and education or other vocational services for the
10 | enpl oyee. The departnent eiwi-stoeft nay not approve fornma

11| training and education prograns unless it determnes, after
12 | consideration of the reenploynent assessnent, pertinent

13 | reenpl oynent status reviews or reports, and such other

14 | relevant factors as it prescribes by rule, that the

15| reenpl oynent plan is likely to result in return to suitable
16 | gai nful enploynent. The departnent divisioen is authorized to
17 | expend noneys fromthe Wrkers' Conpensation Adm nistration
18 | Trust Fund, established by s. 440.50, to secure appropriate
19 | training and education or other vocational services when

20 | necessary to satisfy the recommendation of a vocationa

21 | evaluator. The departnent divistoen shall establish training
22 | and education standards pertaining to enployee eligibility,
23| course curricula and duration, and associ at ed costs.

24 (b) When it appears that an enpl oyee who has attai ned
25 | maxi mum nedi cal inprovenent requires training and education to
26 | obtain suitable gainful enploynment, the enployer shall pay the
27 | enpl oyee additional tenporary total conpensation while the

28 | enpl oyee receives such training and education for a period not
29 | to exceed 26 weeks, which period may be extended for an

30 | additional 26 weeks or less, if such extended period is

31| determined to be necessary and proper by a judge of
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conpensation clainms. However, a carrier or enployer is not
precluded fromvoluntarily paying additional tenporary total
di sability conpensation beyond that period. |If an enpl oyee
requires tenporary residence at or near a facility or an
institution providing training and education which is | ocated
nore than 50 niles away fromthe enpl oyee's customary

resi dence, the reasonabl e cost of board, |odging, or travel
nmust be borne by the departnent divisten fromthe Wrkers
Conpensation Adm nistration Trust Fund established by s.
440.50. An enpl oyee who refuses to accept training and
education that is reconmended by the vocational eval uator and
consi dered necessary by the departnent divistor is subject to
a 50-percent reduction in weekly conpensation benefits,

i ncl udi ng wage-1oss benefits, as deterni ned under s.

440.15(3) (b).

(7) PROVI DER QUALI FI CATI ONS. - -

(a) The departnent eivision shall investigate and
mai ntain a directory of each qualified public and private
rehabilitation provider, facility, and agency, and shal
establish by rule the minimnumqualifications, credentials, and
requi rements that each rehabilitation service provider
facility, and agency nust satisfy to be eligible for listing
in the directory. These minimumqualifications and credentials
nmust be based on those generally accepted within the service
specialty for which the provider, facility, or agency is
approved.

(b) The departnent ¢ivision shall inpose a biennial
application fee of $25 for each listing in the directory, and
all such fees nust be deposited in the Wrkers' Conpensation
Admi ni stration Trust Fund.
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1 (c) The departnent eivision shall nonitor and eval uate
2 | each rehabilitation service provider, facility, and agency

3| qualified under this subsection to ensure its conpliance with
4] the mininmumqualifications and credentials established by the
5| departnent diviston. The failure of a qualified rehabilitation
6 | service provider, facility, or agency to provide the

7 | departnent divistoen with informati on requested or access

8 | necessary for the departnent eivision to satisfy its

9| responsibilities under this subsection is grounds for

10 | disqualifying the provider, facility, or agency from further
11 | referrals.

12 (d) A qualified rehabilitation service provider

13| facility, or agency may not be authorized by an enpl oyer, a

14 | carrier, or the departnment divistor to provide any services,
15| includi ng expert testinmony, under this section in this state
16 | unless the provider, facility, or agency is listed or has been
17 | approved for listing in the directory. This restriction does
18 | not apply to services provided outside this state under this
19 | section.
20 (e) The departnent eiwvision, after consultation with
21 | representatives of enployees, enployers, carriers,
22 | rehabilitation providers, and qualified training and education
23 | providers, shall adopt rul es governing professional practices
24 | and standards.
25 (8) CARRI ER PRACTI CES. - - The depart nent eivisien shal
26 | nonitor the selection of providers and the provision of
27 | services by carriers under this section for consistency with
28 | legislative intent set forth in subsection (2).
29 Section 41. Section 440.50, Florida Statutes, is
30 | anended to read:
31
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440.50 Workers' Conpensation Adninistration Trust
Fund. - -

(1)(a) There is established in the State Treasury a
special fund to be known as the "W rkers' Conpensation
Adm ni stration Trust Fund" for the purpose of providing for
the paynent of all expenses in respect to the admi nistration
of this chapter, including the vocational rehabilitation of
i njured enpl oyees as provided in s. 440.49 and the paynents
due under s. 440.15(1)(f), the funding of the fixed
adm ni strative expenses of the plan, and the funding of the
Bureau of Workers' Conpensation Fraud within the Departnent of
I nsurance. Such fund shall be adm nistered by the departnent
thi-vi-sion

(b) The departnent eivision is authorized to transfer
as a | oan an anmobunt not in excess of $250,000 from such
special fund to the Special Disability Trust Fund established
by s. 440.49(9), which anmobunt shall be repaid to said special
fund in annual paynents equal to not |ess than 10 percent of
noneys received for such Special Disability Trust Fund.

(2) The Treasurer is authorized to disburse nobneys
fromsuch fund only when approved by the departnent eivisioen
and upon the order of the Conptroller

(3) The Treasurer shall deposit any nbneys paid into
such fund into such depository banks as the departnent
th—vi-st+oft may designate and is authorized to invest any portion
of the fund which, in the opinion of the departnent division
is not needed for current requirenents, in the same nanner and
subject to all the provisions of the law with respect to the
deposit of state funds by such Treasurer. Al interest earned
by such portion of the fund as nay be invested by the
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Treasurer shall be collected by himor her and placed to the
credit of such fund.

(4) Al civil penalties provided in this chapter, if
not voluntarily paid, may be collected by civil suit brought
by the departnent di~visionr and shall be paid into such fund.

Section 42. Section 440.51, Florida Statutes, is
amended to read:

440.51 Expenses of adm nistration.--

(1) The departnent ¢ivision shall estimate annually in
advance the amounts necessary for the administration of this
chapter, in the follow ng manner

(a) The departnent eiwision shall, by July 1 of each
year, notify carriers and self-insurers of the assessnent
rate, which shall be based on the anticipated expenses of the
adm nistration of this chapter for the next cal endar year
Such assessnent rate shall take effect January 1 of the next
cal endar year and shall be included in workers' conpensation
rate filings approved by the Departnent of |nsurance which
becone effective on or after January 1 of the next cal endar
year. Assessnments shall becone due and be paid quarterly.

(b) The total expenses of adm nistration shall be
prorated anobng the carriers witing conpensation insurance in
the state and self-insurers. The net prem uns collected by
carriers and the anount of prem uns cal cul ated by the
depart nment ei~wi-stoen for self-insured enployers are the basis
for conmputing the anpbunt to be assessed. Wien reporting
deducti bl e policy prem umfor purposes of conputing
assessnents levied after July 1, 2001, full policy prem um
val ue nust be reported prior to application of deductible
di scounts or credits. This anpbunt nmay be assessed as a
speci fic amount or as a percentage of net preniuns payabl e as
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t he depart nent ¢i-vi-sionr may direct, provided such anobunt so
assessed shall not exceed 2.75 percent, beginning January 1,
2001, except during the interimperiod fromJuly 1, 2000,

t hrough Decenber 31, 2000, such assessnents shall not exceed 4
percent of such net premunms. The carriers may el ect to nake
the paynents required under s. 440.15(1)(f) rather than having
t hese paynents nade by the departnent divis+oenr. In that event,
such paynments will be credited to the carriers, and the anopunt
due by the carrier under this section will be reduced

accordi ngly.

(2) The departnent ¢i-vision shall provide by
regulation for the collection of the anobunts assessed agai nst
each carrier. Such anounts shall be paid within 30 days from
the date that notice is served upon such carrier. |If such
anounts are not paid within such period, there nay be assessed
for each 30 days the ampunt so assessed renmins unpaid, a
civil penalty equal to 10 percent of the anpbunt so unpaid,
which shall be collected at the sanme tinme and a part of the
amount assessed. For those carriers who excluded ceded
reinsurance premuns fromtheir assessnents prior to January
1, 2000, the departnent ¢iviston shall not recover any past
under paynents of assessnents related to ceded rei nsurance
premuns prior to January 1, 2001, against such carriers

(3) If any carrier fails to pay the anbunts assessed
agai nst himor her under the provisions of this section within
60 days fromthe tinme such notice is served upon himor her
t he depart nent ef—tnsurance—tupon—berngadvised—by—the—division
may suspend or revoke the authorization to insure conpensation
in accordance with the procedure in s. 440.38(3)(a). The
departnment eiwi-stoft nay pernit a carrier to renmt any

151

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2001 CS for SB 66-C
311-830-02

1| under paynent of assessnents for assessnents |levied after

2| January 1, 2001

3 (4) Al anounts collected under the provisions of this
4| section shall be paid into the fund established in s. 440.50.
5 (5) Any anobunt so assessed agai nst and paid by an

6 | insurance carrier, self-insurer authorized pursuant to s.

7| 624. 4621, or commercial self-insurance fund authorized under

8 | ss. 624.460-624. 488 shall be allowed as a deducti on agai nst

9| the anmbunt of any other tax levied by the state upon the

10 | prem uns, assessnents, or deposits for workers' conpensation
11 | insurance on contracts or policies of said insurance carrier,
12 | self-insurer, or commercial self-insurance fund. Any insurance
13 | carrier claimng such a deduction agai nst the anount of any
14 | such tax shall not be required to pay any additiona

15| retaliatory tax levied pursuant to s. 624.5091 as a result of
16 | cl ai ming such deduction. Because deductions under this

17 | subsection are avail able to i nsurance carriers, s. 624.5091
18 | does not linmit such deductions in any nmanner

19 (6)(a) The departnent divistoen may require from each
20| carrier, at such tinme and in accordance with such regul ati ons
21| as the departnment divistor nmay prescribe, reports in respect
22| to all gross earned premuns and of all paynents of
23 | conpensation made by such carrier during each prior period,
24 | and may determ ne the anounts paid by each carrier and the
25| anobunts paid by all carriers during such period.
26 (b) The Departnent of Insurance nay require from each
27 | self-insurer, at such tinme and in accordance wi th such
28 | regul ations as the Departnent of Insurance prescribes, reports
29| in respect to wages paid, the amobunt of preniuns such
30| self-insurer would have to pay if insured, and all paynents of
31| conpensation made by such sel f-insurer during each prior
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period, and may determ ne the anpbunts paid by each
self-insurer and the anobunts paid by all self-insurers during
such period. For the purposes of this section, the payrol
records of each self-insurer shall be open to annua

i nspection and audit by the Departnent of |Insurance or its
aut hori zed representative, during regular business hours; and
if any audit of such records of a self-insurer discloses a
deficiency in the anounts reported to the Departnent of

I nsurance or in the anounts paid to the Departnent of

I nsurance by a self-insurer pursuant to this section, the
Departnent of |nsurance nmay assess the cost of such audit

agai nst the self-insurer.

(7) The departnent eiwisionr shall keep accunul at ed
cost records of all injuries occurring within the state comni ng
within the purview of this chapter on a policy and
cal endar-year basis. For the purpose of this chapter, a
"cal endar year" is defined as the year in which the injury is
reported to the departnent diviston; "policy year" is defined
as that cal endar year in which the policy becones effective,
and the | osses under such policy shall be chargeabl e agai nst
the policy year so defined.

(8) The departnent divi-sion shall assign an account
nunber to each enployer under this chapter and an account
nunber to each insurance carrier authorized to wite workers'
conpensation insurance in the state; and it shall be the duty
of the departnment divistoer under the account nunber so
assigned to keep the cost experience of each carrier and the
cost experience of each enpl oyer under the account nunber so
assi gned by cal endar and policy year, as above defined.
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1 (9) In addition to the above, it shall be the duty of
2 | the departnment divistonr to keep the acci dent experience, as
3| classified by the departnent eivision, by industry as follows:
4 (a) Cause of the injury;

5 (b) Nature of the injury; and

6 (c) Type of disability.

7 (10) In every case where the duration of disability
8 | exceeds 30 days, the carrier shall establish a sufficient

9| reserve to pay all benefits to which the injured enpl oyee, or
10| in case of death, his or her dependents, may be entitled to
11 | under the law. |In establishing the reserve, consideration
12 | shall be given to the nature of the injury, the probable

13 | period of disability, and the estimted cost of nedica

14 | benefits.

15 (11) The departnent divistoen shall furnish to any

16 | enpl oyer or carrier, upon request, its individual experience.
17 | Fhe—diviston—shaH—turnish—to—the bepartrent—of—tnsurance-
18 | upon—+eguest—theForida—experience—as—devetoped—under

19 | acectrdent—year—or—catentdar—year—

20 (12) In addition to any other penalties provided by
21| this law, the failure to subnmit any report or other

22 | information required by this | aw shall be just cause to

23 | suspend the right of a self-insurer to operate as suchyor+
24 e . I I i I F

25 I . I  aited F I F ot I
26 | reportsrshall be just cause for the departnent ef—tnsurance
27 | to suspend or revoke the license of such carrier

28 (13) As used in s. 440.50 and this section, the term
29 (a) "Plan" neans the workers' conpensation joint

30 | underwiting plan provided for in s. 627.311(4).

31
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(b) "Fixed adm nistrative expenses" neans the expenses
of the plan, not to exceed $750, 000, which are directly
related to the plan's administration but which do not vary in
direct relationship to the anount of premumwitten by the
pl an and which do not include |oss adjustnent prem uns.

(14) Before July 1 in each year, the plan shall notify
t he departnent divisionr of the anobunt of the plan's gross
witten premunms for the precedi ng cal endar year. \Wenever the
plan's gross witten prem uns reported to the departnent
thi—vistort are |l ess than $30 nmillion, the departnent divisioen
shall transfer to the plan, subject to appropriation by the
Legi sl ature, an anpbunt not to exceed the plan's fixed
admi ni strative expenses for the precedi ng cal endar year

Section 43. Section 440.52, Florida Statutes, is
amended to read:

440.52 Registration of insurance carriers; notice of
cancel l ation or expiration of policy; suspension or revocation
of authority.--

(1) Each insurance carrier who desires to wite such
conpensation insurance in conpliance with this chapter shal
be required, before witing such insurance, to register with
t he departnent divi-sien and pay a registration fee of $100.
This shall be deposited by the departnent eivisionr in the fund
created by s. 440.50.

(2) A carrier or self-insurance fund that receives
notice pursuant to s. 440.05 shall notify the contractor of
the cancel lation or expiration of the insurance.

(3) If the departnent divistoen finds, after due notice
and a hearing at which the insurance carrier is entitled to be
heard in person or by counsel and present evidence, that the
i nsurance carrier has repeatedly failed to conply with its
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1| obligations under this chapter, the departnent divistor nmay

2 | reguest—thebepartrent—of—tnsurance—+to suspend or revoke the
3 | aut horization of such insurance carrier to wite workers'

4 | conpensation insurance under this chapter. Such suspension or
5] revocation shall not affect the liability of any such

6 | insurance carrier under policies in force prior to the

7 | suspensi on or revocation

8 (4) In addition to the penalties prescribed in

9 | subsection (3), violation of s. 440.381 by an insurance

10| carrier shall result in the inposition of a fine not to exceed
11 ] $1,000 per audit, if the insurance carrier fails to act on

12 | said audits by correcting errors in enployee classification or
13 | accepted applications for coverage where it knew enpl oyee

14 | classifications were incorrect. Such fines shall be levied by
15| the Departnent of |nsurance and deposited into the | nsurance
16 | Conmi ssioner's Regulatory Trust Fund.

17 Section 44. Section 440.525, Florida Statutes, is

18 | anended to read:

19 440. 525 Examination of carriers. - - Begianng—Juty—3+-
20 | £994,-The Divi sion of Wrkers' Conpensation of the Departnent
21 | of |nsurance tabor—and—Enrptoyrent—Seetrity nmay exan ne each
22 | carrier as often as is warranted to ensure that carriers are
23| fulfilling their obligations under the |aw, and shall exam ne
24 | each carrier not less frequently than once every 3 years. The
25 | exam nati on nust cover the preceding 3 fiscal years of the

26 | carrier's operations and nust conmmence within 12 nonths after
27 | the end of the nost recent fiscal year being covered by the
28 | exam nation. The exani nation may cover any period of the

29 | carrier's operations since the |ast previous exani nation.

30 Section 45. Section 440.572, Florida Statutes, is

31 | anended to read
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1 440. 572 Authorization for individual self-insurer to
2 | provide coverage.--An individual self-insurer having a net

3| worth of not less than $250 million as authorized by s.

4] 440.38(1)(f) may assune by contract the liabilities under this
5| chapter of contractors and subcontractors, or each of them

6 | enpl oyed by or on behalf of such individual self-insurer when
7| performing work on or adjacent to property owned or used by

8 | the individual self-insurer by the departnment divistonr. The

9| net worth of the individual self-insurer shall include the

10 | assets of the self-insurer's parent conpany and its

11 | subsidiaries, sister conpanies, affiliated conpani es, and

12 | other related entities, located within the geographic

13 | boundaries of the state.

14 Section 46. Subsections (2) and (3) of section 440. 59,
15| Florida Statutes, are anended to read:

16 440.59 Reporting requirenents. --

17 (2) The departnent eiwisionr shall annually prepare a
18 | closed claimreport for all clainms for which the enpl oyee | ost
19 | nore than 7 days fromwork and shall subnmit a copy of the
20 | report to the Governor, the President of the Senate, the
21 | Speaker of the House of Representatives, the Denocratic and
22 | Republican Leaders of the Senate and the House of
23 | Representatives, and the chairs of the legislative conmittees
24 | having jurisdiction over workers' conpensation on or before
25 | Septenber 15 of each year. The closed claimreport shal
26 | include, but not be |linmted to, an analysis of all clains
27 | closed during the preceding year as to the date of accident,
28 | age of the injured enpl oyee, occupation of the injured
29 | enpl oyee, type of injury, body part affected, type and
30 | duration of indemity benefits paid, pernmanent inpairnment
31| rating, nedical benefits identified by type of health care
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1| provider, and type and cost of any rehabilitation benefits

2 | provided.

3 (3) The departnent ¢i-vision shall prepare an annua

4 | report for all clains for which the enployee |lost nore than 7
5| days fromwork and shall subnmit a copy of the report to the
6 | Governor, the President of the Senate, the Speaker of the

7 | House of Representatives, the Denpcratic and Republican

8 | Leaders of the Senate and the House of Representatives, and
9] the chairs of the legislative committees having jurisdiction
10 | over workers' conpensation, on or before Septenber 15 of each
11 | year. The annual report shall include a status report on al
12 | cases involving work-related injuries in the previous 10

13 | years. The annual report shall include, but not be limted to,
14 | t he nunber of open and cl osed cases, the nunber of cases

15| receiving various types of benefits, and the cash and nedica
16 | benefits paid between the date of injury and the eval uation
17 | date in each case

18 Section 47. Section 440.591, Florida Statutes, is

19 | anended to read:

20 440.591 Admi nistrative procedure; rul emaking

21 | authority.--The departnent, the agency, and the Departnent of
22 | Educati on may diviston—has—authority—to adopt rul es pursuant
23| to ss. 120.536(1) and 120.54 to inplenent the provisions of
24 | this chapter conferring duties upon them i+.

25 Section 48. Section 440.593, Florida Statutes, is

26 | anended to read:

27 440.593 Electronic reporting.--

28 (1) The departnent di-vi-siofr nmay establish an

29 | el ectronic reporting systemrequiring or authorizing an

30 | enployer or carrier to submt required fornms, reports, or

31| other information electronically rather than by other neans.
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1| The departnent di-vi-sioft nay establish different deadlines for
2| submitting forms, reports, or information to the departnent

3| ehiwiston, or to its authorized agent, via the electronic

4 | reporting systemthan are ot herw se required when reporting

5] informati on by other neans.

6 (2) The departnent eivi-sioft nay require any carrier to
7| subnmit data electronically, either directly or through a

8| third-party vendor, and nmay require any carrier or vendor

9| subnmitting data to the departnent diviston electronically to
10| be certified by the departnment divistonr. The depart nment

11 | diviston may specify perfornmance requirenents for any carrier
12 | or vendor submitting data electronically.

13 (3) The departnent ¢i-vi-sioft may revoke the

14 | certification of any carrier or vendor determ ned by the

15 | departnent divisioen to be in nonconpliance with perfornmance
16 | standards prescribed by rule for el ectronic subm ssions.

17 (4) The departnent ei-vi-sioft nay assess a civil

18 | penalty, not to exceed $500 for each violation, as prescribed
19 | by rule.

20 (5) The departnent may ei-vi-ston—+s—authoerized—to adopt
21 | rules to administer this section.

22 Section 49. Subsections (1), (4), and (5) of section
23| 443.012, Florida Statutes, are anended to read:

24 443. 012 Unenpl oynent Appeal s Conmi ssion. - -

25 (1) There is created within the Agency for Wrkforce
26 | | nnovat i on bPepartrent—of—tabor—and—Enptoyrent—Seeurity an

27 | Unenpl oynent Appeal s Conmi ssion, hereinafter referred to as
28 | the "commission." The commission shall consist of a chair and
29 | two other nenbers to be appointed by the Governor, subject to
30| confirmation by the Senate. Not nobre than one appoi ntee nust
31| be a person who, on account of previous vocation, enploynent,
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or affiliation, is classified as a representative of

enpl oyers; and not nore than one such appoi ntee nust be a
person who, on account of previous vocation, enploynment, or
affiliation, is classified as a representative of enpl oyees.

(a) The chair shall devote his or her entire tine to
conmi ssion duties and shall be responsible for the
admi ni strative functions of the comm ssion

(b) The chair shall have the authority to appoint a
general counsel and such other personnel as may be necessary
to carry out the duties and responsibilities of the
conmi ssi on.

(c) The chair shall have the qualifications required
by law for a judge of the circuit court and shall not engage
in any ot her business vocation or enploynent. Notwithstanding
any other provisions of existing law, the chair shall be paid
a salary equal to that paid under state law to a judge of the
circuit court.

(d) The remmining nenbers shall be paid a stipend of
$100 for each day they are engaged in the work of the
conmi ssion. The chair and other nenbers shall also be
rei mbursed for travel expenses, as provided in s. 112.061

(e) The total salary and travel expenses of each
nmenber of the conmmission shall be paid fromthe Enpl oynent
Security Adm nistration Trust Fund.

(4) The property, personnel, and appropriations
relating to the specified authority, powers, duties, and
responsibilities of the comm ssion shall be provided to the
conmi ssion by the Agency for Wrkforce |Innovati on Bepartrent
of—tLabor—and—Erptoyrent—Seecurity.

(5) The commission shall not be subject to control

supervision, or direction by the Agency for Wrkforce
160
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| nnovat i on Pepartrent—of—tabor—and—Erptoyrent—Secur+ty in the

perfornmance of its powers and duties under this chapter

Section 50. Subsection (12) of section 443. 036,
Fl orida Statutes, is anended to read:

443.036 Definitions.--As used in this chapter, unless
the context clearly requires otherw se:

(12) COWM SSI ON. --"Conmi ssi on" nmeans the Unenpl oynent
Appeal s Comm ssi on ef—the—Pbepartrent—of—tabor—and—Enptoyrent
Seectri-ty-.

Section 51. Subsection (3) of section 447.02, Florida
Statutes, is anended to read:

447.02 Definitions.--The followi ng terns, when used in
this chapter, shall have the neanings ascribed to themin this
secti on:

(3) The term"departnent” neans the Departnent of
Busi ness and Prof essi onal Regul ati on taber—and—Enrpteyrent
Sectri-ty-.

Section 52. Subsection (4) of section 447.305, Florida
Statutes, is anended to read:

447.305 Registration of enpl oyee organization.--

(4) Notification of registrations and renewal s of
registration shall be furnished at regular intervals by the
conmmi ssion to the Departnent of Busi ness and Professiona
Regul ati on tabor—antd—Enrptoyrent—Security.

Section 53. Subsection (4) of section 450.012, Florida
Statutes, is anended to read:

450.012 Definitions.--For the purpose of this chapter
the word, phrase, or term
(4) "Departnent" neans the Departnent of Business and

Pr of essi onal Regul ati on tabor—and—Erptoyrent—Seectrity.
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1 Section 54. Paragraph (j) of subsection (1) of section
2| 450.191, Florida Statutes, is anended to read:

3 450. 191 Executive Ofice of the Governor; powers and

4| duties.--

5 (1) The Executive Ofice of the Governor is authorized
6 | and directed to:

7 (j) Cooperate with the farmlabor office of the

8 | Departnent of Busi ness and Professional Regul ati on taboer—and

9 | Enptoyrrent—Securi+ty in the recruitnent and referral of mgrant
10 | | aborers and other persons for the planting, cultivation, and
11 | harvesting of agricultural crops in Florida.

12 Section 55. Subsection (2) of section 450.28, Florida
13| Statutes, is anended to read:

14 450.28 Definitions.--

15 (2) "Departnent" neans the Departnent of Business and
16 | Prof essi onal Regul ati on tabor—and—Enrptoyrent—Security.

17 Section 56. Section 627.0915, Florida Statutes, is

18 | anended to read:

19 627.0915 Rate filings; workers' conpensation
20 | drug-free workpl ace, and safe enpl oyers. --The Departnent of
21 | I nsurance shall approve rating plans for workers' conpensation
22 | insurance that give specific identifiable consideration in the
23| setting of rates to enployers that either inplenent a
24 | drug-free workpl ace program pursuant to rul es adopted by the
25| Division of Wrkers' Conpensation of the Departnent of
26 | | nsur ance taber—and—Enptoyrent—Security or inplenent a safety
27 | program pursuant to provisions of the rating plan or inplenent
28 | both a drug-free workpl ace program and a safety program The
29 | pl ans nust be actuarially sound and nust state the savings
30| anticipated to result fromsuch drug-testing and safety
31 | prograns.
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Section 57. Paragraph (n) of subsection (2) of section
110. 205, Florida Statutes, is anended to read:

110. 205 Career service; exenptions.--

(2) EXEMPT PCSI TIONS. --The exenpt positions that are
not covered by this part include the follow ng:

(m Al assistant division director, deputy division
di rector, and bureau chief positions in any departnent, and
t hose positions determ ned by the departnent to have
manageri al responsibilities conparable to such positions,
whi ch positions include, but are not limted to, positions in
the Departnent of Health, the Departnent of Children and
Fam |y Services, and the Departnent of Corrections that are
assigned primary duties of serving as the superintendent or
assi stant superintendent, or warden or assistant warden, of an
institution; positions in the Departnent of Corrections that
are assigned prinmary duties of serving as the circuit
admi nistrator or deputy circuit adm nistrator; positions in
the Departnent of Transportation that are assigned primary
duties of serving as regional toll nmanagers and nanagers of
offices as defined in s. 20.23(3)(d)3. and (4)(d); positions
in the Departnent of Environnental Protection that are
assigned the duty of an Environnmental Adm nistrator or program

adm ni strat or; these—posttioens—described—in—s—26-17/1-=as

iretuded—n—the—Sentor—Managerent—Servicer-and positions in
the Departnent of Health that are assigned the duties of

Envi ronnmental Adm nistrator, Assistant County Health
Departnent Director, and County Health Departnent Financial
Adm ni strator. Unless otherwi se fixed by |law, the departnent
shal|l set the salary and benefits of these positions in
accordance with the rul es established for the Sel ected Exenpt
Servi ce.
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Section 58. Paragraph (h) of subsection (2) of section
112.19, Florida Statutes, is anended to read:

112.19 Law enforcenent, correctional, and correcti ona
probation officers; death benefits.--

(2)

(h)1. Any enployer who enploys a full-tine | aw
enforcenent, correctional, or correctional probation officer
who, on or after January 1, 1995, suffers a catastrophic
injury, as defined in s. 440.02 s—446-062(37), in the |ine of
duty shall pay the entire prem um of the enployer's health
i nsurance plan for the injured enployee, the injured
enpl oyee' s spouse, and for each dependent child of the injured
enpl oyee until the child reaches the age of majority or unti
the end of the calendar year in which the child reaches the
age of 25 if the child continues to be dependent for support,
or the childis a full-tinme or part-tinme student and is
dependent for support. The term"health insurance plan" does
not include supplenental benefits that are not part of the
basic group health insurance plan. |f the injured enpl oyee
subsequently dies, the enployer shall continue to pay the
entire health insurance prem umfor the surviving spouse unti
remarried, and for the dependent children, under the
conditions outlined in this paragraph. However:

a. Health insurance benefits payabl e from any other
source shall reduce benefits payable under this section

b. It is unlawful for a person to willfully and
knowi ngly nake, or cause to be nmde, or to assist, conspire
with, or urge another to nake, or cause to be nade, any fal se,
fraudul ent, or msleading oral or witten statenent to obtain
heal t h i nsurance coverage as provided under this paragraph. A
person who viol ates this sub-subparagraph commits a
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m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

c. In addition to any applicable crimnal penalty,
upon conviction for a violation as described in
sub- subparagraph b., a |l aw enforcenent, correctional, or
correctional probation officer or other beneficiary who
receives or seeks to receive health insurance benefits under
this paragraph shall forfeit the right to receive such health
i nsurance benefits, and shall reinburse the enployer for al
benefits paid due to the fraud or other prohibited activity.
For purposes of this sub-subparagraph, "conviction" neans a
determ nation of guilt that is the result of a plea or trial
regardl ess of whether adjudication is wthheld.

2. In order for the officer, spouse, and dependent
children to be eligible for such insurance coverage, the
injury nmust have occurred as the result of the officer's
response to fresh pursuit, the officer's response to what is
reasonably believed to be an energency, or an unlawful act
perpetrated by another. Except as otherw se provided herein,
nothing in this paragraph shall be construed to lint health
i nsurance coverage for which the officer, spouse, or dependent
children may ot herwi se be eligible, except that a person who
qgual i fies under this section shall not be eligible for the
heal t h i nsurance subsi dy provi ded under chapter 121, chapter
175, or chapter 185.

Section 59. Paragraph (g) of subsection (2) of section
112.191, Florida Statutes, is anended to read:

112. 191 Firefighters; death benefits.--

(2)

(g)1. Any enployer who enploys a full-tine firefighter
who, on or after January 1, 1995, suffers a catastrophic
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injury, as defined in s. 440.02 s—446-062(37), in the |ine of
duty shall pay the entire prem um of the enployer's health

i nsurance plan for the injured enpl oyee, the injured
enpl oyee' s spouse, and for each dependent child of the injured
enpl oyee until the child reaches the age of majority or unti
the end of the calendar year in which the child reaches the
age of 25 if the child continues to be dependent for support,
or the childis a full-tinme or part-tinme student and is
dependent for support. The term "health insurance plan" does
not include supplenental benefits that are not part of the
basic group health insurance plan. |f the injured enpl oyee
subsequently dies, the enployer shall continue to pay the
entire health insurance prem umfor the surviving spouse unti
remarried, and for the dependent children, under the
conditions outlined in this paragraph. However:

a. Health insurance benefits payabl e from any other
source shall reduce benefits payable under this section

b. It is unlawful for a person to willfully and
knowi ngly nake, or cause to be nmde, or to assist, conspire
with, or urge another to nmake, or cause to be nade, any fal se,
fraudul ent, or msleading oral or witten statenent to obtain
heal t h i nsurance coverage as provided under this paragraph. A
person who viol ates this sub-subparagraph commits a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

c. In addition to any applicable crimnal penalty,
upon conviction for a violation as described in
sub- subparagraph b., a firefighter or other beneficiary who
receives or seeks to receive health insurance benefits under
this paragraph shall forfeit the right to receive such health
i nsurance benefits, and shall reinburse the enployer for al
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benefits paid due to the fraud or other prohibited activity.
For purposes of this sub-subparagraph, "conviction" neans a
determ nation of guilt that is the result of a plea or trial
regardl ess of whether adjudication is wthheld.

2. In order for the firefighter, spouse, and dependent
children to be eligible for such insurance coverage, the
injury nmust have occurred as the result of the firefighter's
response to what is reasonably believed to be an energency
involving the protection of life or property, or an unl awf ul
act perpetrated by another. Except as ot herw se provided
herein, nothing in this paragraph shall be construed to limt
heal t h i nsurance coverage for which the firefighter, spouse,
or dependent children nay otherw se be eligible, except that a
person who qualifies for benefits under this section shall not
be eligible for the health insurance subsidy provided under
chapter 121, chapter 175, or chapter 185.

Not wi t hst andi ng any provision of this section to the contrary,
the death benefits provided in paragraphs (b), (c), and (f)
shal |l al so be applicable and paid in cases where a firefighter
received bodily injury prior to July 1, 1993, and subsequently
died on or after July 1, 1993, as a result of such
in-line-of-duty injury.

Section 60. Section 121.125, Florida Statutes, is
amended to read:

121. 125 Credit for workers' conpensation paynent
periods.--A nenber of the retirenent systemcreated by this
chapter who has been eligible or becones eligible to receive
wor kers' conpensation paynents for an injury or illness
occurring during his or her enploynent while a nenber of any
state retirenent systemshall, upon return to active
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enpl oynent with a covered enpl oyer for 1 cal endar nonth or
upon approval for disability retirenent in accordance with s.
121.091(4), receive full retirenent credit for the period
prior to such return to active enploynent or disability
retirenent for which the workers' conpensation paynents were
received. However, no nmenber may receive retirenment credit

for any such period occurring after the earlier of the date of
maxi nrum nedi cal inprovenent has—been—attained as defined in
440. 02 s—446-02(9)yor the date ternmi nation has occurred as
defined in s. 121.021(39). The enployer of record at the tine
of the worker's conpensation injury or illness shall nake the

| (7]

required retirenent contributions based on the nenber's rate
of nonthly conpensation i mmediately prior to his or her
receiving workers' conpensation paynents for retirement credit
received by the nenber

Section 61. Subsection (7) of section 122.03, Florida
Statutes, is anended to read:

122.03 Contributions; participants; prior service
credit. --

(7) A nmenber of the retirenent systemcreated by this
chapter who has been eligible or becones eligible to receive
wor kers' conpensation paynents for an injury or illness
occurring during his or her enploynent while a nenber of any
state retirenent systemshall, upon his or her return to
active enploynment with a covered enployer for 1 cal endar nonth
or upon his or her approval for disability retirenent in
accordance with s. 122.09, receive full retirenent credit for
the period prior to such return to active enpl oynent or
disability retirement for which the workers' conpensation
payments were received. However, no nenber nmmy receive
retirenent credit for any such period occurring after the
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earlier of the date of maxi mum medical inprovenment has—been
attained as defined in s. 440. 02 s—440-02(9)yor the date

term nation has occurred as defined in s. 121.021(39). The
enpl oyer of record at the tine of the worker's conpensation
injury or illness shall nmake the required enpl oyee and

enpl oyer retirement contributions based on the nenber's rate
of nonthly conpensation imediately prior to receipt of

wor kers' conpensati on paynents.

Section 62. Subsection (10) of section 238.06, Florida
Statutes, is anended to read:

238.06 Menbership application, creditable service, and
time for nmaking contributions.--

(10) A nenber of the retirenent systemcreated by this
chapter who has been eligible or becones eligible to receive
wor kers' conpensation paynents for an injury or illness
occurring during his or her enploynent while a nenber of any
state retirenent systemshall, upon his or her return to
active enploynment with a covered enployer for 1 cal endar nonth
or upon his or her approval for disability retirenent in
accordance with s. 238.07, receive full retirenent credit for
the period prior to such return to active enpl oynent or
disability retirement for which the workers' conpensation
payments were received. However, no nenber nmmy receive
retirenent credit for any such period occurring after the
earlier of the date of maxi mum medical inprovenment has—been
attained as defined in s. 440. 02 s—440-02(9)yor the date
term nation has occurred as defined in s. 121.021(39). The
enpl oyer of record at the tine of the worker's conpensation
injury or illness shall nmake the required enpl oyee and
enpl oyer retirement contributions based on the nenber's rate
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1| of nonthly conpensation i mediately prior to his or her

2 | receiving workers' conpensation paynments.

3 Section 63. Subsection (1) of section 440.10, Florida
4| Statutes, is anended to read:

5 440.10 Liability for conpensation.--

6 (1) (a) Every enployer coning within the provisions of
7| this chapter, including any brought within the chapter by

8 | wai ver of exclusion or of exenption, shall be liable for, and
9| shall secure, the paynent to his or her enployees, or any

10 | physician, surgeon, or pharnaci st providing services under the
11 | provisions of s. 440.13, of the conpensation payabl e under ss.
12 | 440. 13, 440.15, and 440.16. Any contractor or subcontractor

13 | who engages in any public or private construction in the state
14 | shall secure and nmintain conpensation for his or her

15 | enpl oyees under this chapter as provided in s. 440. 38.

16 (b) In case a contractor sublets any part or parts of
17 | his or her contract work to a subcontractor or subcontractors,
18 | all of the enployees of such contractor and subcontractor or
19 | subcontractors engaged on such contract work shall be deened
20| to be enployed in one and the sanme business or establishnent;
21| and the contractor shall be liable for, and shall secure, the
22 | paynent of conpensation to all such enpl oyees, except to
23 | enpl oyees of a subcontractor who has secured such paynent.
24 (c) A contractor may require a subcontractor to
25 | provi de evidence of workers' conpensation insurance or a copy
26 | of his or her certificate of election. A subcontractor
27 | electing to be exenpt as a sole proprietor, partner, or
28 | officer of a corporation shall provide a copy of his or her
29 | certificate of election to the contractor
30 (d)1. If a contractor becones |iable for the paynent
31| of conpensation to the enpl oyees of a subcontractor who has

170
CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2001 CS for SB 66-C
311-830-02

failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the enpl oyee of a
subcontractor who is actively engaged in the construction
i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe claimant, partnership,
or corporation all benefits paid or payable plus interest,
unl ess the contractor and the subcontractor have agreed in
witing that the contractor will provide coverage.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admralty on account of injury of such enpl oyee
of anot her subcontractor

(f) If an enployer willfully fails to secure
conpensation as required by this chapter, the division my
assess agai nst the enployer a penalty not to exceed $5, 000 for
each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
division to not neet the criteria for an i ndependent
contractor that are set forth in s. 440.02.

(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if:
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1 1. The independent contractor provides the genera

2| contractor with an affidavit stating that he or she neets al

3| the requirenents of s. 440.02(15) (d) s—446-02(4)(); and

4 2. The independent contractor provides the genera

5] contractor with a valid certificate of workers' conpensation

6 | insurance or a valid certificate of exenption issued by the

7 | division.

8

9| A sole proprietor, partner, or officer of a corporation who

10| el ects exenption fromthis chapter by filing a certificate of
11| el ection under s. 440.05 nmay not recover benefits or

12 | conpensation under this chapter. An independent contractor

13 | who provides the general contractor with both an affidavit

14 | stating that he or she neets the requirenents of s.

15| 440. 02(15) (d) s—446-02(I4)(cand a certificate of exenption

16 | is not an enpl oyee under s. 440.02(15) (c) s—446-062(14){e)and
17 | may not recover benefits under this chapter. For purposes of
18 | determining the appropriate preniumfor workers' conpensation
19 | coverage, carriers nmay not consider any person who neets the
20| requirenents of this paragraph to be an enpl oyee.

21 Section 64. Subsection (1) of section 440.104, Florida
22 | Statutes, is anended to read:

23 440. 104 Conpetitive bidder; civil actions.--

24 (1) Any person engaged in the construction industry,
25| as provided in s. 440.02 s—446-02(7#-, who | oses a conpetitive
26 | bid for a contract shall have a cause of action for damages

27 | against the person awarded the contract for which the bid was
28 | made, if the person nmaking the losing bid establishes that the
29 | wi nni ng bi dder knew or shoul d have known that he or she was in
30| violation of s. 440.10, s. 440.105, or s. 440.38 while

31| performng the work under the contract.
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1 Section 65. Subsection (4) of section 440.14, Florida

2| Statutes, is anended to read:

3 440.14 Deternination of pay.--

4 (4) Upon termination of the enpl oyee or upon

5| termnation of the paynent of fringe benefits of any enpl oyee

6| who is collecting indemity benefits pursuant to s. 440.15(2)

7] or (3)(b), the enployer shall within 7 days of such

8| termnation file a corrected 13-week wage statenent reflecting

9| the wages paid and the fringe benefits that had been paid to

10 | the injured enpl oyee, as provi ded defined in s. 440.02(28) s

11 | 44060227

12 Section 66. Sections 20.171 and 440. 4416, Florida

13| Statutes, are repeal ed

14 Section 67. |If any provision of this act or its

15| application to any person or circunstance is held invalid, the

16 | invalidity does not affect other provisions or applications of

17 | the act which can be given effect without the invalid

18 | provision or application, and to this end the provisions of

19| this act are severable.

20 Section 68. This act shall take effect January 1,

21 | 2002.

22

23 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N

24 OMinate Bril 66.C

25

26 | The commttee substitute provides technjcal, conform ng
changes to abolish the Departnent of Labor and Enpl oynent

27 | Security and transfer functions, prograns, and positions of

08 t he departnent.

29

30

31
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