CS/HB 1127, First Engrossed

1 Abill to be entitled

2 An act relating to probate and trusts; anending

3 s. 731.303, F.S.; clarifying existing | aw

4 regardi ng representation in the administration

5 of a trust; providing for retroactive

6 application; anmending s. 732.2025, F.S.

7 redefining the term"qualifying special needs

8 trust" established for a surviving spouse;

9 anmending s. 732.2075, F.S.; revising provisions
10 governi ng sources fromwhich the elective share
11 i s payable; anending s. 733.107, F.S.

12 clarifying the circunstances which shift the
13 burden of proof in certain proceedi ngs

14 contesting the validity of a will; anending s.
15 733.702, F.S.; clarifying the limtation on the
16 presentation of clains; creating s. 737.115,

17 F.S.; requiring certain trusts to contain a

18 specified notice; creating s. 737.116, F.S.

19 providing for the establishnment of trusts for
20 the care of an animal; creating s. 737.209,

21 F.S.; codifying existing | aw regardi ng i nproper
22 distribution in the adm nistration of a trust;
23 anending s. 737.303, F.S.; nmaking conformng
24 anendnents relating to the duty to i nform and
25 With respect to trust accounting; creating s.
26 737.3035, F.S.; codifying trust accounting

27 principles; anmending s. 737.307, F.S.

28 requiring notice of statute of linmtations to
29 trust beneficiaries; anending s. 660.46, F.S.
30 maki ng conforni ng anmendnents relating to trust
31 accounts and limtations period agai nst trust

1
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1 entities; providing for application; providing

2 an effective date.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Section 731.303, Florida Statutes, is

7 | anended to read:

8 731.303 Representation.--In the adm nistration of or

91 in proceedings involving estates of decedents or trusts, the
10| foll owi ng apply:
11 (1) Persons are bound by orders binding others in the
12 | foll owi ng cases:
13 (a) Oders binding the sole holder or all cohol ders of
14 | a power of revocation or a general, special, or limted power
15| of appointnent, including one in the formof a power of
16 | amrendnent or revocation to the extent that the power has not
17 | becone unexercisable in fact, bind all persons to the extent
18 | that their interests, as persons who may take by virtue of the
19 | exerci se or nonexercise of the power, are subject to the
20 | power.
21 (b) To the extent there is no conflict of interest
22 | between them or anong the persons represented:
23 1. Oders binding a guardian of the property bind the
24 | ward.
25 2. Oders binding a trustee bind beneficiaries of the
26 | trust in proceedings to probate a will, in establishing or
27 | adding to a trust, in reviewing the acts or accounts of a
28 | prior fiduciary, and in proceedings involving creditors or
29 | other third parties.
30
31

2
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3. Oders binding a personal representative bind
persons interested in the undistributed assets of a decedent's
estate, in actions or proceedings by or against the estate.

(c) An unborn or unascertai ned person, or a mnor or
any ot her person under a legal disability, who is not
ot herwi se represented is bound by an order to the extent that
person's interest is represented by another party having the
sanme or greater quality of interest in the proceedi ng.

(2) Oders binding a guardi an of the person shall not
bi nd the ward.

(3) In judicial proceedings involving the

adm ni stration of estates or trusts,notice is required as

foll ows:

(a) Notice as prescribed by the Florida Probate Rul es
shal |l be given to every interested person, or to one who can
bind the interested person as described in paragraph (1)(a) or
paragraph (1) (b). Notice nmay be given both to the interested
person and to another who can bind himor her

(b) Notice is given to unborn or unascertai ned persons
who are not represented pursuant to paragraph (1)(a) or
paragraph (1) (b) by giving notice to all known persons whose
interests in the proceedings are the sane as, or of a greater
gual ity than, those of the unborn or unascertai ned persons.

(4) If the court determnes that representation of the
i nterest woul d otherwi se be i nadequate, the court may, at any
time, appoint a guardian ad litemto represent the interests
of an incapacitated person, an unborn or unascertai ned person
a minor or any other person otherw se under a | ega
disability, or a person whose identity or address is unknown.
If not precluded by conflict of interest, a guardian ad litem
may be appointed to represent several persons or interests.

3
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(5) When a sol e holder or cohol der Agreerents,
I oy el I I I o f
accounts—or—statenents—antd—that—bind—the—sole—hotder—or—at
ecohotders of a general, special, or linmted power of

appoi ntnent, including an exercisable & power of anmendnent or

revocation over property in an estate or trust, is bound bhy:

(a) Agreenents, waivers, consents, or approvals; or

(b) Accounts, trust accountings, or other witten

reports that adequately disclose matters set forth therein teo
I I I I I e ablei
: _ bine-aH I I et ’

then all as persons who may take by virtue of, and whose
interests are subject to,the exercise or nonexercise of the

power;are al so bound, but only to the extent of their
i nt erests stubjeet—to—the—powner.

Section 2. Subsection (8) of section 732.2025, Florida
Statutes, is anended to read:

732.2025 Definitions.--As used in ss.
732.2025-732. 2155, the term

(8) "Qualifying special needs trust" or "suppl enental

needs trust" means a trust established for an ill or &
di sabl ed surviving spouse with court approval before or after
a decedent's death, if, conmencing on the decedent's death:
(a) The incone and principal are distributable to or
for the benefit of the spouse for life in the discretion of
one or nore trustees less than half of whomare ineligible
famly trustees. For purposes of this paragraph, ineligible
fam ly trustees include the decedent's grandparents and any

4
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descendants of the decedent's grandparents who are not al so
descendants of the surviving spouse; and

(b) During the spouse's life, no person other than the
spouse has the power to distribute inconme or principal to
anyone other than the spouse.

The requirenent for court approval shall not apply if the
aggregate value of all property in all qualifying special
needs trusts for the spouse is less than $100, 000. For
pur poses of this subsection, value is determ ned on the
"applicable valuation date" as defined in s. 732.2095(1)(a).

Section 3. Paragraph (e) of subsection (1) of section
732.2075, Florida Statutes, is anended to read:

732.2075 Sources fromwhich el ective share payabl g;
abat enent . - -

(1) Unless otherwi se provided in the decedent's will
or, in the absence of a provision in the decedent's will, in a
trust referred to in the decedent's will, the following are
applied first to satisfy the elective share:

(e) Property interests included in the elective estate
t hat pass or have passed to or for the benefit of the
surviving spouse, including interests that are conti ngent upon

nmaki ng the el ection, but only to the extent that such

contingent interests do not dimnish other property interests

that would be applied to satisfy the elective share in the

absence of the contingent interests.
Section 4. Section 733.107, Florida Statutes, is
anended to read:

733.107 Burden of proof in contests; presunption of

undue i nfl uence. - -

5

CODING:Words st+ieken are deletions; words underlined are additions.




CS/HB 1127, First Engrossed

1 (1) In all proceedings contesting the validity of a

2| wll, the burden shall be upon the proponent of the will to

3| establish prinma facie its formal execution and attestation

4 | Thereafter, the contestant shall have the burden of

5| establishing the grounds on which the probate of the will is

6 | opposed or revocation is sought.

7 (2) The presunption of undue influence inplenents

8 | public policy against abuse of fiduciary or confidential

9] relationships and is therefore a presunption shifting the
10 | burden of proof under ss. 90.301-90. 304.
11 Section 5. Subsection (1) of section 733.702, Florida
12 | Statutes, is anended to read:
13 733.702 Limtations on presentation of clainms.--
14 (1) |If not barred by s. 733.710, no claimor demand
15 | agai nst the decedent's estate that arose before the death of
16 | t he decedent, including clainms of the state and any of its
17 | political subdivisions, even if the clains are unmatured,
18 | contingent, or unliquidated; no claimfor funeral or burial
19 | expenses; no claimfor personal property in the possession of
20 | the personal representative; and no claimfor damages,
21| including, but not linmted to, an action founded on fraud or
22 | anot her wrongful act or omission of the decedent, is binding
23| on the estate, on the personal representative, or on any
24 | beneficiary unless filed in the probate proceeding on or
25| before withinr the later of the date that is 3 nonths after the
26 | tinme of the first publication of the notice to creditors or
27| as to any creditor required to be served with a copy of the
28 | notice to creditors, 30 days after the date of service on the
29 | creditor, even though the personal representative has
30 | recogni zed the clai mor demand by paying a part of it or
3l|interest on it or otherw se. The personal representative may

6
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1| settle in full any claimw thout the necessity of the claim
2| being filed when the settlenent has been approved by the
3| interested persons.
4 Section 6. Section 737.115, Florida Statutes, is
5| created to read
6 737.115 Notice of trustee duties.--
7 (1) A trust described in s. 733.707(3) nust contain a
8| notice that the trustee may have duties and responsibilities
9]in addition to those described in the instrunent creating the
10| trust. The notice may, but need not, read as foll ows:
11
12 The trustee of a trust may have duties and
13 responsibilities in addition to those descri bed
14 in the instrunent creating the trust. If you
15 have questions, you should obtain |egal advice.
16
17 (2) The absence of the notice described in this
18 | section in the trust instrunent shall not affect the validity
19 ) of the trust. Atrustee is not relieved of any duty if the
20| notice is not contained in the trust instrunent. No person is
21| liable for failure to include the notice in the trust
22 | instrunent.
23 (3) This section applies to all trusts described in s.
24| 733.707(3) and anendnents to those trusts executed on or after
25| January 1, 2003.
26 Section 7. Section 737.116, Florida Statutes, is
27 | created to read:
28 737.116 Trust for care of animal.--
29 (1) A trust may be created to provide for the care of
30| an aninmal alive during the settlor's lifetine. The trust
31| terminates upon the death of the animal or, if the trust was
7
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created to provide for the care of nore than one aninmal alive

during the settlor's lifetinme, upon the death of the | ast

survivi ng ani mal

(2) Except as provided in this section, the | aw of

this state regarding the creation and adm ni stration of

express trusts applies to a trust for the care of an ani nal

(3) A trust authorized by this section may be enforced

by a person appointed in the ternms of the trust or, if no

person i s so appointed, by a person appointed by the court. A

person having an interest in the welfare of the ani nal may

request the court to appoint a person to enforce the trust or

to renove a person appoi nted. The appoi nted person shall have

the rights of a trust beneficiary for the purpose of enforcing

the trust, including receiving accountings, notices, and other

information fromthe trustee and providi ng consents.

(4) Property of a trust authorized by this section nay

be applied only to its intended use, except to the extent the

court determines that the value of the trust property exceeds

the anount required for the intended use. Property not

required for the intended use, including the trust property

remmi ning upon its termnation, shall be distributed in the

following order of priority:
(a) As directed by the terns of the trust;
(b) To the settlor, if then living;

(c) Pursuant to the residuary clause of the settlor's

will if the trust for the animal was created in a preresiduary

clause in the settlor's wll;

(d) If the settlor is deceased, pursuant to the

residuary provisions of the inter vivos trust if the trust for

the aninal was created in a preresiduary clause in the trust

i nstrunent; or

8
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(e) To the settlor's heirs.

(5) This section applies to trusts created on or after
January 1, 2003.

Section 8. Section 737.209, Florida Statutes, is
created to read

737.209 |Inproper distribution or paynent; liability of

distributee.--A distributee who was paid i nproperly nust

return the assets or funds recei ved and the i ncone fromthose

assets or interest on the funds since distribution or paynent,

unl ess the distribution or paynent cannot be questioned

because of adjudication, estoppel, or linmtations. If the

di stributee does not have the property, its value at the date

of disposition, incone thereon, and gain received by the

di stri butee nust be returned.
Section 9. Subsection (4) of section 737.303, Florida
Statutes, is anended, and subsection (5) is added to said

section, to read

737.303 Duty to informand account to
beneficiaries.--The trustee shall keep the beneficiaries of
the trust reasonably inforned of the trust and its
adm nistration. The trustee's duty to i nformand account
includes, but is not limted to, the follow ng:

(4)(a) A beneficiary is entitled to a statenrent—of—the
accounts—oef—the trust accounting, as set forth in s. 737. 3035,
annual |y and upon termnation of the trust or upon change of

the trustee except as provided under paragraph (c).

(b) For purposes of this section, the term
"beneficiary" neans:

1. Al current incone or principal beneficiaries,
whet her discretionary or nmandatory; and

9
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2. Al reasonably ascertainabl e renni nder
beneficiaries who would take if all incone interests
i medi ately termn nated

(c) In the case of a trust described in s. 733.707(3),
during the grantor's lifetine, the trustee's duties under this
section extend only to the grantor or the | egal representative
of the grantor.

(d) A beneficiary or the beneficiary's representative,
as defined in s. 731.303, nmay waive, in witing, the trustee's
duty to account under paragraph (a).

(e) Al rights provided a beneficiary under this
section may be asserted by a |l egal representative or natura
guardi an of the beneficiary. Notice under subsection (1) and a
trust accounti ng staterent—of—accounts under paragraph (a)
provided to a representative of the beneficiary as defined in
s. 731.303 shall bind the beneficiary, and the trustee shal
not be required to provide such notice or trust accounting
staterent—of—accounts to any beneficiary who woul d be bound by
an order binding on a representative of the beneficiary under
s. 731.303, if such notice or trust accounting staterent—of
accounts, respectively, is provided to that representative.

(5) This section applies to trust accountings rendered

for accounting periods beginning on or after January 1, 2003.
Section 10. Section 737.3035, Florida Statutes, is
created to read
737.3035 Trust accountings. --
(1) A trust accounting nmust be a reasonably

under st andabl e report fromthe date of the |ast accounting or

if none, fromthe date upon which the trustee becane

account abl e, which adequately discloses the infornmation

required in subsection (2).

10
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(2)(a) The accounting nust begin with a statenent

identifying the trust, the trustee furnishing the accounting,

and the tine period covered by the accounting.

(b) The accounting nust show all cash and property

transactions and all significant transactions affecting

admi ni stration during the accounting period, including

conpensation paid to the trustee and the trustee's agents.

Gins and | osses realized during the accounting period and al

recei pts and di sbursenents nust be shown.

(c) The accounting nust, to the extent feasible,

identify and value trust assets on hand at the close of the

accounting period. For each asset or class of assets

reasonably capabl e of valuation, the accounting shall contain

two val ues: the asset acquisition value or carrying value and

the estimated current value. The accounting nust identify each

known noncontingent liability with an estinmated current anount

of the liability if known.

(d) To the extent feasible, the accounting nust show

significant transactions that do not affect the anpunt for

which the trustee is accountabl e, including nane changes in

i nvestnent hol di ngs, adjustnents to carrying val ue, a change

of custodial institutions, and stock splits.

(e) The accounting nmust reflect the allocation of

recei pts, dishursenents, accruals, or allowances between

i ncone and principal when the allocation affects the interest

of any beneficiary of the trust.

(3) This section applies to all trust accountings

rendered for any accounting periods beginning on or after
January 1, 2003.

Section 11. Section 737.307, Florida Statutes, is
amended to read:

11
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1 737.307 Limtations on proceedi ngs agai nst trustees
2| after beneficiary receives trust disclosure docunents
3 | aceount. - -
4 (1) Unless previously barred by adjudication, consent,
5or limtations, an action against a trustee for breach of
6| trust is barred for any beneficiary who has received a trust
7 | di scl osure docunent adequatel y Hnal—anhdval—or—periotitc
8 | account—or—other—statenent—fuy disclosing the matter unl ess
9| a proceeding to assert the claimis conmenced within 6 nonths
10| after receipt fromthe trustee of the trust disclosure
11 | docunent or the limtation notice that applies to the trust
12 | di scl osure docunent, whichever is received later. Al clains
13 | against a trustee who has issued a trust disclosure docunent
14 | adequately disclosing a matter but who has not delivered a
15| linmtation notice that applies to that trust disclosure
16 | docunent are barred as provided in chapter 95 as to the
17 | matters disclosed in the trust disclosure docunent ef—the
18 | Hnat—anhual—or—periotic—account—or—staterent. | n any
19 | event, and notwi thstanding | ack of adequate fuH disclosure or
20| delivery of alinmtation notice, all clains against a trustee
21 | who has issued a final trust accounting acecount—or—statenent
22 | received by the beneficiary and has inforned the beneficiary
23| of the location and availability of records for his or her
24 | exam nation are barred as provided in chapter 95.
25 (2) As used in this section, the term"trust
26 | di scl osure docunent” neans a trust accounting as described in
27 | s. 737.3035 or any other witten report of the trustee. A
28 | trust disclosure docunent adequately discloses a matter if it
29 | provides sufficient information so that a beneficiary knows of
30| a claimor reasonably should have inquired into the existence
31| of aclaimwith respect to that matter. An accounting that

12

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

CS/HB 1127, First Engrossed

adequately discloses the information required by and that

substantially conplies with the standards set forth in s.

737.3035 is a trust accounting under this section

(3) As used in this section, the term"linitation

notice" nmeans a witten statenent of the trustee that an

action by a beneficiary against the trustee for breach of

trust based on any matter adequately disclosed in a trust

di scl osure docunment nay be barred unless the action is

commenced within 6 nonths after receipt of the trust

di scl osure docunment or receipt of a limtation notice that

applies to that trust disclosure docunent, whichever is |ater

(a) Alimtation notice nay be contained as a part of

the trust disclosure docunent, may be acconpani ed concurrently

by the trust disclosure docunent, or may be delivered

separately fromthe trust disclosure docunent.

(b) Alimtation notice may, but is not required to,

be in the following form "An action for breach of trust based

on matters disclosed in a trust accounting or other witten

report of the trustee may be subject to a 6-nonth statute of

limtations fromthe receipt of the trust accounting or other

witten report. |If you have questions, please consult your

attorney."
(c) For purposes of this section, a limtation notice

applies to a trust disclosure docunent when the linitation

notice is:
1. Contained as a part of the trust disclosure

docunent ;
2. Acconpani ed concurrently by the trust disclosure

docunent or delivered separately within 10 days after the

delivery of the trust disclosure docunent;

13
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3. Contained as a part of another trust disclosure

docunent received within 1 year prior to the receipt of the

|atter trust disclosure document;

4. Acconpani ed concurrently by another trust

di scl osure docunment that was received within 1 year prior to

the receipt of the latter trust disclosure docunent or that

was delivered separately within 10 days after the earlier

trust disclosure docunent to the beneficiary; or

5. Received after the trust disclosure docunent, but

only if the limtation notice references that trust disclosure

docunent and:

a. Ofers to provide to the beneficiary upon request

anot her copy of that trust disclosure docunent if it was

received by the beneficiary within 1 year prior to receipt of

the limtation notice; or

b. 1s acconpani ed by another copy of that trust

di scl osure docunent if the trust disclosure docunment was

received by the beneficiary 1 year or nore prior to the

receipt of the linmtation notice.

(d) Alimtation notice is not delivered separately if

it is acconpani ed by another witten conmunication other than

a witten conmuni cation which refers only to the linitation

noti ce.
(4) A beneficiary has received a trust disclosure

docunent or a linitation notice Hna—anndval—or—periotitc
account—or—statenent if, being an adult, it is received by the

beneficiary or if, being a nminor, disabled person, or person

who may take by virtue of the exercise or nonexercise of a
power of appointnent, it is received by the beneficiary's
representative as defined deseribed in s. 731.303.

14
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(5) This section applies to trust accountings for

accounting periods beginning on or after January 1, 2003, and

to witten reports, other than trust accountings, received by

a beneficiary on or after January 1, 2003.

Section 12. Section 660.46, Florida Statutes, is
amended to read:

660.46 Substitution of fiduciaries.--

(1) The provisions of this section shall apply to the

transfer of fiduciary accounts by substitution, and for those
pur poses these provisions shall constitute alternative
procedures to those provided or required by any other
provisions of lawrelating to the transfer of fiduciary
accounts or the substitution of persons acting or who are to
act in a fiduciary capacity. |In this section, and only for
its purposes:

(a) "Linmtation notice" has the neaning ascribed in s.
737.307(3).

(b)tay "Oiginal fiduciary" nmeans any trust conpany or

trust departnment which, at the tinme of the initiation of the
proceedi ngs provided for in this section, holds or has been
naned or ot herwi se designated to hold a fiduciary capacity,
alone or with others, with respect to any fiduciary account
and whi ch proposes in the proceedings provided for in this
section to ternmnate its fiduciary capacity with respect to
such fiduciary account by the substitution of a proposed
substitute fiduciary.

(c) tb)y "Proposed substitute fiduciary” neans any trust
conpany or trust departnent qualified under the laws of this
state to act in the fiduciary capacity to which it is proposed
in said proceedings to be substituted in the place and stead
of the original fiduciary.

15
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(d) "Trust accounting" has the nmeaning ascribed in s.
737.3035.

(e) "Trust disclosure docunent" has the neaning
ascribed in s. 737.307(2).

(2) Any original fiduciary and any proposed substitute

fiduciary may, with respect to any fiduciary account or
accounts which they shall nutually select, initiate
proceedings by joining in the filing of a petition in the
circuit court, requesting the substitution of the proposed
substitute fiduciary for the original fiduciary as to such
fiduciary account or accounts. The petition may be filed in
the county in which the main office of the original fiduciary
is located and, except to the extent inconsistent with the
provi sions of this section, shall be governed by the Florida
Rul es of Civil Procedure; however, if any fiduciary account is
then the subject of a proceeding in a court in this state
pursuant to the Florida Probate Code, the Florida Guardi anship
Law, chapter 737, or chapter 747, the petition relating to
such fiduciary account shall be filed in that proceeding and
shal | be governed by the procedural or other relevant rules
appl i cabl e to such proceedi ng except to the extent
i nconsistent with the provisions of this section

(3) Unless a waiver or consent shall be filed in the
proceedi ngs as provided in subsection (4), the provisions of
s. 731.301(1) and (2) shall apply with respect to notice of
the proceedings to all persons who are then cofiduciaries with
the original fiduciary, other than a person joining as a
petitioner in the proceedings; to all persons naned in the
governing instrunent as substitutes or successors to the
fiduciary capacity of the original fiduciary; to the persons
then living who are entitled under the governing instrunent to

16
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1| appoint a substitute or successor to act in the fiduciary

2| capacity of the original fiduciary; to all vested

3| beneficiaries of the fiduciary account; and to all then-living
4| originators of the governing instrunent. Unless a waiver or

5| consent shall be filed in the proceedings as provided in

6 | subsection (4), the provisions of s. 731.301 shall apply with
7| respect to notice to all contingent beneficiaries of the

8| fiduciary account. Only the persons or classes of persons

9| described in the foregoing provisions of this subsection shal
10 | be deened to be interested persons for the purposes of this

11 | section and the proceedi ngs and notices provided for in this
12 | section; and the provisions of ss. 731.301(3) and 731.303(3),
13 | and (4), and (5),relating to notice requirenents, the effect
14 | of notice, and representation of interests, shall apply to the
15 | proceedings provided for in this section

16 (4) Any interested person, including a guardian ad

17| litem adnministrator ad litem guardian of the property,

18 | personal representative, trustee, or other fiduciary, nay

19 | waive any right of notice and may consent to any action or
20 | proceedi ng which may be pernitted by this section. Any such
21 | wai ver or consent nust be filed in the proceedings and may be
22| filed at any tinme, and the notice requirenents of this section
23 | shall not apply to any person who files any such wai ver or
24 | consent.
25 (5) If no answer which constitutes an objection to the
26 | petition or the relief requested therein, or which otherw se
27 | requires a hearing, is served on the petitioners and filed
28 | with the court in which the proceeding is pending by any
29 | interested person or class of persons to whomnotice has been
30| given as provided in subsection (3), within 30 days fromthe
31| service of such notice, the petition shall be considered ex
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1| parte as to such interested person or class of persons. If an
2 | answer which constitutes an objection to the petition or the
3| relief requested therein, or which otherwise requires a
4| hearing, is tinely served and filed by any interested person
5] or class of persons, a hearing shall be set and reasonable
6 | notice shall be given. The court, upon consideration of the
7| petition and the interests of the interested persons, shal
8| either grant or deny the relief requested by the petition;
9]l and, if the relief is granted, the court shall order the
10 | proposed substitute fiduciary to be substituted in the place
11| and stead of the original fiduciary, in the fiduciary capacity
12 | theretofore held by the original fiduciary, effective on such
13 | date as shall be specified in the court order which shall not
14 | be nore than 30 days fromthe date of the entry of such order
15| unless a longer period, not exceeding 90 days fromthe date of
16 | the entry of such order, shall be requested by the
17 | petitioners. The date so specified may be referred to in this
18 | section as the effective date of the order for substitution.
19 | The court shall order the requested substitution unless it
20 | deternmines that such substitution would constitute or create a
21 | material detrinent to the estate, trust, or other fiduciary
22 | account or to the interests of the beneficiaries thereof.
23 (6) Al court costs and the fees of guardians ad |item
24 | arising in connection with any proceedi ng hereunder shall be
25| paid by the petitioners and shall not be charged to any
26 | fiduciary account.
27 (7) On the effective date of the order for
28 | substitution, the original fiduciary shall transfer and
29 | deliver, to the trust conpany or trust departnent so
30 | substituted by the court order for substitution, each
31| fiduciary account with respect to which the order for

18
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substitution is applicable, together with all docunents and
records pertaining thereto and all other information in the
possession of the original fiduciary which may be necessary
for the proper continuation of the fiduciary functions; and
t hereupon the trust conpany or trust departnment so substituted
shall hold the fiduciary capacity previously held by the
original fiduciary and shall have all the rights, powers, and
duties theretofore held or exercisable by the original
fiduciary by virtue of its forner fiduciary capacity, but the
trust conpany or trust department so substituted shall not
exercise any right or power which, by the governing
instrunent, is expressly nade personal to the origina
fiduciary. The proceedings in which the order for
substitution was entered shall not be finally terninated unti
settlenment of the final account of the original fiduciary
pursuant to the provisions of subsection (8).

(8) Wthin 30 days after the effective date of an
order for substitution entered hereunder, the origina
fiduciary shall file a final trust accounting aceetunt with the

court and shall send a copy thereof to each interested person
who does not file a waiver or consent, together with a notice
of the filing of the final trust accounting aceetunt. The trust
conpany or trust departnent substituted for the origina

fiduciary by the court order for substitution shall be deened
to be an interested party for the purposes of this subsection.
Chjections to a final trust accounting accoeunrt nay be filed by

any interested party who has not filed a waiver or consent,
and, to be considered by the court, any such objections nust
be filed with the court and served on the original fiduciary
within 60 days after a copy of the final trust accounting

account- and notice of the filing of the final trust accounting

19
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account have been sent to such interested person. Objections
shall be tried and deternined by the court upon the
application of the original fiduciary or any interested person
who has not filed a waiver or consent. Upon expiration of the
time for filing objections if no objections have been tinely
filed, or at such earlier tine as waivers or consents have
been filed by all interested persons, or, if objections have
been tinely filed by an interested person entitled to do so,

t hen upon the hearing on any such objections, the court shal
enter an appropriate order on such final trust accounting

account- and on all unapproved annual or other trust

accounti ngs accounts previously filed. |If consents to a fina
trust accounting account are filed with the court by al

i nterested persons to whoma copy of the final trust

accounting accoeunt i s required hereunder to be sent, the court
shal |l enter an order approving such trust accounti ng acceunt

and all unapproved annual or other trust accountings accounts

previously fil ed.

(9) Unless previously or otherw se barred by
adj udi cation, waiver, consent, limtation, or the feregoing
provi si ons of this subsection(8), an action for breach of
trust or breach of fiduciary duties or responsibilities
against an original fiduciary in whose place and stead anot her
trust conpany or trust departnent has been substituted
pursuant to the provisions of this section is barred for any
beneficiary who has received a trust disclosure docunent

adequat el y Hnal—anndval—er—pertodic—account—or—other

staterent—futy disclosing the matter unless a proceeding to
assert the claimis conmenced within 6 nonths after receipt of

the trust disclosure docunent or the limtation notice that

applies to the trust disclosure docunent, whichever is

20
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received | ater Hnat—annuval—or—periotdic—account—or—statenent.

In any event, and notwi t hstandi ng | ack of adequate o

di scl osure, all clains against such original fiduciary which
has issued a final trust disclosure docunment aecount—or
staterent—+ecetrved by the beneficiary and has inforned the
beneficiary of the location and availability of records for

his or her exam nation are barred as provided in chapter 95.
Subsections (2) and (3) of s. 737.307 apply to this
subsecti on.

(10) A beneficiary has received a final trust
di scl osure docunent or a linmtation notice account—or
staterent i f, when the beneficiary is an adult, it is received
by himor her or if, when the beneficiary is a mnor or a

di sabl ed person, it is received by his or her representative
as defined deseribed in s. 731.303.

(11)¢9) The filing of a petition hereunder or the
substitution of fiduciaries pursuant to |law shall not be
deened as the resignation by any trust conpany or trust
departnment of any fiduciary capacity or relationship.

(12) This section applies to trust accountings for

accounting periods beginning on or after January 1, 2003, and

to witten reports, other than trust accountings, received by

a beneficiary on or after January 1, 2003.
Section 13. (1) Section 731.303, Florida Statutes, as
anended by this act, shall be given retroactive application
(2) Section 737.303, Florida Statutes, as it existed
prior to the effective date of this act, shall be preserved

and shall continue to apply to accounting periods begi nni ng

before January 1, 2003.
(3) Section 737.307, Florida Statutes, as it existed
prior to the effective date of this act, shall be preserved
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1| and shall continue to apply to any final, annual, or periodic
2 | account for periods begi nning before January 1, 2003, and
3| other statenents fully disclosing the natter received by the
4 | beneficiary before January 1, 2003.
5 (4) Section 660.46, Florida Statutes, as it existed
6| prior to the effective date of this act, shall be preserved
7| and shall continue to apply to any final, annual, or periodic
8 | account for periods begi nning before January 1, 2003, and
9| other statenents fully disclosing the natter received by the
10 | beneficiary before January 1, 2003.
11 Section 14. This act shall take effect upon beconming a
12 | I aw
13
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17
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29
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