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l. Summary:

Thishill implements recommendations contained in Interim Project Report 2002-133, aswell as
other recommendations that were made by interested agencies and parties during the review
process for the report. The bill’s changes include: (@) amending the provisions governing the use
of invitations to negotiate (ITNS) to specify when they may be used and the documentation that
must be maintained, and to set forth a process for conducting an ITN procurement;

(b) cross-referencing the ITN procurement method throughout the chapter; (c) reviang the
protest bond amount to one percent of the estimated contract amount and providing for
prevalling party attorney’ s fees and costs in protest chalenges; (d) providing for eectronic
posting of agency procurement matters on a centralized website; (€) amending the provisons
governing requests for quote to limit usage to commodities and contractua services available on
gtate term contract; (f) requiring competition in emergency procurements, where possible;

(9) revising the requirements gpplicable to sole source purchases; (h) permitting the department
to authorize “digible users’ by rule to participate in state term contracts and the online
procurement system; (i) clarifying that state term contracts must be competitively procured;

(j) cresting arequest for information tool to be used by the agencies to gain knowledge about the
market place; (k) aphabetizing the definition section in ch. 287, F.S;; (I) defining new termsfor
purposes of clarity and congstency of use within ch. 287, F.S.; and (m) striking duplicative and
outdated provisions contained in ch. 287, F.S.

This bill amends the following sections of the Florida Statutes: 61.1826, 120.57, 283.32, 283.33,
283.34, 283.35, 287.001, 287.012, 287.017, 287.022, 287.032, 287.042, 287.045, 287.056,
287.057, 287.0572, 287.058, 287.059, 287.0595, 287.0731, 287.0822, 287.084, 287.087,
287.093, 287.09451, 287.133, 287.134, 287.1345, 373.610, 373.611, 394.457, 394.47865,
402.73, 408.045, 413.036, 445.024, and 455.2177. The bill reped s the following sections of the
Florida Statutes: 287.073 and 287.121.
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Il. Present Situation:

Review of Florida’ s Competitive Procurement Legislation—Since at least the early 1900's,
Florida has statutorily required competitive bidding in state procurement in one form or another.
Competitive bidding requirements are not required by the Congtitution, nor by common law;
rather, such requirements are purely statutory in nature and dl satesin this nation havethemin
varying forms. The public policy behind the requirementsis stated in s. 287.001, F.S,, entitled
“Legidaive intent,” which provides.

The Legidature recognizes that fair and open competition is abasic tenet of
public procurement; that such competition reduces the appearance and
opportunity for favoritism and ingpires public confidence that contracts are
awarded equitably and economically; and that documentation of the acts taken
and effective monitoring mechanisms are important means of curbing any
improprieties and establishing public confidence in the process by which
commodities and contractua services are procured. It is essentid to the effective
and ethica procurement of commodities and contractua services that there be a
system of uniform procedures to be utilized by state agencies in managing and
procuring commodities and contractud services, that detailed justification of
agency decisonsin the procurement of commodities and contractua services be
maintained; and that adherence by the agency and the contractor to specific
ethica consderations be required.

Through the years, Horida s competitive bidding requirements have been amended numerous
times. Currently, the competitive bidding requirements applicable to executive agencies” when
procuring goods and services are set forth in Part | of ch. 287, F.S. The Department of
Management Services (DMY) is the centralized authority statutorily tasked with overseeing the
implementation of these requiremerts and with creating uniform rules for procurement.® 4

In addition to its management duties, the DM S is aso authorized to establish state term contracts
for commodities and contractua services.®> These contracts establish prices for items and
designate vendors with whom orders must be placed. State agencies are required to use Sate term
contracts, except where the DM S exempts the contract from required usage or the contract
contains a user surcharge® ’

1 See Ch. 5969, Acts 1909 (1909 L egjis ature passed statute requiring county commissioners to award certain bids to lowest
bidder).

2« Agency” is defined as any state officer, department, board, commission, division, bureau, and council, and any other
division of the executive branch, except the Board of Regents and the State University System.

3 Initially, the responsibility for managing the state’ s procurement processes was initially placed in the State Purchasing
Commission. Subsequently, these respongihilities were transferred to the Department of Genera Services, now known asthe
Department of Management Services (DMS). Ch. 69-106, L.O.F.

* Sections 287.032 and 287.042, F.S.

® Sections 287.042(2) and 287.057(19), F.S.

® Section 287.056, F.S.

" The DMS may impose a surcharge on state term contracts to fund the costs of and overhead for its procurement functions.
The charge may be collected from the vendor or agency. Section 287.1345, F.S,
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The gtate purchasing process is aso partly decentralized. Except in the case of Sateterm
contracts, agencies may buy commodities and services themsalves, rather than placing orders
through the DMS. The gpplicable statutory competitive bidding requirements for both agency
and DM S procurements depend upon which of the following categories of property or services
are sought:

Commodities® and contractua services’

Insurance

Architectura, engineering, and registered surveying professiona services
Information technology*®

Private attorney services'

Commodities and contractual services: When an agency wishes to award a contract for
commodities or contractua servicesthat costs in excess of $25,000, the agency must use one of
the following procurement methods:

Invitation to bid (ITB): The ITB must detall the property or service sought, the bid submittal
date, al contractud terms, and the criteriato be used for bid review. It is used when the
agency is cagpable of specificdly defining the scope of work for contractud services or
capable of establishing the precise specifications for the commodity.** The contract must be
awarded to the lowest, qualified, responsive bidder.™® 14

Request for proposals (RFP): If the agency determines in writing that the use of an ITB isnot
practicable, it may issue a RFP that identifies the property and/or service sought, al
contractud terms, and bid review criteria The RFP is used when the agency isincapable of
gpecificaly defining the scope of work for which the commodities or contractua serviceis
required and when the agency is requesting that a qudified offeror propose commodities or
contractua services to meet the specifications of the solicitation.® Unlike the I TB process,
however, the agency need not award the contract to the lowest bidder; rather, the awvard may
be given to the responsible offeror whose proposa is determined in writing to be the most
advantageous to the state, considering the price and other criteria set forth in the RFP.16

8 «Commodities’ are defined as supplies, materials, goods, merchandise, food, equipment, certain printing, and other personal
property, including portable structures less than 3,000 square feet. Excluded are commodities purchased for resdle, and
prescriptions and medica devices required by hedth care providers. Sections 287.012(4), and 287.057(4)(e), F.S.

9 “Contractua service” is defined as an independent contractor’s rendering of its time and effort, rather than the furnishing of
specific commodities. Excluded are congtruction contracts entered pursuant to ch. 255, F.S. Section 287.012(7), F.S.

10 | nformeation technology” is defined to mean equipment, hardware, software, firmware, programs, systems, networks,
infrastructure, media, and related meterid used to automaticaly, eectronicaly, and wirdesdy collect, receive, access,
trangmit, display, store, record, retrieve, andyze, evaluate, process, classify, manipulate, manage, assmilate, control,
communicate, exchange, convert, converge, interface, switch or disseminate invormation of any kind or form.

! Sertion 287.059, F.S.

12 Section 287.012(11), F.S.

13 Section 287.057(2), F.S.

14 « Responsive bidder” or “responsive offeror” are defined as a person who has submitted a bid or proposal which conforms
inal materia respectsto the ITB or RFP. Section 287.012(16), F.S.

15 Section 287.012(15), F.S.

16 Section 287.057(2), F.S.
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Invitation to negotiate (ITN): If the agency determinesthat use of an ITB or RFP will not
result in the best value to the state, based on factors including price, qudity, design, and
workmanship, the agency may use an ITN.X” AnITN isawritten solicitation that calls for
responses to select one or more persons or entities with which to commence negotiations.'®

Additiondly, in the event an agency wishesto procure commodities or contractua servicesfrom
vendors currently under contract with the DM, the agency may use arequest for quote (RFQ),
which is defined as a solicitation that requests pricing information from qudified or registered
state contract vendors.'®

To dlow for circumstances wherein procurement of goods or serviceswith an ITB, RFP, ITN, or
RFQ isnot possible, ch. 287, F.S., provides two other procurement options:

Emergency purchases: If the agency determinesin writing that emergency action is required
due to an immediate danger to the public hedlth, safety or welfare, or other substantial lossto
the state, the agency may procure goods or services without competition and without DMS
goprova. A copy of the written statement of emergency need must be filed with the
Comptroller and the DMS. The subsection does require, however, that the procurement be
made with such competition asis practicable under the circumstances.?°

Single source purchases: Goods or services may be exempted from the competitive bid
requirements if the purchaseis for $150,000 or less and it is documented that the good or
sarvice is only available from asingle source. A single source procurement in excess of
$150,000 may not be made until approva is received from the DMS.2

Commodities and contractua servicesthat are specificaly exempted from the competitive
procurement requirements include: prescriptive asstive devices for medical, developmental, or
vocationd clients, artigtic services, academic program reviews, lectures by individuas, auditing
sarvices, legd sarvices, hedth services, services for the mentaly or physically handicapped
provided by certain not-for-profit corporations; specified Medicaid services; family placement
services, prevention services, certain training and education services for injured employees,
Department of Transportation contracts for construction and maintenance of state roads; >
services or commodities provided by governmenta agencies; certain continuing education
events, and contracts where state or federa law prescribes with whom the agency must contract
or the rate of payment.?®

E-procurement program for commodities and contractual services. During the 2000 Session,
legidation was enacted that directed the State Technology Office, adminigtratively housed within
the DM S,* to develop a program for online procurement of commodities and contractudl

7 Section 287.057(3), F.S.

18 Section 287.012(20), F.S.

19 Sections 287.012(21) and 287.057(3), F.S.

20 Section 287.057(4)(a), S

21 Section 287.057(4)(c), F.S.

22 Chapter 337, F.S,, provides the competitive bid requirements for road contracts.
23 Section 287.057(4)(e)-(g) and (10), F.S.

24 Section 282,102, F.S.
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services?®> On March 1, 2001, an I TN was issued by the DM S for the on+line procurement
system. Seventeen responses were received and scored. On October 16, 2001, the DM S issued its
Intent to Award to KPMG Consulting.?

State executive agencies are statutorily required to participate in the online procurement
program, while other agencies are permitted to participate. Only bidders who have prequdified
may participate in the program. The STO isrequired to promulgate rules for the program that
include establishing bidder qudification criteria, criteriafor digible commodities and contractua
services, procedures for access to ontline procurement, and any criteriawarranting an exception
to participation in on-line procurement.?’

The DMS and the STO may collect fees for using on line procurement, which may be imposed
on an individua transaction basis or as afixed percentage of the cost savings generated. At a
minimum, the fees must cover the cost of the online program.®®

Procurement of insurance: The DMSis responsible for purchasing insurance for state agencies,
except that agencies may purchase title insurance or may make emergency purchases for periods
no greater than 30 days. The purchase of insurance, whether made by the DMS or an agency,
must comply with the competitive bid requirements for commodities, except that the DMSm
authorize the purchase of insurance by negotiation when thisisin the best interest of the state”

Procurement of architectural, engineering, and registered surveying services. The * Consultants
Competitive Negotiation Act”*° governs the acquisition of architectural, engineering, and

registered surveying professiond services by Florida agencies. The term “agency” is broadly

defined and applies to many public entities not otherwise subject to the chapter’ s competitive

bidding requirements. “Agency” means the State, a Sate agency, a municipdity, a politica
subdivision, aschool district, or school board.®

When an agency wishes to procure construction services that cost in excess of $250,000 or
planning and study services that cost in excess of $25,000, it must publicly notice the
procurement. The notice must include a description of the project and how interested consultants
may apply for condderation. Any firm responding to the notice must first be certified by the
agency pursuant to the agency’ s regulations: >

When eva uating responses, the agency must consider statements of qualifications and
performance data, and must conduct discussons with at least three firms. The agency must select
a lesst tggeefirms in order of preference that are deemed to be the most qualified to perform the
services.

25 Ch. 2000-164, L.O.F., now s. 287.057(23), F.S.
Zhttp:/Avww.myflorida.comvmyfloridalbusiness/'search/responsesfindex.htmi
27 Section 287.057(23)(a)-(b), F.S.

28 sertion 287.057(23)(c), F.S.

29 Sections 287.022, and 287.057(4)(a) and (d), F.S.

30 Section 287.055, F.S

31 Section 287.055(2)(b), F.S.

32 Section 287.055(2), F.S.

33 Sartion 287.055(4), F.S.
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The agency is directed to negotiate a contract with the most qualified firm at a compensation
determined to be fair, competitive, and reasonable. Only during this negotiation phase may fees
be requested and considered. If the agency is unable to negotiate a satisfactory contract with the
firm congdered to be the most qudified, it must undertake negotiations with the second most
qudified firm. In the event the agency is unable to negotiate a satisfactory contract with either of
the top two firms, other firms are to be selected in order of competency and negotiations
continued until an agreement is reached.*

Procurement of information technology resources. An agency may procure information
technology resources with an ITB when it is able to precisdy define the resource required, and
only the priceis at issue. If the agency, however, determines that aternative means will meet its
informeation technology needs and that other criteria, in addition to price, should be considered,
the agency may utilize a RFP. Additiondly, as with the procurement of commodities and
sarvices, the agency may be exempted from the competitive bid requirementsiif the resource is
avaladle ogr;ly from a sngle source and the agency files a Single source certification request with
the DMS,

Procurement of Private Attorney Services: Agencies™ are required to offer to contract with the
Attorney Generd (AG) before procuring for private attorney services, except where the services
are: (a) procured by the Executive Office of the Governor, a department headed by a cabinet
officer, acommunity college, the State University System, the Florida School for the Desf and
Blind, or amulticounty specid digtrict; (b) provided by alegd services entity for indigent

clients, or (c) necessary for litigation involving the State Risk Management Trust Fund. The AG
must decide on a case-by-case basis whether to accept or decline the case based on staffing,
expertise, or other lega or economic consderations. If the AG declinesthe case, the AG's

written authorization for private attorney services must state that the office cannot provide the
services or that private attorney services are more cost-effective >’

Ch. 287, F.S, preferencesin state contracting: Chapter 287, F.S., creates the following
preferences in sate contracting:

Certified Minority Business Enterprises (MBES): State agencies are encouraged to spend the
following percentage of contract monies with MBES: 21 percent of construction moneys,

25 percent of architecture and engineering moneys, 24 percent of commodities moneys, and
50.5 percent of contractual service moneys.®® To achieve these godls, agencies may:

(1) set-aside dtate contracts for bidding only among MBES or only among bidders who agree
to use MBEs as subcontractors®; and (2) grant price preferences up to 10 percent to MBE
bidders on commodity and service contracts.*® Agencies are required to award commodity

34 Section 287.055(4) and (5), F.S.

%5 Section 287.073, F.S.

36 « Agency” is defined to include state officers, departments, boards, commissions, divisions, bureaus, councils, and other
executive branch units, community colleges, and certain multicounty special districts.

37 Section 287.059, F.S.

38 Section 287.09451(4)(n), F.S.

39 Sedtions 255.102, 287.057, and 287.093, F.S.

40 Section 287.057(7)(c), F.S.
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and service contractsto a MBE if two or more equal bids are received and one of the bidsis
fromaMBE.*

Florida Busnesses. If an out-of-gtate business is the lowest bidder for a competitively bid
date contract and if the state the business is domiciled in grants preferences to in-state
bidders, the Florida agency may award a preference to an in-state bidder that is equa to the
preference granted by the state of the lowest responsible bidder.*?

In-State Commodities: Whenever two or more competitive sealed bids are received, which
relate to commodities grown, or produced within Florida, and whenever the bids are equa
with respect to price, quality, and service, the state commodity bid must be given
preference®

Busnesses with Drug-Free Workplace Programs. Whenever two or more bids are received
by the state or any political subdivison that are equa with respect to price, quality, and
sarvice, the bid from a business that has certified it hasimplemented a drug-free workplace
program must be given preference**

Certain Foreign Manufacturers. Whenever price, quality, and service are the same, aforeign
manufacturing company with afactory in Horida that employs more than 200 employees
shdll have preference over any other foreign company.*

Products with Recycled Content: State agencies may alow up to a 10 percent price
preference for responsive bidders certifying that the products contain at least the minimum
percentage of recycled content set forth in the ITB. An additiona 5 percent price preference
n?ay (lj)e fie lowed for bidders certifying the products are made of materids recovered in
Florida

Bid Protests: Bidders wishing to chalenge the procurement process mug file their notice of
protest within 72 hours &fter: (a) receipt of notice of the ITB or RFP when chdlenging the ITB or
RFP specifications; (b) posting the bid tabulation if chalenging the contract award; or

(c) receipt of the notice of any other agency decison if chalenging that particular decison. The
formal written protest must be filed within 10 days after anotice of protest is filed.*’
Additiondly, a protestor must file abond in the amount of 1 percent of the agency’ s estimated
amount of the contract volume or $5,000, whichever isless*® Upon recdipt of atimely filed
forma written protest, the agency must stop the procurement or cortract award process until the
protest is resolved by final agency action, unless the agency determinesin writing that the

1 Section 287.057(11), F.S.
“2 Section 287.084, F.S,

“3 Section 287.082, F.S.

44 Section 287.087, F.S.

45 Sertion 287.092, F.S.

46 Section 287.045(5), F.S.

47 Section 120.57(3)(b), F.S.
“8 Section 287.042(2)(c), F.S.
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continuance of the procurement or contract award process is necessary to avoid an immediate
and serious danger to the public hedlth, safety, or welfare®

For bid protests to agency action other than argection of dl bids, the adminigrative law judge is
required to conduct a de novo proceeding to determine if the agency’s proposed action is
contrary to statute, rule or policy, or the bid or proposal specifications.>® The standard of proof in
these proceedings is whether the proposed agency action was clearly erroneous, contrary to
competition, arbitrary, or capricious. The standard of review for bid protests to the rgjection of
dl bidsis lower because such action trests dl bidders equally and is thus subject to less scrutiny
than when an agency treats bidders differently. An agency’ s decison to rgect dl bidswill only
be overturned if the agency’ s action isillegd, arbitrary, dishonest, or fraudulent. Statute
specificaly provides that no submissions that supplement or amend abid or proposd &fter the
bid or proposal opening may be considered during a protest. Statute does not address what
submissions may be consdered in an ITN procurement protest.

Review of I nterim Project Report 2002-133, entitled, “ Chapter 287: Competitive Procurement
Process for Acquisition of Property and Services’—SB 1738, which was passed by the 2001
Legidature, amended ch. 287, F.S,, by statutorily codifying two new procurement methods.

invitations to negotiate and requests for quotes. During the interim, the Governmenta Oversight

and Productivity Committee reviewed these new methods, and considered whether clarifying

changes for the statutory sections governing these methods were warranted. The report

recommended severd changesto the statutes creating invitations to negotiate and request for

quotes, which are discussed below, and additionaly, provided an overview of recommendations

for other ch. 287, F.S., improvements that were suggested by interested parties during the

project’ s review, but which were not directly related to the amendments enacted by SB 1738.

Invitations to Negotiate: Theinterim project found that the ITN method of procurement had been
utilized by state agencies since a least 1998 by state agencies pursuant to DMS rule>! Prior to

the year 2000, former Rule 60A-1.018,>2 provided that commodity and services contractsin
excess of $25,000 could be negotiated without using an ITB or RFP by either the DMS or an
agency when the DM S determined this method was in the best interest of the Sate. Thisrule was
repedled on January 2, 2000, when Rule 60A-1.001, F.A.C., took effect. The new rule now
defines the ITN method of procurement as a competitive solicitation used when an ITB or RFPis
not practicable, and requires an agency to document the conditions and circumstances resulting
initsdecison to use the ITN method.

The ITN method of procurement was not specificaly provided for in statute until the passage of
SB 1738; however, the statutory authority for the ITN rule, which preceded the enactment of

SB 1738, appearsto be derived from s. 287.042(5)(a), F.S., that requires the DM Sto prescribe
methods of negotiating and awarding contracts, and s. 287.057(4)(b), F.S., that permitsthe DMS
to except contracts from the comptitive bid process.

49 Section 120.57(3)(c), F.S.

%0 Section 120.57(3)(f), F.S.

®1 See Memorandum No. 21-97-98 by George Banks, State Purchasing Director.
%2 Rule 60A-1.018, F.A.C., repeal ed January 2, 2000.
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Representatives from the DM S have explained that that need for the ITN method stems from the
lack of ability to negotiate the best vaue for the state during the ITB and RFP procurement
processes. In an ITB procurement, the agency specificaly defines the commodities sought or the
scope of work required. Bids submitted in responseto an ITB are reviewed by the agency, and
the lowest bid that is responsive to the ITB solicitation must be selected for the contract award.
In a RFP procurement, the agency generally identifies the commodity or scope of work sought
and requests that responsible vendors propose a solution. With a RFP, both price and non-price
criteriamay be considered by the agency, as, pursuant to statute, the contract does not have to be
awarded to the lowest priced vendor, but rather to the vendor whose proposal is the most
advantageous to the state. Consideration of criteria other than price does afford flexibility in
selecting the contract recipient; however, that flexibility is restricted by case law, which appears
to hold that the contract that results from a RFP procurement cannot deviate in any materia
respect from the winning proposd. In other words, case law seems to prohibit negotiations with a
vendor during a RFP procurement that occur after the vendor’ s proposal has been selected to
receive a contract award.

In State Department of Lottery v. Gtech, Corp., 26 Fla. L. Weekly D621 (Fla. 1st DCA

Feb. 28, 2001), Gtech and Automated Wagering Internationd, Inc. (AWI) were the only two
vendors who filed proposals in response to a RFP issued by the Department of Lottery (DOL) for
an ortline lottery system. The DOL ultimately negotiated a contract with AWI. Gtech, the losing
vendor, challenged the contract, arguing that it was void because it dtered certain materid
provisions required by the RFP and added other provisions never contemplated by the RFP.

On appedl, the court reviewed RFP Provision 8.7.2., which provided that the DOL Secretary was
to negotiate a contract with the most highly qualified respondent if he/she determined that the
proposal was the best method of obtaining the on-line system. The court found that the contract
entered into between the DOL and AWI contravened this requirement. According to the court,
the fact that the contract contained severd materid changesto the proposa evidenced an implicit
determination by the DOL that the proposal was not the * best method.” The court stated that
when the DOL decided to negotiate a contract that was materidly different than the AWI

proposd it should have rejected both responses to the RFP and started anew.>®

The effect of the court’ s holding appears to be that the selected proposal in a RFP procurement
must be reduced to a contract; i.e., negotiations after the receipt of proposasthat materidly
change the proposal are not permitted. Such restrictivenessis harmlessin cases where the
proposal satisfiesdl of the agency’ s needs; however, in other cases, this restrictiveness may
result in the state failing to achieve a solution best suited to its needs. For example, agencies
some times lack sufficient technica expertise to draft a RFP that accurately details every aspect

%3 The Gtech Court certified two questions to the Florida Supreme Court as being matters of great public importance:

(1) Does the Department of Lottery, pursuant to a specification included in arequest for proposals, have the authority to
negotiate substantive contract terms with the most highly qualified respondent, and pursuant to such negotietions, award a
contract that must be upheld absent afinding of illegdity, fraud, oppression, or misconduct?, and (2) Where the negatiation
clausein arequest for proposasindicates that the agency will negotiate a contract with the most highly quaified respondent,
including conditions and price that the agency deemsto be fair, competitive, and reasonable, may an unsuccessful proposer
that hasfailed to administratively contest the negotiation clause later attack the contract in circuit court on the basisthat the
negotiations conducted pursuant to the terms of the clause wereimpermissible? The Gtech caseis currently pending before
the Florida Supreme Court.
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of the procurement. The best an agency may be able to do in the RFP is describe the problem and
request that vendors propose solutions. Theresfter, the agency may find that one or more
proposas provide agood solution, but that it is necessary to further tailor the solution to agency
specific needs. Short of resoliciting the entire procurement, this refinement can only occur with
direct negotiations. Under Gtech, however, it would appear that such negotiations would bein
vain asthe ultimate contract cannot materidly differ from the selected proposa.

Moreover, in the case of information technology procurements, it is a given that advancement
occurs dally in thisfield. Consequently, it may be possible that advancements occur between the
time a vendor submits its proposa and the time that a contract is ultimately entered. Such
advancements, in order to provide the state with the best value, may warrant deviating from the
gpecific solution proposed in the proposa. However, under the holding in Gtech it would appesr
that terms different from the origina proposa would be precluded.

While providing agencies with the ability to negotiate through an ITN is desrable for the reasons
explained above, it is aso necessary to statutorily insure that the ITN process contains sufficient
uniform procedures and accountability measures. Unfettered discretion to negotiate contractua
requirements, terms, or conditions that differ from those set forth in the ITN, would undermine
the legidative intent behind ch. 287, F.S,, to have fair and open competition in public
procurement. Plainly, fair and open competition mandates that al prospective vendors have
equal opportunity to bid for the state’ s business.

As discussed in the report, the current statutory provisions governing I TNs do not appesar to
provide sufficient uniform procedures and accountability for ITN usage. These datutes fal to
gpecify when an ITN may be used, what information should be contained in the ITN, guiddines
for the selection of vendors with which to negotiate or to receive the contract award, and
documentation requirements. Accordingly, this bill amends these provisonsto:

Limit ITN usage to only those Stuations where the agency can specify reasonsin writing
why negotiation is necessary for the Sate to achieve the best value.

Require that an agency head or his or her designee gpprove ITN usage.

Specify the type of information that must be contained in an ITN.

Require that agencies rank responsive replies based on the criteriaset forthinthe ITN, and
select vendors with which to negotiate based on those rankings.

Require that the contract be awarded to the responsible and responsive vendor that the
agency determines will provide the best vaue to the Sate.

Require that the contract file contain a statement that explains the basis for vendor selection
and that sets forth the vendor’ s deliverables and price, pursuant to the contract, with an
explanation of how these ddliverables and price provide the best vaue to the Sate.

These new gtatutory requirements should have the effect of increasing accountability for ITN
procurement decisions and facilitating legidative and public review of the executive branch
procurement process.

Requests for quotes: Currently, a RFQ is statutorily defined as a solicitation that requests pricing
information from qualified or registered state contract vendors. As noted in the interim report,
representatives from the DM S and STO have indicated that this tool is necessary to permit
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agenciesto obtain the lowest price possible for commodities or services available on sate term
contract. Often times the price of acommodity or service, for example information technology,
will drop at some point after the state term contract is entered, and the gpparent intent of a RFQ
isto alow an agency to request price quotes that reflect actual market vaue from the state term
contract vendors, rather than Smply paying the state term contract price, which may be higher
than the current market price.

The report found, however, that the current statutory definition of RFQ should be clarified.

While the RFQ is desirable when used in the manner described above, the RFQ, as currently
defined, can also be used to purchase goods and services not available on state term contract. The
only statutory requirement isthat a RFQ be made to a state term contract vendor. Thus, an

agency could obviate competitive solicitation requirements by purchasing goods or services not
included within the scope of avendor’s state term contract, but which are otherwise offered by

the vendor. Accordingly, as recommended in the report, this bill creates a new statutory

provisons governing the use of a RFQ so that it may only be used to determineif a price, term,

or condition more favorable to the agency or digible user than that provided in the State term
contract isavailable.

Additional ch. 287, F.S,, issues: During the review conducted for the interim report and during
the drafting of this bill, numerous other recommendations for ch. 287, F.S., improvements were
provided by interested agencies and parties. The following recommendations are implemented in
thisbill:

Defining the term “digible users’ as municipdities, politica subdivisons, and certain
nonprofit businesses that may be authorized by the DM S to use state term contracts and
participate in the online procurement system. This authority will engble the state to
achieve greater economies of scale in sate purchasing.

Defining the term “ state term contract,” as aterm contract competitively procured by the
DMS for use by agencies and digible users. “ State term contract” is not currently
defined in ch. 287, F.S., and it has been unclear as to whether the contract is required to
be competitively procured. Under the bill’ s definition, competitive procurement will be
mandated.

Defining the term “request for information” as awritten request made by an agency to
progpective vendor for information about commodities or contractua services. This tool
should enable agencies to become more knowledgeabl e about the current marketplace
prior to drafting solicitations.

Requiring agencies to obtain pricing information from at least two vendors prior to
meaking a norn-competitive emergency purchase, unlessit is documented in writing thet it
doing S0 will increase the immediate danger. This new requirement isin response to an
Auditor Generd report in which it was found that current law’ s requirement that
emergency purchases be made with such competition asis practicable was not adequate.
The report indicated that agencies were often failing to demondtrate the impracticability
of competition.>* The bill’ s enhanced documentation requirements should help address
thisissue and improve agency accountability.

%4 Single Source and Emergency Procurement, Selected State Agencies and the Department of Management Services
Operational Audit, Auditor Generd, September 2001.
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Requiring agencies to eectronicaly post descriptions of desired purchases on awebste
for at least saven days whenever the agency believes that the commodities or contractua
sarvices are only available from single source. This new requirement isin response to an
Auditor Generd report in which it was found that agencies were sometimes failing to
document their decision to use the single source exception, and additionaly that agency
documentation sometimes failed to support the assertion that the vendor was the single
source available>®

Other issues suggested by interested parties and mentioned in the report, which the Legidature
may wish to consider in upcoming sessions, included:

Reviewing the continued public purpose for the numerous exemptions to the competitive
solicitation process contained in ch. 287, F.S.

Reviewing the continued public purpose for the numerous purchasing preferences
contained in ch. 287, F.S.

Determining whether the purchasing category amounts contained in s. 287.017, F.S,,
should be increased.

Monitoring the implementation of the new ITN procurement process, and determining
whether further statutory amendment is needed.

Reviewing best practice methods for conducting negotiations pursuant to ss. 287.055 and
287.057, F.S., and determining if any of these methods should be codified.

Monitoring the implementation of the online procurement system during the next year
and determining what statutory changes may be necessitated by this revolution in how
Florida does business.

The Legidature may wish to direct Saff to review these issues during the 2002- 2003 interim.

Effect of Proposed Changes:

Section 1. Thehill anends s. 61.1826, F.S., to conform a cross-reference to changes made by
the act.

Section 2. Thebill amendss. 120.57(3)(a), F.S., which requires notice of agency procurement
decisonsto be given by posting a the DMS office or the place where the bids were opened, or
by mail or hand delivery. The bill amends this section to set forth one uniform method of

noticing agency procurement decisons. Under the bill, an agency isrequired to dectronicaly
post notice of adecision or intended decision concerning a solicitation, contract award, or
exceptional purchase. “Electronically post” isdefined in s. 287.012(11), F.S,, of the bill as, “the
posting of solicitations, agency decisons or intended decision, or other matters, relating to
procurement, on a centraized Internet website designated by the department for this purpose.”

The bill amends s. 120.57(3)(b), F.S., to incorporate the term “solicitation” as defined by the act
ins. 287.012(7), F.S., and to provide that the 72-hour time frame for protesting an agency’s
decison or intended decision begins when the notice is posted, rather than when the notice is
received asis provided in current law. Further, the bill moves aprovison currently contained in

4.
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s. 287.042(2)(d), F.S., that specifies the procedures applicable to a protest of the terms,
conditions, and specifications contained in a solicitation, to s. 120.57(3)(b), F.S., asits content is
relevant to the provisions of paragraph (3)(b).

The bill amends s. 120.57(3)(b) through (3)(d), F.S., to provide that state, rather than legd,
holidays are not included in the computation of time required by the subsection. Holidays
recognized by the sate are set forthins. 110.117, F.S.

Thebill specifiesin s. 120.57(3)(f), F.S,, that in an ITN procurement no submissons that amend
or supplement areply after the announcement of the contract award may be consdered in a
protest proceeding.

Findly, the bill providesin s 120.57(3)(g), F.S,, that the definitions contained in s. 287.012,
F.S., apply to the subsection.

Sections 3-6. The bill amends ss. 283.32, 283.33, 283.34, and 283.35, F.S,, which relate to state
procurement of printing services, to conform cross-references and terms to changes made by this
act.

Section 7. Thebill anendss. 287.001, F.S,, to conform aterm to changes made by this act.

Section 8. Thehill amendss. 287.012, F.S,, to aphabetize the definitions, revise existing
definitions, and create new definitions.

The bill amends the term “agency” to provide that the University and College Boards of Trustees
or sate universities and colleges are exempted from the provisons of ch. 287, F.S. Existing law
refers to the Board of Regents or State University System, which are no longer in existence >®

The bill creates the term, “best value,” which means the highest overall vaue to the state based
on objective factors that include, but are not limited to, price, quality, design, and workmanship.

Thehill adds the term “information technology” to the definition of “commodity.” It dso
amends the definition so that “portable structures with floor space of less than 5,000 square feet,”
rather than 3,000 square feet as provided in current law, are considered a“ commodity.”

The bill grammaticaly darifies the meaning of the terms, “competitive sedled bids’ and
“competitive sedled proposals,” and adds a reference to “ competitively sedled replies,” dueto the
addition of the ITN method of procurement. Additiondly, the bill removes the terms “bidder”

and “offeror,” and subgtitutes the term “vendor.”

The bill creates the terms, “ competitive solicitation” and “ solicitation,” which are defined to
mean an invitation to bid, request for proposds, or an invitation to negotiate.

56 See Ch. 2000-321, L.OF.
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The bill createsthe terms, “éeectronic pogsting” or “eectronicaly post,” which are defined as, the
posting of solicitations, agency decisons or intended decisons, or other matters relating to
procurement, on a centraized Internet website designated by the DMS.

The bill cregtes the term “eligible user,” which is defined as any person or entity authorized by
the department, pursuant to rule, to purchase from state term contracts or to use the ortline
procurement system.

Thehill grammaticaly clarifies the definition for “exceptiond purchase,” adds referencesto
“replies’ that are received in ITN procurements, and adds that purchases made by agencies, after
receiving gpprova from the DMS, from a contract competitively procured by another agency are
consdered exceptiona purchases. The bill dso strikes existing language that permitted the DMS
to grant exceptions to agencies to make purchases of commodities from vendors other than state
term contract vendors.

The bill amends the definition of “information technology” by cross-referencing
s. 282.0041, F.S,, the section of law that defines “information technology” for purposes of
ch. 282, F.S,, entitled the “Information Resources Management Act.”

The bill amends the definitions of “invitation to bid,” “request for proposas,” and “invitations to
negotiae’ to make the provisons pardld within this definition section and within

S. 287.057, F.S,, where the terms are further discussed. Further, the bill amends the definition of
“invitation to negotiate” to add that the ITN isto be used when the agency determines that
negotiations may be necessary for the state to receive the best value.

The bill creates the term, “negotiation,” which is defined as discussions between the agency and
vendorsthat may result in clarification or revision of avendor’s reply to an invitation to
negotiate.

The bill creates the term, “request for information,” which is defined as awritten request made
by an agency to vendors for information about commodities or contractual services. Responses to
these requests are not offers and cannot be accepted to form binding contracts.

The bill amends the definition for the term, “request for quote,” to providethat itisan ord or
written request for written pricing or services information from a state term contract vendor for
commodities and contractuad services available on a state term contract from that vendor.

The hill clarifies the definitions of “qudified bidder,” “responsible bidder,” “qudified offeror,”
or “responsible offeror” to achieve congstent usage within ch. 287, F.S. Theterm “vendor” is
subgtituted for the terms “bidder” and “ offeror.” The term “qudified” is stricken, and thus, only
the term “respongible vendor” remains. The subgtantive definition for thisterm is otherwise

unchanged by the bill.

The bill amends the definitions of “responsive bid” and “responsive proposd” by aso adding
“respongve reply.” The new terms, “vendor” and “solicitation” used in the bill are substituted for
termswithin the definition, but the substantive meaning of the definition is not changed.
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The bill subgtitutes the term “responsive vendor” for the terms, “responsive bidder” and
“respongve offeror.” The bill adds reference to the terms, “reply” and “solicitation,” but does not
amend the subgtantive meaning of the definition.

The bill defines the term “state term contract” as meaning aterm contract that is competitively
procured by the DMS pursuant to s. 287.057, F.S,, and that is used by agencies and dligible users
pursuant to s. 287.056, F.S.

The bill grammaticaly clarifies the definition of “term contract.”

Section 9. Thebill amendss. 287.017, F.S,, to delete the requirement that the DM S annually
adjust the purchasing category amounts.

Section 10. Thehill amends s. 287.022, F.S., to correct a cross-reference.

Section 11. Thebill amendss. 287.032, F.S,, to state that the DM Sisto provide uniform
policies for the procurement of commodities and contractua services for use by agencies and
eigible usars. The bill deletes the requirement that the DM S have responsibility for state-owned
surplus tangible persona property, as that responsibility was passed to the agenciesin 1996 by
s. 273.055, F.S.

Section 12. The bill grammaticdly dlarifies s. 287.042, F.S., diminates obsolete date references,
and makes conforming changes with the bill’ s new terms.

The bill creates s. 287.042(1)(g), F.S,, to provide that products and services, which are offered by
anonprofit agency for the blind or for the other severdly handicapped quadified pursuant to

ch. 413, F.S., and which are determined to be suitable for purchase pursuant to s. 413.035, F.S,,
must be included in any DM S ligting of state term contracts.

The hill clarifies s. 287.042(2)(a), F.S., to provide thet the DM S has the authority to establish
purchase agreements and to competitively procure state term contracts to be utilized by agencies
and digible users.

The bill amends s. 287.042(2)(b), F.S., to provide that when the state does not prevail in abid
protest that the contract may be cancelled and reawarded. Existing law provides that the reaward
isto be made to the prevailing party; however, the prevailing party is not necessarily the next
vendor in linefor the contract.

The bill amends s. 287.042(2)(c), F.S., to provide that the protest bond amount shall be one
percent of the estimated contract amount. The estimated contract amount is either the contract
price submitted by the protestor, or if no price was submitted, the amount is determined by the
agency based on factors including, but not limited to, the price of Smilar previous or existing
contracts, the Legidative appropriation for the contract, or the fair market vaue of smilar
commodities or contractua services. The bill specifies that the agency must provide the
estimated contract amount to the vendor within 72 hours after the filing of anotice of protest,
and that the estimated contract amount cannot be protested. The bill provides that an officid
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bank check may be accepted in lieu of abond. Findly, the bill provides for prevailing party
attorney’ s fees and costs.

The bill ddletesthe DMS s respongbility for genera supervision over al sate sorerooms and all
agency commodities contained in s. 287.042(3), F.S,, in order to clarify that the ultimate
accountability for such supervison iswithin each state agency.

The bill anends s. 287.042(3)(b), F.S., which provides that solicitations are to be noticed by
publication in the Horida Adminigrative Weekly, on Government Services Direct, or by mail at
least before the date set for the receipt of bids, proposds, or replies. Under the bill, solicitations
are to be dectronicaly posted for at least 10 days, unless the department or other agency
determines in writing that a shorter period of timeis necessary to avoid harming the interests of
the state. Further, the bill specifies that the DMS shall designate a centralized Internet website
for dl agency postings, and requires the DM S to publish that Internet address in the Horida
Adminigrative Weekly for one year after the effective date of the bill.

The bill amends s. 287.042(3)(f), F.S., to require the DM S to devel op procedures to be used by
agencies issuing solicitations, that include requirements to describe commodities, services, scope
of work, and deliverables in such amanner as to promote competition.

The bill creates s. 287.042(3)(g), F.S., to require the DM S to develop procedures to be used by
agencies when issuing requests for quotes and requests for informeation.

Thebill amends s. 287.042(4), F.S., to provide that the DMS shall prescribe methods for
conducting conferences or written question and answer periods for purposes of responding to
vendor questions.

The bill amends s. 287.042(8), F.S,, to provide that the DM S shall provide commodity and
contractud service purchasing rules to the Comptroller and agency through an ectronic
medium or any other means.

The bill amends s. 287.042(13), F.S.,, to require that the determination that it isin the State's best
interest to award contracts to multiple suppliers be in writing. Further, the bill specifiesthat only
vendors who are both responsible and responsive may receive contract awards.

The bill amends s. 287.042(14), F.S,, to delete the requirement that the DM S have responghility
for state-owned surplus tangible persond property.

The bill amends s. 287.042(16), F.S,, to require that the determination that it is cost-effective and
in the best interest of the state to allow agencies to make purchases from contracts et by
governmentd entities be in writing.

Section 13. The bill amendss. 287.045, F.S,, to clarify that its requirements apply to the DMS
and other agencies, and to make conforming changes for the bill’ s new terms.

Section 14. The bill amends s. 287.056, F.S,, to pecify that digible users may purchase from
state term contracts procured pursuant to s. 287.057, F.S. The bill also providesthat agencies and
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eligible users may use a request for quote to obtain written pricing or services informetion from a
State term contract vendor for commodities or contractua services available on a state term
contract from that vendor. The bill specifiesthat the purpose of arequest for quote isto
determine whether a price, term, or condition more favorable to the agency or digible user than
that provided in the Sate term contract is avallable. Findly, the bill specifiesthat a request for
guote is not subject to protest under s. 120.57(3), F.S.

Section 15. Thebill amends s. 287.057(1)-(3), F.S., to make the provisionsgrammaticadly
parald within this section, and amends s. 287.057, F.S,, to correct cross-references and make
conforming changes with the bill’s new terms.

The bill amends s. 287.057 (1), F.S,, to clarify that the contract award in an I TB procurement
shall be made to the lowest, responsible, and responsive vendor.

The bill amends s. 287.057(2), F.S,, to clarify that documentation supporting the basis on which
acontract award is made in a RFP procurement must be contained in the contract file.

The bill amends s. 287.057(3), F.S,, to set forth anew processfor ITN procurements. Under the
bill, the agency may not use the ITN method of procurement unless it determines in writing that
neither an ITB nor RFP will result in the best vaue to the state. This written determination must
contain reasons that gpecify why negotiations may be necessary for the state, and must be
approved by the agency head or his or her designee prior to the advertisement of an ITN.

The ITN isrequired to be made available smultaneoudy to al vendors, and must include a
Statement of the commodities or contractud services sought; the time and date for the submittal
of replies and of the public opening; and al terms and conditions applicable to the procurement,
induding the criteriato be used in determining the acceptability of the reply.

The agency must evauate and rank respongive replies, and must select, based on the ranking, one
or more vendors with which to negotiate. After negotiations, the agency is required to award the
contract to the responsible and responsive vendor that the agency determines in writing will
provide the best vaue to the sate. The contract file must contain awritten statement that
explainsthe basis for vendor sdection, and that sets forth the vendor’ s deliverables and price,
pursuant to the contract, with an explanation of how these deliverables and price provide the best
vaueto state.

The bill crestes a new subsection (4) that authorizes agencies to conduct conferences or written
question and answer periods, prior to the submitta of bids, proposd, or replies, for purposes of
assuring the vendors' full understanding of the solicitation requirements. The vendors must be
accorded fair and equd treatment with respect to any opportunity for discusson and revison of
bids, proposals, or replies.

The bill amends paragraph (5)(a), to require that agencies obtain pricing information from at
least two vendors prior to making an emergency procurement, unless the agency determinesin
writing thet the time required to obtain pricing information would increase the immediate danger
to the public hedth, safety, or welfare or other substantial loss to the state.
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The bill dlarifies paragraph (5)(b), to provide that purchases made by an agency from a state term
contract are exempted from the chapter’ s competitive solicitation requirements, as Sate term
contracts have been competitively procured. Further, the bill provides that an agency’s purchase,
after receiving gpprova from the DM, from a contract competitively procured by another
agency is exempt.

The bill amends paragraph (5)(c), to provide a new requirement for sole source purchases. Under
the bill, an agency that believes a commodity or contractud serviceis only available from a

sngle source must eectronicaly post a description of the commodity or service for a period of at
least 7 business days. The description must aso request that prospective vendors provide
information regarding their ability to supply the commodities or contractua services described.

If it is determined in writing by the agency after reviewing any information received from
prospective vendors that the commodity or serviceis only available from a single source, the
agency may proceed with the purchase if the priceis less than $150,000, or must request the
approva of the DMSif the price is more than $150,000.

The bill amends subsection (6), to clarify that its requirements apply to both the DM S and the
agencies.

The bill amends subsection (7), to provide that an agency need only forward a copy of a
solicitation issued by the agency when requested by the DMS.

The bill amends subsection (12), which providesthat if two equa responsesto an ITB or RFP
are recaived and oneis from a certified minority business enterprise, that the contract shdl be
awarded to the certified minority business enterprise. The bill adds referenceto an ITN and RFQ
in this subsection.

The bill amends subsection (14), to clarify that emergency or sole source contracts cannot be
renewed; to specify that contracts may be renewed for a period no longer than 3 years or the
origina term, whichever islonger; to add reference to ITNs; to specify that costs associated with
arenewa may not be charged; and to provide that renewals are subject to the availability of
funds.

The bill amends subsection (17), to provide for the appointment by the agency head of personsto
evauate and to negotiate contracts in procurements cogting in excess of $150,000. Under the hill,
three persons must be appointed as evaluators, who, collectively, have experience and
knowledge in the relevant program areas and service requirements. Further, three persons must
be appointed as negoatiators, who, collectively, have experience and knowledge in negotiating
contracts, contract procurement and the relevant program areas and service requirements.

The bill grammaticaly clarifies subsection (18), and clarifies that vendors who respond to a
request for information are not prohibited by the subsection from contracting with an agency.

The bill strikes current sushsection (19), asthisis duplicative authority for the DM S to establish
dtate term contracts.
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The bill amends subsection (23) to specify that DMSS, in consultation with the STO and the
Comptroller, shdl establish the online procurement program. Further, the bill provides that the
DMS, in consultation with the STO, shdl adopt rules for the online procurement program.

Section 16. Thebill amendss. 287.0572, F.S,, to refer to ITNs and to provide that dl state
contracts that include provisons for unequal payment streams or unequd time payment periods
shdl be evauated usng present-vaue methodology.

Section 17. Thebill amendss. 287.058, F.S,, to correct cross-references and make conforming
changes for the bill’s new terms. It also amends s. 287.058(1), F.S,, to clarify that emergency or
sole source contracts cannot be renewed; to specify that contracts may be renewed for a period
no longer than 3 years or the origina term, whichever islonger; to add reference to ITNs; and to
specify that costs associated with arenewa may not be charged.

Section 18. Thehbill anendss. 287.059, F.S,, to refer to the University and College Boards of
Trustees or date universities and colleges, asthe Board of Regents and State University System
are no longer in exigtence.

Section 19. The bill amendss. 287.0595, F.S,, to reference I TNs and to make conforming
changes with the bill’ s new terms.

Section 20. Thebill repealss. 287.073, F.S,, Currently, s. 287.073, F.S,, sets forth procurement
processes for information technology (IT) resources. Under the section, an agency may procure
IT resources with an ITB or RFP. It does not provide ITN authority. Reped of thissection in
combination with the bill’ s addition of “information technology” to the ch. 287 definition of
“commodity” will enable “information technology” to be purchased in the same manner asa
“commodity.”

Section 21. Thebill amendss. 287.0731, F.S,, to provide that the DM S shall establish ateam
that includes a chief negotiator for the procurement of information technology with an invitation
to negotiate.

Sections 22 through 26. The bill amends ss. 287.0822, 287.084, 287.087, 287.093, and
287.09451, to reference I TNs and make conforming changes with the bill’ s new terms.

Section 27. Thehill repedss. 287.121, F.S,, which provides for the Department of Legd
Affarsto asss in the preparation of contract formsfor usein ch. 287, F.S,, contracts. This
section was enacted in 1969, and is no longer followed in practice. DMS and agency attorneys
now draft contract forms for agency use.

Section 28 through 29. The bill amends ss. 287.133 and 287.134, F.S,, to reference ITNs and
make conforming changes with the bill’s new terms.

Section 30. The bill amendss. 287.1345, F.S., to provide that surcharges permitted to be
asessed by DM S for gtate term contracts may be collected from an digible user, aswel asan

agency.
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Section 31. Thebill amendss. 373.610, F.S., to delete an unnecessary reference to “vendors’ in
the section’s catch line. The section only applies to “ contractors.”

Section 32. Thebill amendss. 373.611, F.S,, to clarify that water management districts may
enter into contractsto limit or ater the amount of damages recoverable from a vendor or
contractor when the district is procuring commodities and contractua services. Current law does
not mention contractors, and is somewhat unclear as to whether its provisions apply to both
commodities and contractua services.

Sections 33 through 36. Thebill amends ss. 394.457, 394.47865, 402.73, and 408.045, F.S., to
correct cross-references and to make conforming changes for the changes made by the bill.

Section 37. Thebill amendss. 413.036, F.S,, to clarify that purchases made from a non-profit
agency for the blind or for the other severely handicapped, which is quaified pursuant to

ch. 413, F.S,, are not subject to the competitive solicitation requirements of ch. 287, F.S. Further,
the bill specifies that the following contract language must be contained in contracts where a
product or service approved by the commission is available from such non-profit agency: “Itis
expressdy understood and agreed that any articles which are the subject of, or required to carry
out, this contract shdl be purchased from a non-profit agency for the blind or for the severely
handicapped that is qudified pursuant to Chapter 413, in the same manner and under the same
procedures set forth in Section 413.036(1) and (2); and for purposes of this contract the person,
firm, or other business entity carrying out the provisons of this contract shal be deemed to be
subdtituted for the state agency insofar as dedling with such qualified nonprofit agency are
concerned.”

Sections 38 through 39. The bill amends ss. 445.024 and 455.2177, F.S., to correct cross-
references.

Section 40. Thehill provides an effective date of July 1, 2002.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V. Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:

None.
Private Sector Impact:

Prevailing party attorney’s fees and costs The bill providesfor prevailing party
attorney’ s fees and cost awards in procurement protests. Accordingly, in the event a
protestor to a state agency procurement loses, he or she will incur additiona expenses.
Alternatively, if the protestor wins, the protestor’ s attorney’ s fees and costs will be paid

for by the losing party.

Protest bond amount: Currently, statute requires a procurement protestor to fileabond in
the amount of 1 percent of the agency’ s estimated amount of the contract volume or
$5,000, whichever isless. The bill amends this requirement to provide that the bond shall
be 1 percent of the estimated contract amount. Consequently, vendors may incur higher
costs to obtain bonds when filing protests to agency procurement decisions.

Government Sector Impact:

Prevailing party attorney’s fees and costs Thehill providesfor prevailing party
attorney’ s fees and cost awardsin procurement protests. The fisca impact of this
provison isindeterminate. See “ Related Issues,” infra.

Electronic posting: Current law requires agenciesto mail or hand ddliver certain
procurement decisions, and to post others at the DM S office or the place where the bids
were opened. The bill creates a uniform noticing process that permits agenciesto
eectronicaly pogt adl solicitations, decisons, and other procurement metters on a
centraized website maintained by the DMS. The bill should result in saving agencies
cogsfor postage. The DM Sindicates that it will incur a one-time cost of approximatdy
$20,000 to upgrade its current website so that al agencies may accessit in accordance
with the bill’ s provisons. This webste will temporarily host the €ectronic posting
required by this bill until the online procurement system begins to function.

Request for quote The bill’ s regtriction of RFQ use may result in saving money during
commodity and contractua services purchases. Under the hill, the RFQ may be used to
obtain state term contract commodities and services a a price, term, or condition more
favorable to the agency than that available on the state term contract; whereas, under
current law, the RFQ provisions can be interpreted as dlowing any commodities and
contractual services to be purchased from a state term contract vendor without following
the competitive solicitation requirements.

Eligible Users: Thehill provides that the DMS may authorize persons or entities as
“digible users’ of state term contracts and the online procurement system. Greater
numbers of persons participating in state procurement should result in better economies
of scalefor gate purchasing
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Emergency procurements The bill strengthens the requirements associated with
emergency purchases. Under current law, an emergency procurement is required to be
made with such competition asis practicable; however, the bill requires that pricing
information be obtained from at least two vendors prior to the purchase, unlessit is
documented in writing that doing so will increase the danger or loss to the public. This
provison may result in lower pricesin emergency procurements.

Single source procurements Current law does not specify what precisaly an agency must
do when it determines that a purchase is only available from a single source; however,
under the bill, agencies are required to dectronicaly post descriptions of potentia single
source purchases on the DM S website for at least seven days so that vendors, unknown to
the agency, have an opportunity to indicate their ability to supply the goods or servicesto
be purchased. This provison may result in grester competition, and in turn, greater
savingsin sate purchasng.

VI. Technical Deficiencies:
None.
VII. Related Issues:

The bill providesfor prevailing party atorney’s fees and cost awards in procurement protests.
The fisca impact of this provison isindeterminate. According to information received from the
DOAH and obtained from the DOAH’swebsite,>’ 154 bid protests were filed during the three-
year period between October 19, 1998, and October 19, 2001. Of the 154 protests, 79 were
dismissed without a hearing, 29 were resolved in favor of the protestor, and 46 were resolved in
favor of the agency.®® These figures indicate that agencies prevailed at the DOAH level in

61 percent of the protests that proceeded to a hearing. Potentidly, the award of attorney’s fees
and cogts could result in a postive fiscal impact to the Sate if the state wins more protest
litigation than it loses; however, if the date loses more often than it wins or if it loses complex
casesin which atorney’ s fees and costs are high, the state could redlize a negative fiscd impact.

VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s Soonsor or the FHorida Senate.
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%8 These figures reflect the resol ution of cases by the DOAH. The figures do not reflect agency or court consideration occuring after the
DOAH’ s recommended order.



