Florida Senate - 2002 CS for CS for SB 1150

By the Cormittees on Crimnal Justice; Health, Aging and
Long- Term Care; and Senators Saunders and Cri st

307-1991-02

1 Abill to be entitled

2 An act relating to the recovery of Medicaid

3 over paynents; anmending s. 16.59, F.S.

4 speci fying additional requirenents for the

5 Medi caid Fraud Control Unit of the Departnent
6 of Legal Affairs and the Medicaid program

7 integrity program anending s. 112.3187, F.S.
8 ext endi ng whi stl e-blower protection to

9 enpl oyees of Medicaid providers reporting

10 Medi caid fraud or abuse; creating s. 408.831
11 F.S.; allowing the Agency for Health Care

12 Adm ni stration to take action against a

13 licensee in certain circunstances; anending s
14 409.907, F.S.; prescribing additiona

15 requirements with respect to provider

16 enrollment; requiring that the Agency for

17 Health Care Administration deny a provider's
18 application under certain circunstances;

19 anmending s. 409.908, F.S.; providing additiona
20 requi renments for cost-reporting; anending s.
21 409.910, F.S.; revising requirenments for the
22 di stribution of funds recovered fromthird
23 parties that are liable for making paynents for
24 nedi cal care furnished to Medicaid recipients
25 and in the case of recoveries of overpaynents;
26 anending s. 409.913, F.S.; requiring that the
27 agency and Medicaid Fraud Control Unit annually
28 submt a report to the Legislature; defining
29 the term"conplaint"; specifying additiona
30 requirements for the Medicaid programintegrity
31 program and the Medicaid Fraud Control Unit of
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1 the Departnent of Legal Affairs; requiring

2 i mposition of sanctions or disincentives,

3 except under certain circunstances; providing

4 addi ti onal sancti ons and di si ncenti ves;

5 provi di ng additional grounds under which the

6 agency may terninate a provider's participation

7 in the Medicaid program providing additiona

8 requi renments for administrative hearings;

9 provi di ng additional grounds for wi thhol di ng

10 payments to a provider; authorizing the agency

11 and the Medicaid Fraud Control Unit to review

12 certain records; requiring review by the

13 Attorney General of certain settlenents;

14 requiring review by the Auditor General of

15 certain cost reports; anmending s. 409. 920,

16 F.S.; providing additional duties of the

17 Medi caid Fraud Control Unit; requiring

18 reconmendations to the Legislature; providing

19 an effective date.

20

21| Be It Enacted by the Legislature of the State of Florida:

22

23 Section 1. Section 16.59, Florida Statutes, is anended
24 | to read:

25 16.59 Medicaid fraud control.--There is created in the
26 | Departnment of Legal Affairs the Medicaid Fraud Control Unit,
27 | which may investigate all violations of s. 409.920 and any

28 | crimnal violations discovered during the course of those

29 | investigations. The Medicaid Fraud Control Unit nmay refer any
30| crimnal violation so uncovered to the appropriate prosecuting
31| authority. Ofices of the Medicaid Fraud Control Unit and the

2
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offices of the Agency for Health Care Administration Mdicaid

programintegrity programshall, to the extent possible, be

col |l ocated. The agency and the Departnent of Legal Affairs

shal |l conduct joint training and other joint activities

desi gned to increase communi cati on and coordination in

recovering overpaynents.

Section 2. Subsections (3), (5), and (7) of section
112. 3187, Florida Statutes, are anended to read:

112. 3187 Adverse action agai nst enpl oyee for

di scl osing infornati on of specified nature prohibited;
enpl oyee renedy and relief.--

(3) DEFINITIONS.--As used in this act, unless
ot herwi se specified, the followi ng words or terns shall have
t he nmeani ngs i ndi cat ed:

(a) "Agency" neans any state, regional, county, |ocal
or nmuni ci pal governnment entity, whether executive, judicial
or legislative; any official, officer, departnent, division,
bureau, conmission, authority, or political subdivision
therein; or any public school, comunity college, or state
uni versity.

(b) "Enpl oyee" neans a person who perforns services
for, and under the control and direction of, or contracts
wi th, an agency or independent contractor for wages or other
remunerati on.

(c) "Adverse personnel action" neans the discharge,
suspensi on, transfer, or denotion of any enployee or the
wi t hhol di ng of bonuses, the reduction in salary or benefits,
or any other adverse action taken agai nst an enpl oyee within
the terns and conditions of enploynent by an agency or
i ndependent contractor

3
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(d) "Independent contractor" means a person, other

t han an agency, engaged in any business and who enters into a
contract or provider agreenent with an agency.

(e) "Gross msmanagenent" neans a continuous pattern
of manageri al abuses, wongful or arbitrary and capricious
actions, or fraudulent or crimnal conduct which nay have a
substanti al adverse economnic inpact.

(5) NATURE OF | NFORMATI ON DI SCLOSED. - - The i nformation
di scl osed under this section nust include:

(a) Any violation or suspected violation of any
federal, state, or local law, rule, or regulation comrtted by
an enpl oyee or agent of an agency or independent contractor
whi ch creates and presents a substantial and specific danger
to the public's health, safety, or welfare

(b) Any act or suspected act of gross m smanagenent,
nmal f easance, ni sfeasance, gross waste of public funds,
suspected or actual Medicaid fraud or abuse, or gross negl ect

of duty committed by an enpl oyee or agent of an agency or
i ndependent contractor

(7) EMPLOYEES AND PERSONS PROTECTED. - - Thi s section
protects enpl oyees and persons who di sclose information on
their own initiative in a witten and signed conpl ai nt; who
are requested to participate in an investigation, hearing, or
ot her inquiry conducted by any agency or federal governnent
entity; who refuse to participate in any adverse action
prohibited by this section; or who initiate a conpl ai nt
t hrough the whistle-blower's hotline or the hotline of the
Medi caid FRaud Control Unit of the Departnment of Legal
Affairs; or enployees who file any witten conplaint to their

supervisory officials or enployees who submit a conplaint to
the Chief Inspector General in the Executive Ofice of the
4
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1| Governor, to the enpl oyee designated as agency i nspector

2 | general under s. 112.3189(1), or to the Florida Conmi ssion on
3 | Human Rel ations. The provisions of this section nmay not be

4 | used by a person while he or she is under the care, custody,

5] or control of the state correctional systemor, after rel ease
6| fromthe care, custody, or control of the state correctiona

7| system with respect to circunstances that occurred during any
8 | period of incarceration. No renedy or other protection under
9| ss. 112.3187-112. 31895 applies to any person who has conmtted
10 ) or intentionally participated in comiitting the violation or
11 | suspected violation for which protection under ss.

12| 112. 3187-112. 31895 i s bei ng sought.

13 Section 3. Section 408.831, Florida Statutes, is

14 | created to read:

15 408. 831 Deni al, suspension, revocation of a license,

16 | registration, certificate or application.--

17 (1) In addition to any other renedies provided by |aw,
18 | the agency nmay deny each application or suspend or revoke each
19 | license, registration, or certificate of entities regul ated or
20| licensed by it:
21 (a) |If the applicant, licensee, registrant, or
22 | certificateholder, or, in the case of a corporation
23 | partnership, or other business entity, if any officer
24 | director, agent, or nmnagi ng enpl oyee of that business entity
25| or any affiliated person, partner, or sharehol der having an
26 | ownership interest equal to 5 percent or greater in that
27 | business entity, has failed to pay all outstanding fines,
28 | liens, or overpaynents assessed by final order of the agency
29 | or final order of the Centers for Medicare and Medicaid
30| Services unless a repaynent plan is approved by the agency; or
31 (b) For failure to conply with any repaynent plan

5
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(2) This section provides standards of enforcenent

applicable to all entities licensed or regul ated by the Agency

for Health Care Adninistration. This section controls over any
conflicting provisions of chapters 39, 381, 383, 390, 391
393, 394, 395, 400, 408, 468, 483, and 641 or rul es adopted
pursuant to those chapters.

Section 4. Section 409.902, Florida Statutes, is
amended to read:

409.902 Designated single state agency; paynment
requi rements; programtitle.--The Agency for Health Care
Adm nistration is designhated as the single state agency
aut hori zed to nake paynents for nedical assistance and rel ated
services under Title XIX of the Social Security Act. These
payments shall be nmade, subject to any linitations or
directions provided for in the General Appropriations Act,
only for services included in the program shall be nmade only
on behal f of eligible individuals, and shall be nmade only to
qual i fied providers in accordance with federal requirenents
for Title XIX of the Social Security Act and the provisions of
state law. This program of nedical assistance is designated
the "Medicaid program" The Departnent of Children and Fanily
Services is responsible for Medicaid eligibility
determ nations, including, but not Iinted to, policy, rules,
and the agreenment with the Social Security Adninistration for
Medicaid eligibility determinations for Supplenental Security
I ncone recipients, as well as the actual deternination of
eligibility. As a condition of Medicaid eligibility, the

Agency for Health Care Adnministration and the Departnent of

Children and Family Services shall ensure that each recipient

of Medicaid consents to the rel ease of her or his nedica

records to the Agency for Health Care Adninistration and the
6
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1| Medicaid Fraud Control Unit of the Departnent of Legal

2| Affairs.

3 Section 5. Subsections (7) and (9) of section 409. 907,
4| Florida Statutes, as anmended by section 6 of chapter 2001-377,
5| Laws of Florida, are anended to read

6 409. 907 Medicaid provider agreenents.--The agency nay
7 | make paynents for nedical assistance and rel ated services

8| rendered to Medicaid recipients only to an individual or

9| entity who has a provider agreenent in effect with the agency,
10 | who is performing services or supplying goods in accordance
11 | with federal, state, and local |aw, and who agrees that no

12 | person shall, on the grounds of handi cap, race, color, or

13 | national origin, or for any other reason, be subjected to

14 | di scrimnation under any programor activity for which the

15 | provider receives paynent fromthe agency.

16 (7) The agency may require, as a condition of

17 | participating in the Medicaid program and before entering into
18 | the provider agreenent, that the provider submit infornmation
19 in an initial and any required renewal applications,

20 | concerning the professional, business, and personal background
21| of the provider and pernit an onsite inspection of the

22 | provider's service location by agency staff or other personnel
23 | designated by the agency to performthis function. The agency
24 | shall performan onsite inspection, within 60 days after

25| receipt of a new provider's application, of the provider's

26 | service location prior to making its first paynent to the

27 | provider for Medicaid services to deternine the applicant's
28 | ability to provide the services that the applicant is

29 | proposing to provide for Medicaid rei nbursenent. The agency is
30| not required to performan onsite inspection of a provider or
31| programthat is |licensed by the agency. As a continuing

.
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1| condition of participation in the Medicaid program a provider
2| shall imediately notify the agency of any current or pending
3 | bankruptcy filing. Before entering into the provider

4 | agreenent, or as a condition of continuing participation in

5| the Medicaid program the agency may al so require that

6 | Medicaid providers reinbursed on a fee-for-services basis or

7 | fee schedul e basis which is not cost-based, post a surety bond
8 | not to exceed $50,000 or the total anmpunt billed by the

9| provider to the programduring the current or nost recent

10 | cal endar year, whichever is greater. For new providers, the
11 | amount of the surety bond shall be determined by the agency
12 | based on the provider's estimate of its first year's billing.
13| 1f the provider's billing during the first year exceeds the
14 | bond anount, the agency may require the provider to acquire an
15| additional bond equal to the actual billing | evel of the

16 | provider. A provider's bond shall not exceed $50,000 if a

17 | physician or group of physicians |icensed under chapter 458,
18 | chapter 459, or chapter 460 has a 50 percent or greater

19 | ownership interest in the provider or if the provider is an
20| assisted living facility licensed under part Il of chapter
21| 400. The bonds pernitted by this section are in addition to
22 | the bonds referenced in s. 400.179(4)(d). If the provider is a
23 | corporation, partnership, association, or other entity, the
24 | agency may require the provider to submit infornmation
25| concerning the background of that entity and of any principa
26 | of the entity, including any partner or sharehol der having an
27 | ownership interest in the entity equal to 5 percent or
28 | greater, and any treating provider who participates in or
29 | intends to participate in Medicaid through the entity. The
30| information nust include:
31

8
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1 (a) Proof of holding a valid license or operating

2| certificate, as applicable, if required by the state or |oca
3]ljurisdiction in which the provider is located or if required
4| by the Federal Governnent.

5 (b) Information concerning any prior violation, fine,
6 | suspension, ternination, or other adm nistrative action taken
7 | under the Medicaid | aws, rules, or regulations of this state
8| or of any other state or the Federal Governnent; any prior

9| violation of the laws, rules, or regulations relating to the
10 | Medi care program any prior violation of the rules or

11 | regul ations of any other public or private insurer; and any
12 | prior violation of the laws, rules, or regulations of any

13 | regul atory body of this or any other state.

14 (c) Full and accurate disclosure of any financial or
15| ownership interest that the provider, or any principal

16 | partner, or mmjor sharehol der thereof, may hold in any other
17 | Medicaid provider or health care related entity or any other
18 | entity that is licensed by the state to provide health or

19 | residential care and treatnent to persons.

20 (d) If a group provider, identification of all nenbers
21| of the group and attestation that all nenbers of the group are
22 | enrolled in or have applied to enroll in the Medicaid program
23 (9) Upon receipt of a conpleted, signed, and dated

24 | application, and conpletion of any necessary background

25| investigation and crimnal history record check, the agency
26 | nust either:

27 (a) Enroll the applicant as a Medicaid provider no

28 | earlier than the effective date of the approval of the

29 | provider application. Wth respect to providers who primarily
30 | provi de energency nedical services transportation or energency
31| services and care pursuant to s. 401.45 or s. 395.1041, upon

9
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1| approval of the provider application, the effective date of

2 | approval is considered to be the date the agency receives the
3| provider application; or

4 (b) Deny the application if the agency finds that it
5]is in the best interest of the Medicaid programto do so. The
6 | agency may consider the factors listed in subsection (10), as
7| well as any other factor that could affect the effective and

8| efficient admnistration of the program including, but not
9|limted to, the applicant's denponstrated ability to provide

10 | services, conduct business, and operate a financially viable
11| concern;the current availability of nedical care, services,

12 | or supplies to recipients, taking into account geographic

13 | location and reasonable travel tine; the nunber of providers
14 | of the sane type already enrolled in the sane geographic area;
15 ] and the credentials, experience, success, and patient outcones
16 | of the provider for the services that it is nmaking application
17 | to provide in the Medicaid program The agency shall deny the
18 | application if the agency finds that a provider; any officer
19 | director, agent, nmnagi ng enpl oyee, or affiliated person; or
20 | any partner or sharehol der having an ownership i nterest equa
21| to 5 percent or greater in the provider if the provider is a
22 | corporation, partnership, or other business entity, has failed
23| to pay all outstanding fines or overpaynents assessed by fina
24 | order of the agency or final order of the Centers for Medicare
25| and Medicaid Services, unless the provider agrees to a
26 | repaynent plan that includes w thhol ding Medicaid
27 | rei nbursenment until the anount due is paid in full.
28 Section 6. Section 409.908, Florida Statutes, is
29 | anended to read:
30 409. 908 Rei nbursenent of Medicaid providers. --Subject
31| to specific appropriations, the agency shall reinburse

10
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Medi caid providers, in accordance with state and federal |aw,
according to nmethodol ogies set forth in the rules of the
agency and in policy manual s and handbooks i ncorporated by
reference therein. These nethodol ogi es may i nclude fee
schedul es, rei nbursenent nethods based on cost reporting,
negoti ated fees, conpetitive bidding pursuant to s. 287.057,
and ot her nmechani sns the agency considers efficient and

ef fective for purchasing services or goods on behal f of
recipients. If a provider is reinbursed based on cost

reporting and subnits a cost report late and that cost report

woul d have been used to set a | ower reinbursenent rate for a

rate senester, then the provider's rate for that senester

shall be retroactively cal cul ated using the new cost report,

and full paynent at the recalculated rate shall be effected

retroactively. Medicare granted extensions for filing cost

reports, if applicable, shall also apply to Medicaid cost

reports. Paynent for Medicaid conpensabl e services nade on
behal f of Medicaid eligible persons is subject to the
availability of noneys and any linitations or directions
provided for in the General Appropriations Act or chapter 216.
Further, nothing in this section shall be construed to prevent
or limt the agency from adjusting fees, reinbursenent rates,
| engt hs of stay, nunber of visits, or nunber of services, or
maki ng any ot her adjustnents necessary to conply with the
availability of noneys and any linitations or directions
provided for in the General Appropriations Act, provided the
adjustnment is consistent with legislative intent.

(1) Reinbursenent to hospitals licensed under part |
of chapter 395 nust be nmade prospectively or on the basis of
negoti ati on.

11
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1 (a) Reinbursenent for inpatient care is |limted as

2| provided for in s. 409.905(5), except for

3 1. The raising of rate rei nbursenent caps, excluding
4 | rural hospitals.

5 2. Recognition of the costs of graduate nedica

6 | educati on.

7 3. Oher nethodol ogies recognized in the Genera

8 | Appropriations Act.

9 4., Hospital inpatient rates shall be reduced by 6

10 | percent effective July 1, 2001, and restored effective Apri
111 1, 2002.

12

13| During the years funds are transferred fromthe Departnent of
14 | Heal th, any rei nbursenent supported by such funds shall be
15| subject to certification by the Departnent of Health that the
16 | hospital has conmplied with s. 381.0403. The agency is

17 | authorized to receive funds fromstate entities, including,
18 | but not limted to, the Departnent of Health, |oca

19 | governnents, and other local political subdivisions, for the
20 | purpose of making special exception paynents, including

21| federal matching funds, through the Medicaid inpatient

22 | rei nbursenent net hodol ogi es. Funds received fromstate

23 | entities or local governnents for this purpose shall be

24 | separately accounted for and shall not be comingled with

25| other state or local funds in any manner. The agency may

26 | certify all local governnental funds used as state match under
27 | Title XIX of the Social Security Act, to the extent that the
28 | identified local health care provider that is otherw se

29 | entitled to and is contracted to receive such local funds is
30 | the benefactor under the state's Medicaid program as

31| determ ned under the General Appropriations Act and pursuant

12
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to an agreenent between the Agency for Health Care

Adm ni stration and the |ocal governnental entity. The |oca
governnental entity shall use a certification form prescribed
by the agency. At a mininum the certification form shal
identify the anount being certified and describe the
relationship between the certifying |ocal governnental entity
and the | ocal health care provider. The agency shall prepare
an annual statenment of inpact which docunents the specific
activities undertaken during the previous fiscal year pursuant
to this paragraph, to be subnitted to the Legislature no |ater
than January 1, annually.

(b) Reinbursenent for hospital outpatient care is
limted to $1,500 per state fiscal year per recipient, except
for:

1. Such care provided to a Medicaid recipient under
age 21, in which case the only limtation is nedica
necessity.

2. Renal dialysis services.
3. Oher exceptions nmade by the agency.

The agency is authorized to receive funds fromstate entities,
including, but not limted to, the Departnent of Health, the
Board of Regents, |ocal governnents, and other |ocal political
subdi vi si ons, for the purpose of mmking paynents, including
federal matching funds, through the Medicaid outpatient
rei mbursenent nethodol ogi es. Funds received fromstate
entities and | ocal governnents for this purpose shall be
separately accounted for and shall not be comingled with
ot her state or local funds in any nmanner

(c) Hospitals that provide services to a
di sproportionate share of |owincome Medicaid recipients, or

13

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

569 8a Senate - 2002 CS for CS for SB 1150

i 91-02

that participate in the regional perinatal intensive care
center program under chapter 383, or that participate in the
statutory teaching hospital disproportionate share program may
receive additional reinbursenent. The total anpunt of paynent
for disproportionate share hospitals shall be fixed by the
CGeneral Appropriations Act. The conputation of these paynents
nmust be nade in conpliance with all federal regulations and

t he nmet hodol ogi es described in ss. 409.911, 409.9112, and

409. 9113.

(d) The agency is authorized to limt inflationary
i ncreases for outpatient hospital services as directed by the
Ceneral Appropriations Act.

(2)(a)l. Reinbursenent to nursing hones |icensed under
part |l of chapter 400 and st ate-owned- and- oper at ed
internmediate care facilities for the devel opnental ly disabl ed
| i censed under chapter 393 nust be nade prospectively.

2. Unless otherwise linmted or directed in the Genera
Appropriations Act, reinbursenent to hospitals |icensed under
part | of chapter 395 for the provision of sw ng-bed nursing
hone services nmust be made on the basis of the average
st at ewi de nursing hone paynent, and rei nbursenent to a
hospital licensed under part | of chapter 395 for the
provi sion of skilled nursing services nust be nade on the
basis of the average nursing hone paynent for those services
in the county in which the hospital is |ocated. Wen a
hospital is located in a county that does not have any
communi ty nursing hones, reinbursenent nust be deternined by
averagi ng the nursing hone paynents, in counties that surround
the county in which the hospital is |ocated. Reinbursenent to
hospital s, including Medicaid paynent of Medicare copaynents,
for skilled nursing services shall be limted to 30 days,

14
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unl ess a prior authorization has been obtained fromthe
agency. Medicaid rei nbursenent may be extended by the agency
beyond 30 days, and approval nust be based upon verification
by the patient's physician that the patient requires
short-termrehabilitative and recuperative services only, in
whi ch case an extension of no nore than 15 days nay be
approved. Rei nbursenment to a hospital l|icensed under part | of
chapter 395 for the tenporary provision of skilled nursing
services to nursing hone residents who have been displaced as
the result of a natural disaster or other energency may not
exceed the average county nursing honme paynent for those
services in the county in which the hospital is located and is
limted to the period of tinme which the agency considers
necessary for continued placenent of the nursing hone
residents in the hospital

(b) Subject to any limtations or directions provided
for in the General Appropriations Act, the agency shal
establish and inplenent a Florida Title Xl X Long-Term Care
Rei nbursenent Pl an (Medicaid) for nursing hone care in order
to provide care and services in conformance with the
applicable state and federal |aws, rules, regulations, and
quality and safety standards and to ensure that individuals
eligible for nedical assistance have reasonabl e geographic
access to such care.

1. Changes of ownership or of |icensed operator do not
gualify for increases in reinbursenent rates associated with
t he change of ownership or of |icensed operator. The agency
shall anend the Title XI X Long Term Care Rei mbursenent Plan to
provide that the initial nursing hone reinbursenent rates, for
the operating, patient care, and MAR conponents, associ ated
with related and unrel ated party changes of ownership or
15
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1| licensed operator filed on or after Septenber 1, 2001, are

2 | equivalent to the previous owner's rei nbursenent rate.

3 2. The agency shall anend the | ong-termcare

4 | rei nbursenent plan and cost reporting systemto create direct
5] care and indirect care subconponents of the patient care

6 | conponent of the per diemrate. These two subconponents

7 | together shall equal the patient care conponent of the per

8| diemrate. Separate cost-based ceilings shall be cal cul ated

9| for each patient care subconponent. The direct care

10 | subconponent of the per diemrate shall be limted by the

11| cost-based class ceiling, and the indirect care subconponent
12 | shall be limted by the | ower of the cost-based class ceiling,
13| by the target rate class ceiling, or by the individua

14 | provider target. The agency shall adjust the patient care

15 | conponent effective January 1, 2002. The cost to adjust the
16 | direct care subconponent shall be net of the total funds

17 | previously allocated for the case nmix add-on. The agency shal
18 | make the required changes to the nursing honme cost reporting
19| fornms to inplenent this requirenent effective January 1, 2002.
20 3. The direct care subconponent shall include salaries
21| and benefits of direct care staff providing nursing services
22 | including registered nurses, licensed practical nurses, and
23 | certified nursing assistants who deliver care directly to
24 | residents in the nursing honme facility. This excludes nursing
25| adnministration, MDS, and care plan coordinators, staff
26 | devel opnent, and staffing coordinator
27 4. Al other patient care costs shall be included in
28 | the indirect care cost subconponent of the patient care per
29 | diemrate. There shall be no costs directly or indirectly
30| allocated to the direct care subconponent froma hone office
31 | or nmanagenent conpany.

16
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5. On July 1 of each year, the agency shall report to
the Legislature direct and indirect care costs, including
average direct and indirect care costs per resident per
facility and direct care and indirect care salaries and
benefits per category of staff nenber per facility.

6. Under the plan, interimrate adjustnents shall not
be granted to reflect increases in the cost of general or
professional liability insurance for nursing hones unl ess the
following criteria are net: have at | east a 65 percent
Medicaid utilization in the nost recent cost report subnmitted
to the agency, and the increase in general or professiona
liability costs to the facility for the nost recent policy
period affects the total Medicaid per diemby at |least 5
percent. This rate adjustnent shall not result in the per diem
exceeding the class ceiling. This provision shall be
i npl erented to the extent existing appropriations are
avai | abl e.

It is the intent of the Legislature that the rei nbursenent

pl an achi eve the goal of providing access to health care for
nursi ng hone residents who require | arge anounts of care while
encour agi ng di version services as an alternative to nursing
hone care for residents who can be served within the
communi ty. The agency shall base the establishnment of any
maxi nrum rate of paynent, whether overall or conponent, on the
avai |l abl e noneys as provided for in the General Appropriations
Act. The agency may base the maxi numrate of paynent on the
results of scientifically valid analysis and concl usi ons
derived fromobjective statistical data pertinent to the
particul ar maxi numrate of paynent.

17
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(3) Subject to any limtations or directions provided
for in the General Appropriations Act, the follow ng Medicaid
servi ces and goods may be rei nbursed on a fee-for-service
basis. For each allowabl e service or goods furnished in
accordance with Medicaid rules, policy nmanuals, handbooks, and
state and federal |aw, the paynent shall be the anobunt billed
by the provider, the provider's usual and customary charge, or
t he maxi mum al | onabl e fee established by the agency, whichever
anmount is less, with the exception of those services or goods
for which the agency nmakes paynent using a net hodol ogy based
on capitation rates, average costs, or negotiated fees.

(a) Advanced registered nurse practitioner services.

(b) Birth center services.

(c) Chiropractic services.

(d) Comunity nental health services.

(e) Dental services, including oral and maxill ofaci al
surgery.
(f) Durable nedical equipnent.
(g) Hearing services.
(h) Cccupational therapy for Medicaid recipients under

age 21.

(i) Optonetric services.

(j) Othodontic services.

(k) Personal care for Medicaid recipients under age
21.

(1) Physical therapy for Medicaid recipients under age
21.

(m Physician assistant services.
(n) Podiatric services.
(o) Portable X-ray services.

18
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(p) Private-duty nursing for Medicaid recipients under

age 21.

(q) Registered nurse first assistant services.

(r) Respiratory therapy for Medicaid recipients under
age 21.

(s) Speech therapy for Medicaid recipients under age
21.

(t) Visual services.

(4) Subject to any limtations or directions provided
for in the General Appropriations Act, alternative health
pl ans, heal th mai nt enance organi zations, and prepaid health
pl ans shall be reinbursed a fixed, prepaid anount negoti at ed,
or conpetitively bid pursuant to s. 287.057, by the agency and
prospectively paid to the provider nonthly for each Medicaid
recipient enrolled. The amount may not exceed the average
anount the agency determines it would have paid, based on
cl ai ns experience, for recipients in the sane or sinilar
category of eligibility. The agency shall calculate
capitation rates on a regional basis and, beginning Septenber
1, 1995, shall include age-band differentials in such
calculations. Effective July 1, 2001, the cost of exenpting
statutory teaching hospitals, specialty hospitals, and
communi ty hospital education program hospitals from
rei mbursenent ceilings and the cost of special Medicaid
payrments shall not be included in premiuns paid to health
nMai nt enance organi zati ons or prepaid health care plans. Each
rate senester, the agency shall calculate and publish a
Medi caid hospital rate schedul e that does not reflect either
speci al Medicaid paynents or the elimnation of rate
rei mbursenent ceilings, to be used by hospitals and Medicaid
heal t h mai nt enance organi zations, in order to determ ne the

19
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Medicaid rate referred to in ss. 409.912(16), 409.9128(5), and
641.513(6).

(5) An anbul atory surgical center shall be reinbursed
the |l esser of the anpbunt billed by the provider or the
Medi car e- est abl i shed al |l owabl e anobunt for the facility.

(6) A provider of early and periodic screening,

di agnosi s, and treatnent services to Medicaid recipients who
are children under age 21 shall be reinbursed using an
all-inclusive rate stipulated in a fee schedul e established by
t he agency. A provider of the visual, dental, and hearing
conponents of such services shall be reinbursed the | esser of
the anount billed by the provider or the Medicaid maxi mum

al | onabl e fee established by the agency.

(7) A provider of family planning services shall be
rei mbursed the | esser of the anount billed by the provider or
an all-inclusive anount per type of visit for physicians and
advanced regi stered nurse practitioners, as established by the
agency in a fee schedul e.

(8) A provider of hone-based or conmunity-based
services rendered pursuant to a federally approved wai ver
shal | be rei nbursed based on an established or negotiated rate
for each service. These rates shall be established according
to an anal ysis of the expenditure history and prospective
budget devel oped by each contract provider participating in
t he wai ver program or under any ot her nethodol ogy adopted by
t he agency and approved by the Federal Governnent in
accordance with the waiver. Effective July 1, 1996, privately
owned and operated comunity-based residential facilities
whi ch neet agency requirenents and which fornerly received
Medi cai d rei nbursenent for the optional internediate care
facility for the nentally retarded service nmay participate in
20
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t he devel opnental services waiver as part of a

hone- and- communi t y- based conti nuum of care for Medicaid
reci pients who receive waiver services.

(9) A provider of hone health care services or of
nedi cal supplies and appliances shall be reinbursed on the
basis of conpetitive bidding or for the | esser of the anount
billed by the provider or the agency's established maxi mum
al | onabl e anmobunt, except that, in the case of the rental of
durabl e nedi cal equi pnent, the total rental paynents nay not
exceed the purchase price of the equi pment over its expected
useful life or the agency's established nmaxi nrum al | owabl e
anmount, whi chever anount is |ess.

(10) A hospice shall be reinbursed through a
prospective system for each Medicaid hospice patient at
Medi caid rates using the nethodol ogy established for hospice
rei mbursenent pursuant to Title XVIII of the federal Soci al
Security Act.

(11) A provider of independent |aboratory services
shal | be reinbursed on the basis of conpetitive bidding or for
the |l east of the amount billed by the provider, the provider's
usual and custonmary charge, or the Medicaid nmaxi nrum al | owabl e
fee established by the agency.

(12) (a) A physician shall be reinbursed the | esser of
the anount billed by the provider or the Medicaid maxi mum
al | onabl e fee established by the agency.

(b) The agency shall adopt a fee schedul e, subject to
any limtations or directions provided for in the Genera
Appropriations Act, based on a resource-based rel ative val ue
scal e for pricing Medicaid physician services. Under this fee
schedul e, physicians shall be paid a dollar anobunt for each
servi ce based on the average resources required to provide the
21
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service, including, but not limted to, estimtes of average
physician tinme and effort, practice expense, and the costs of
professional liability insurance. The fee schedul e shal

provi de increased rei nbursenent for preventive and prinary
care services and | owered rei nbursenent for specialty services
by using at |east two conversion factors, one for cognitive
servi ces and anot her for procedural services. The fee
schedul e shall not increase total Medicaid physician

expendi tures unl ess noneys are avail able, and shall be phased
in over a 2-year period beginning on July 1, 1994. The Agency
for Health Care Admi nistration shall seek the advice of a

16- menber advi sory panel in fornulating and adopting the fee
schedul e. The panel shall consist of Medicaid physicians

| i censed under chapters 458 and 459 and shall be conposed of
50 percent prinmary care physicians and 50 percent specialty
care physici ans.

(c) Notwithstandi ng paragraph (b), reinbursenent fees
to physicians for providing total obstetrical services to
Medi caid recipients, which include prenatal, delivery, and
post partum care, shall be at |east $1,500 per delivery for a
pregnant worman with | ow nedical risk and at |east $2,000 per
delivery for a pregnant woman wi th high nmedical risk. However,
rei mbursenent to physicians working in Regional Perinata
I ntensive Care Centers designated pursuant to chapter 383, for
services to certain pregnant Medicaid recipients with a high
nedi cal risk, may be made according to obstetrical care and
neonatal care groupings and rates established by the agency.
Nurse m dwi ves |icensed under part | of chapter 464 or
m dwi ves |icensed under chapter 467 shall be reinbursed at no
| ess than 80 percent of the low nedical risk fee. The agency
shall by rule deternmine, for the purpose of this paragraph
22
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what constitutes a high or |ow nedical risk pregnant wonan and
shal |l not pay nore based solely on the fact that a caesarean
section was perforned, rather than a vagi nal delivery. The
agency shall by rule determine a prorated paynent for
obstetrical services in cases where only part of the total
prenatal, delivery, or postpartumcare was perforned. The
Departnent of Health shall adopt rules for appropriate

i nsurance coverage for mdw ves |licensed under chapter 467.
Prior to the issuance and renewal of an active |license, or
reactivation of an inactive |license for nidw ves |icensed
under chapter 467, such licensees shall submt proof of
coverage with each application

(13) Medicare premiuns for persons eligible for both
Medi care and Medicaid coverage shall be paid at the rates
established by Title XVIIl of the Social Security Act. For
Medi care services rendered to Medicai d-eligible persons,

Medi caid shall pay Medicare deducti bl es and coi nsurance as
foll ows:

(a) Medicaid shall nmake no paynent toward deducti bl es
and coi nsurance for any service that is not covered by
Medi cai d.

(b) Medicaid's financial obligation for deductibles
and coi nsurance paynents shall be based on Medicare all owabl e
fees, not on a provider's billed charges.

(c) Medicaid will pay no portion of Medicare
deducti bl es and coi nsurance when paynent that Medicare has
made for the service equals or exceeds what Medicaid woul d
have paid if it had been the sole payor. The conbi ned paynent
of Medi care and Medicaid shall not exceed the anpbunt Medicaid
woul d have paid had it been the sole payor. The Legislature
finds that there has been confusion regarding the
23
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1| rei nbursenent for services rendered to dually eligible

2 | Medicare beneficiaries. Accordingly, the Legislature clarifies
3| that it has always been the intent of the Legislature before

4] and after 1991 that, in reinbursing in accordance with fees

5| established by Title XVIII for prem unms, deductibles, and

6 | coi nsurance for Medicare services rendered by physicians to

7| Medicaid eligible persons, physicians be reinbursed at the

8 | l esser of the anobunt billed by the physician or the Medicaid

9 | maxi mum al | owabl e fee established by the Agency for Health

10| Care Adnministration, as is pernmitted by federal law. It has

11 | never been the intent of the Legislature with regard to such
12 | services rendered by physicians that Medicaid be required to
13 | provide any paynent for deductibles, coinsurance, or

14 | copaynents for Medicare cost sharing, or any expenses incurred
15| relating thereto, in excess of the paynent anount provided for
16 | under the State Medicaid plan for such service. This paynent
17 | met hodol ogy is applicable even in those situations in which

18 | the paynent for Medicare cost sharing for a qualified Medicare
19 | beneficiary with respect to an itemor service is reduced or
20 | elimnated. This expression of the Legislature is in

21 | clarification of existing |law and shall apply to paynent for
22| and with respect to provider agreements with respect to, itens
23| or services furnished on or after the effective date of this
24 | act. This paragraph applies to payment by Medicaid for itens
25| and services furnished before the effective date of this act
26 | if such paynment is the subject of a lawsuit that is based on
27 | the provisions of this section, and that is pending as of, or
28| is initiated after, the effective date of this act.

29 (d) Notwi thstandi ng paragraphs (a)-(c):

30

31

24
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1. Medicaid paynents for Nursing Honme Medicare part A
coi nsurance shall be the | esser of the Mdicare coinsurance
anount or the Medicaid nursing hone per diemrate.

2. Medicaid shall pay all deductibles and coi nsurance
for Medicare-eligible recipients receiving freestandi ng end
stage renal dialysis center services.

3. Medicaid paynents for general hospital inpatient
services shall be linited to the Medi care deductible per spel
of illness. Medicaid shall nmake no paynent toward coi nsurance
for Medicare general hospital inpatient services.

4. Medicaid shall pay all deductibles and coi nsurance
for Medicare energency transportation services provided by
anbul ances licensed pursuant to chapter 401.

(14) A provider of prescribed drugs shall be
rei mbursed the | east of the anobunt billed by the provider, the
provider's usual and customary charge, or the Medicaid nmaxi num
al |l onabl e fee established by the agency, plus a dispensing
fee. The agency is directed to i nplenent a vari abl e di spensi ng
fee for paynents for prescribed nedicines while ensuring
conti nued access for Medicaid recipients. The variable
di spensing fee may be based upon, but not linmted to, either
or both the volune of prescriptions dispensed by a specific
pharmacy provider and the volunme of prescriptions dispensed to
an individual recipient. The agency is authorized to limt
rei mbursenent for prescribed nedicine in order to conply with
any limtations or directions provided for in the Genera
Appropriations Act, which nmay include inplenenting a
prospective or concurrent utilization review program

(15) A provider of primary care case nanagenent
services rendered pursuant to a federally approved wai ver

25
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shal | be rei nbursed by paynent of a fixed, prepaid nonthly sum
for each Medicaid recipient enrolled with the provider

(16) A provider of rural health clinic services and
federally qualified health center services shall be rei nbursed
a rate per visit based on total reasonable costs of the
clinic, as deternined by the agency in accordance with federa
regul ati ons.

(17) A provider of targeted case managenent services
shal | be rei nbursed pursuant to an established fee, except
where the Federal CGovernnent requires a public provider be
rei mbursed on the basis of average actual costs.

(18) Unless otherw se provided for in the Genera
Appropriations Act, a provider of transportation services
shal | be reinbursed the | esser of the anpunt billed by the
provider or the Medicaid nmaxi rum al | owabl e fee established by
t he agency, except when the agency has entered into a direct
contract with the provider, or with a comunity transportation
coordinator, for the provision of an all-inclusive service, or
when services are provided pursuant to an agreenent negoti ated
bet ween t he agency and the provider. The agency, as provided
for ins. 427.0135, shall purchase transportation services
t hrough the community coordi nated transportation system if
avail abl e, unless the agency determ nes a nore cost-effective
net hod for Medicaid clients. Nothing in this subsection shal
be construed to limt or preclude the agency from contracting
for services using a prepaid capitation rate or from
establ i shing maxi mum fee schedul es, individualized
rei mbursenent policies by provider type, negotiated fees,
prior authorization, conpetitive bidding, increased use of
mass transit, or any other nechanismthat the agency considers
efficient and effective for the purchase of services on behalf
26
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of Medicaid clients, including inplenmenting a transportation
eligibility process. The agency shall not be required to
contract with any conmunity transportation coordi nator or
transportati on operator that has been determ ned by the
agency, the Departnent of Legal Affairs Medicaid Fraud Contro
Unit, or any other state or federal agency to have engaged in
any abusive or fraudulent billing activities. The agency is
aut hori zed to conpetitively procure transportati on services or
nmake ot her changes necessary to secure approval of federa

wai vers needed to pernit federal financing of Mdicaid
transportation services at the service matching rate rather
than the administrative matching rate.

(19) County health departnment services may be
reimbursed a rate per visit based on total reasonable costs of
the clinic, as determned by the agency in accordance with
federal regulations under the authority of 42 CF. R s.

431. 615

(20) Avrenal dialysis facility that provides dialysis
services under s. 409.906(9) nust be reinbursed the | esser of
the anount billed by the provider, the provider's usual and
customary charge, or the maxi num al |l owabl e fee established by
t he agency, whichever anount is |ess.

(21) The agency shall reinmburse school districts which
certify the state nmatch pursuant to ss. 236.0812 and 409. 9071
for the federal portion of the school district's allowable
costs to deliver the services, based on the rei nbursenent
schedul e. The school district shall determ ne the costs for
delivering services as authorized in ss. 236.0812 and 409. 9071
for which the state match will be certified. Reinmbursenent of
school - based providers is contingent on such providers being
enroll ed as Medicaid providers and neeting the qualifications
27
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1| contained in 42 C.F. R s. 440.110, unl ess otherw se wai ved by
2| the federal Health Care Financing Admi nistration. Speech

3| therapy providers who are certified through the Departnent of
4 | Education pursuant to rule 6A-4.0176, Florida Adm nistrative
5] Code, are eligible for reinbursenent for services that are

6 | provided on school prenises. Any enpl oyee of the schoo

7| district who has been fingerprinted and has received a

8 | crimnal background check in accordance with Departnent of

9 | Education rules and gui delines shall be exenpt from any agency
10 | requirenents relating to crimnal background checks.

11 (22) The agency shall request and inpl enment Medicaid
12 | waivers fromthe federal Health Care Financing Adm nistration
13| to advance and treat a portion of the Medicaid nursing hone
14 | per diemas capital for creating and operating a

15| risk-retention group for self-insurance purposes, consistent
16 | with federal and state |laws and rul es.

17 Section 7. Paragraph (b) of subsection (7) of section
18 | 409.910, Florida Statutes, is anended to read:

19 409.910 Responsibility for payments on behal f of

20 | Medi cai d-eligible persons when other parties are liable.--

21 (7) The agency shall recover the full anmount of al

22 | nedi cal assistance provided by Medicaid on behalf of the

23| recipient to the full extent of third-party benefits.

24 (b) Upon receipt of any recovery or other collection
25 | pursuant to this section, s. 409.913 or s. 409.920 the agency
26 | shall distribute the amount collected as foll ows:

27 1. To itself and to any county that has responsibility
28 | for certain itens of care and service as nandated in s.

29| 409. 915, anpunts equal to a pro rata distribution of the

30| county's contribution and the state's respective Mdicaid

31 | expenditures afn—anrptnt—egual—to—the—stateMedicaid

28
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expenditures for the recipient plus any incentive paynent made
in accordance with paragraph (14)(a). However, if a county has

been billed for its participation but has not paid the anpunt

due, the agency shall offset that anpunt and notify the county

of the ampbunt of the offset. |If the county has divided its

financial responsibility between the county and a speci al

taxing district or authority as contenplated in s. 409.915(6),

the county nust proportionately divide any refund or offset in

accordance with the proration that it has establi shed.

2. To the Federal Governnent, the federal share of the
state Medicaid expenditures mnus any incentive paynent nade
in accordance with paragraph (14)(a) and federal |aw, and
m nus any other anmount permitted by federal law to be
deduct ed.

3. To the recipient, after deducting any known anopunts
owed to the agency for any related nedical assistance or to
health care providers, any renmining anount. This anmount shal
be treated as incone or resources in deternmning eligibility
for Medicai d.

The provisions of this subsection do not apply to any proceeds
received by the state, or any agency thereof, pursuant to a
final order, judgnent, or settlenent agreenent, in any nmatter
in which the state asserts clains brought on its own behal f,
and not as a subrogee of a recipient, or under other theories
of liability. The provisions of this subsection do not apply
to any proceeds received by the state, or an agency thereof,
pursuant to a final order, judgnent, or settlenent agreenent,
in any matter in which the state asserted both clains as a
subrogee and additional clains, except as to those suns
specifically identified in the final order, judgnment, or

29
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settl enment agreenent as reinbursenents to the recipient as
expendi tures for the naned recipient on the subrogation claim

Section 8. Section 409.913, Florida Statutes, as
anended by section 12 of chapter 2001-377, Laws of Florida, is
amended to read:

409.913 Oversight of the integrity of the Medicaid
program --The agency shall operate a programto oversee the
activities of Florida Medicaid recipients, and providers and
their representatives, to ensure that fraudul ent and abusive
behavi or and negl ect of recipients occur to the m ni nrum extent
possi bl e, and to recover overpaynents and i npose sanctions as
appropriate. Beginning January 1, 2003, and each year

thereafter, the agency and the Medicaid Fraud Control Unit of

the Departnent of Legal Affairs shall subnmit a joint report to

the Legi sl ature docunenting the effectiveness of the state's

efforts to control Medicaid fraud and abuse and to recover

Medi cai d overpaynments during the previous fiscal year. The

report nust describe the nunber of cases opened and

i nvestigated each year; the sources of the cases opened; the

di sposition of the cases cl osed each year; the anount of

overpaynents alleged in prelinmnary and final audit letters;

t he nunber and anount of fines or penalties inposed; any

reductions in overpaynent anounts negotiated in settl enent

agreenents or by other neans; the anpbunt of final agency

determ nati ons of overpaynents; the anount deducted from

federal clainmng as a result of overpaynents; the anpunt of

over paynents recovered each year; the anount of cost of

i nvestigation recovered each year; the average |length of tine

to collect fromthe tine the case was opened until the

overpaynent is paid in full; the amount determ ned as

uncol l ectible and the portion of the uncollectibl e anpunt
30
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subsequently reclainmed fromthe Federal Governnent; the nunber

of providers, by type, that are ternmnated from participation

in the Medicaid programas a result of fraud and abuse; and

all costs associated with discovering and prosecuti ng cases of

Medi cai d over paynents and nmaking recoveries in such cases. The

report nust al so docunent actions taken to prevent

overpaynents and the nunber of providers prevented from

enrolling in or reenrolling in the Medicaid programas a

result of docunented Medicaid fraud and abuse and nust

r econmrend changes necessary to prevent or recover

overpaynents. For the 2001-2002 fiscal year, the agency shal

prepare a report that contains as nmuch of this infornmation as

is available to it.

(1) For the purposes of this section, the term

(a) "Abuse" neans:

1. Provider practices that are inconsistent with
general | y accepted business or nedical practices and that
result in an unnecessary cost to the Medicaid programor in
rei mbursenent for goods or services that are not nedically
necessary or that fail to neet professionally recognized
standards for health care.

2. Recipient practices that result in unnecessary cost
to the Medicaid program

(b) "Conplaint" neans an allegation that fraud, abuse

or an overpayment has occurr ed.

(c) tb)y "Fraud" means an intentional deception or
m srepresentati on nmade by a person with the know edge that the
deception results in unauthorized benefit to herself or
hi nsel f or another person. The termincludes any act that
constitutes fraud under applicable federal or state |aw
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(d) ey "Medical necessity" or "nedically necessary"”
neans any goods or services necessary to palliate the effects
of a termnal condition, or to prevent, diagnose, correct,
cure, alleviate, or preclude deterioration of a condition that
threatens life, causes pain or suffering, or results in
illness or infirmty, which goods or services are provided in
accordance with generally accepted standards of nedica
practice. For purposes of determ ning Mdicaid reinmbursenent,
the agency is the final arbiter of nedical necessity.
Det ermi nations of medical necessity nust be nade by a |icensed
physi ci an enpl oyed by or under contract with the agency and
nmust be based upon information available at the tine the goods
or services are provided.
(e) td)y "Overpaynent” includes any anmount that is not
aut hori zed to be paid by the Medicai d program whet her paid as
a result of inaccurate or inproper cost reporting, inproper
cl ai m ng, unacceptable practices, fraud, abuse, or nistake.
(f) ey "Person"” neans any natural person, corporation
partnership, association, clinic, group, or other entity,
whet her or not such person is enrolled in the Medicaid program
or is a provider of health care.

(2) The agency shall conduct, or cause to be conducted
by contract or otherw se, reviews, investigations, analyses,
audits, or any conbination thereof, to determ ne possible
fraud, abuse, overpaynent, or recipient neglect in the
Medi cai d program and shall report the findings of any
overpaynents in audit reports as appropriate.

(3) The agency may conduct, or nmay contract for
prepaynent review of provider clainms to ensure cost-effective
purchasing, billing, and provision of care to Medicaid
reci pients. Such prepaynent reviews nay be conducted as
32
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1| deternined appropriate by the agency, w thout any suspicion or
2| allegation of fraud, abuse, or neglect.

3 (4) Any suspected crimnal violation identified by the
4 | agency nust be referred to the Medicaid Fraud Control Unit of
5|the Ofice of the Attorney General for investigation. The

6 | agency and the Attorney General shall enter into a nmenorandum
7 | of understandi ng, which nust include, but need not be linmted
8| to, a protocol for regularly sharing infornmation and

9 | coordi nati ng casework. The protocol nust establish a

10 | procedure for the referral by the agency of cases involving

11 | suspected Medicaid fraud to the Medicaid Fraud Control Unit

12 | for investigation, and the return to the agency of those cases
13 | where investigation deternines that administrative action by
14 | the agency is appropriate. Ofices of the Medicaid program

15 integrity programand the Medicaid Fraud Control Unit of the
16 | Departnent of Legal Affairs, shall, to the extent possible, be
17 | coll ocated. The agency and the Departnent of Legal Affairs

18 | shall periodically conduct joint training and other joint

19| activities designed to increase communi cati on and coordi nation
20| in recovering overpaynents.
21 (5) A Medicaid provider is subject to having goods and
22 | services that are paid for by the Medicaid programrevi ened by
23 | an appropriate peer-revi ew organi zati on desi gnated by the
24 | agency. The written findings of the applicable peer-review
25| organi zation are admissible in any court or administrative
26 | proceedi ng as evidence of nedical necessity or the |ack
27 | thereof.
28 (6) Any notice required to be given to a provider
29 | under this section is presuned to be sufficient notice if sent
30| to the address |last shown on the provider enrollnment file. It
31| is the responsibility of the provider to furnish and keep the

33
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agency infornmed of the provider's current address. United
States Postal Service proof of mailing or certified or

regi stered nmailing of such notice to the provider at the
address shown on the provider enrollnment file constitutes
sufficient proof of notice. Any notice required to be given to
the agency by this section nust be sent to the agency at an
addr ess desi gnated by rule.

(7) \When presenting a claimfor paynent under the
Medi caid program a provider has an affirmative duty to
supervi se the provision of, and be responsible for, goods and
services claimed to have been provided, to supervise and be
responsi ble for preparation and subm ssion of the claim and
to present a claimthat is true and accurate and that is for
goods and services that:

(a) Have actually been furnished to the recipient by
the provider prior to submitting the claim

(b) Are Medicaid-covered goods or services that are
nedi cal | y necessary.

(c) Are of a quality conparable to those furnished to
the general public by the provider's peers.

(d) Have not been billed in whole or in part to a
recipient or a recipient's responsible party, except for such
copaynents, coinsurance, or deductibles as are authorized by
t he agency.

(e) Are provided in accord with applicable provisions
of all Medicaid rules, regulations, handbooks, and policies
and in accordance with federal, state, and | ocal | aw.

(f) Are docunented by records nade at the tine the
goods or services were provided, denpnstrating the nedica
necessity for the goods or services rendered. Medicai d goods
or services are excessive or not nedically necessary unless
34
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both the nedical basis and the specific need for themare
fully and properly docunented in the recipient's nedica
record.

(8) A Medicaid provider shall retain nedical
prof essional, financial, and business records pertaining to
servi ces and goods furnished to a Medicaid recipient and
billed to Medicaid for a period of 5 years after the date of
furni shing such services or goods. The agency nmay investigate,
review, or analyze such records, which nust be nade avail abl e
during normal business hours. However, 24-hour notice nust be
provided if patient treatnment would be disrupted. The provider
is responsible for furnishing to the agency, and keeping the
agency inforned of the location of, the provider's
Medi caid-rel ated records. The authority of the agency to
obtain Medicaid-related records froma provider is neither
curtailed nor limted during a period of litigation between
t he agency and the provider

(9) Paynents for the services of billing agents or
persons participating in the preparation of a Medicaid claim
shal |l not be based on anounts for which they bill nor based on
the anount a provider receives fromthe Medicaid program

(10) The agency nmmy require repaynment for
i nappropriate, nedically unnecessary, or excessive goods or
services fromthe person furnishing them the person under
whose supervision they were furnished, or the person causing
themto be furnished.

(11) The conplaint and all infornation obtained
pursuant to an investigation of a Medicaid provider, or the
aut hori zed representative or agent of a provider, relating to
an allegation of fraud, abuse, or neglect are confidential and
exenpt fromthe provisions of s. 119.07(1):
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(a) Until the agency takes final agency action with
respect to the provider and requires repaynent of any

over paynent, or inposes an administrative sanction;

(b) Until the Attorney Ceneral refers the case for
crimnal prosecution;

(c) Until 10 days after the conplaint is determ ned
w thout nerit; or

(d) At all tinmes if the conplaint or information is
ot herwi se protected by | aw

(12) The agency nmmy term nate participation of a
Medi caid provider in the Medicaid programand nay seek civil
renedi es or inpose other adninistrative sanctions against a
Medi caid provider, if the provider has been

(a) Convicted of a crimnal offense related to the
delivery of any health care goods or services, including the
perfornmance of managenent or adninistrative functions relating
to the delivery of health care goods or services;

(b) Convicted of a criminal offense under federal |aw
or the law of any state relating to the practice of the
provi der's profession; or

(c) Found by a court of conpetent jurisdiction to have
negl ected or physically abused a patient in connection with
the delivery of health care goods or services.

(13) If the provider has been suspended or term nated
fromparticipation in the Medicaid programor the Mdicare
program by the Federal Governnent or any state, the agency
nmust i nmedi ately suspend or terninate, as appropriate, the
provider's participation in the Florida Medicaid programfor a
period no | ess than that inposed by the Federal Governnent or
any other state, and may not enroll such provider in the
Fl ori da Medi caid program while such foreign suspension or
36
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termnation remains in effect. This sanction is in addition
to all other renedies provided by | aw

(14) The agency may seek any renedy provided by | aw,
including, but not limted to, the renedies provided in
subsections (12) and (15) and s. 812.035, if:

(a) The provider's license has not been renewed, or
has been revoked, suspended, or terninated, for cause, by the
| i censing agency of any state;

(b) The provider has failed to make avail abl e or has
refused access to Medicaid-related records to an auditor
i nvestigator, or other authorized enpl oyee or agent of the
agency, the Attorney Ceneral, a state attorney, or the Federa
Gover nnent ;

(c) The provider has not furnished or has failed to
nmake avail abl e such Medicaid-related records as the agency has
found necessary to determnm ne whet her Medicaid paynents are or
were due and the anpunts thereof;

(d) The provider has failed to maintain nedica
records nade at the tinme of service, or prior to service if
prior authorization is required, denobnstrating the necessity
and appropriateness of the goods or services rendered;

(e) The provider is not in conpliance with provisions
of Medi caid provider publications that have been adopted by
reference as rules in the Florida Adm nistrative Code; with
provisions of state or federal |aws, rules, or regulations;
wi th provisions of the provider agreenent between the agency
and the provider; or with certifications found on claimforns
or on transmittal forns for electronically submtted clains
that are subnmitted by the provider or authorized
representative, as such provisions apply to the Medicaid
program
37
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1 (f) The provider or person who ordered or prescribed
2| the care, services, or supplies has furnished, or ordered the
3| furnishing of, goods or services to a recipient which are

4 | i nappropriate, unnecessary, excessive, or harnful to the

5| recipient or are of inferior quality;

6 (g) The provider has denopbnstrated a pattern of failure
7| to provide goods or services that are nedically necessary;

8 (h) The provider or an authorized representative of

9| the provider, or a person who ordered or prescribed the goods
10 | or services, has submtted or caused to be subnmtted fal se or
11| a pattern of erroneous Medicaid clains that have resulted in
12 | overpaynents to a provider or that exceed those to which the
13 | provider was entitled under the Medicaid program

14 (i) The provider or an authorized representative of
15| the provider, or a person who has ordered or prescribed the
16 | goods or services, has submitted or caused to be subnitted a
17 | Medi caid provider enrollment application, a request for prior
18 | aut hori zation for Medicaid services, a drug exception request,
19| or a Medicaid cost report that contains materially fal se or
20| incorrect information
21 (j) The provider or an authorized representative of
22 | the provider has collected fromor billed a recipient or a
23 | recipient's responsible party inproperly for anounts that
24 | shoul d not have been so collected or billed by reason of the
25| provider's billing the Medicaid programfor the sanme service;
26 (k) The provider or an authorized representative of
27 | the provider has included in a cost report costs that are not
28 | all owabl e under a Florida Title Xl X rei nbursenent plan, after
29 | the provider or authorized representative had been advised in
30| an audit exit conference or audit report that the costs were
31| not all owabl e;

38
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(1) The provider is charged by information or
indictnent with fraudulent billing practices. The sanction

applied for this reason is linmted to suspension of the
provider's participation in the Medicaid programfor the
duration of the indictnent unless the provider is found guilty
pursuant to the information or indictnent;

(m The provider or a person who has ordered, or
prescribed the goods or services is found liable for negligent
practice resulting in death or injury to the provider's
patient;

(n) The provider fails to denpbnstrate that it had
avail able during a specific audit or review period sufficient
guantities of goods, or sufficient tine in the case of
services, to support the provider's billings to the Medicaid
progr am

(o) The provider has failed to conply with the notice
and reporting requirenents of s. 409.907; ofr

(p) The agency has received reliable information of
pati ent abuse or neglect or of any act prohibited by s.

409. 920; or=—

(q) The provider has failed to conply with an

agr eed- upon repaynent schedul e.

(15) The agency shall rmay i npose any of the foll ow ng
sanctions or disincentives on a provider or a person for any

of the acts described in subsection (14):

(a) Suspension for a specific period of tine of not
nore than 1 year.

(b) Ternmination for a specific period of tinme of from
nore than 1 year to 20 years.

(c) Inposition of a fine of up to $5,000 for each
violation. Each day that an ongoing violation continues, such

39
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1| as refusing to furnish Medicaid-related records or refusing

2 | access to records, is considered, for the purposes of this

3| section, to be a separate violation. Each instance of

4 | inmproper billing of a Medicaid recipient; each instance of

5] including an unal |l owabl e cost on a hospital or nursing hone

6 | Medicaid cost report after the provider or authorized

7 | representative has been advised in an audit exit conference or
8 | previous audit report of the cost unallowability; each

9 | instance of furnishing a Medicaid recipient goods or

10 | professional services that are inappropriate or of inferior
11| quality as determ ned by conpetent peer judgnent; each

12 | instance of knowingly subnmtting a materially fal se or

13 | erroneous Medicaid provider enroll nment application, request
14 | for prior authorization for Medicaid services, drug exception
15| request, or cost report; each instance of inappropriate

16 | prescribing of drugs for a Medicaid recipient as deternined by
17 | conpetent peer judgnent; and each false or erroneous Medicaid
18 | claimleading to an overpaynent to a provider is considered,
19 | for the purposes of this section, to be a separate violation
20 (d) Inmediate suspension, if the agency has received
21| information of patient abuse or neglect or of any act
22 | prohibited by s. 409.920. Upon suspension, the agency nust
23 | issue an inmediate final order under s. 120.569(2)(n).
24 (e) A fine, not to exceed $10,000, for a violation of
25 | paragraph (14)(i).
26 (f) Inposition of |liens against provider assets,
27 | including, but not linmted to, financial assets and rea
28 | property, not to exceed the amount of fines or recoveries
29 | sought, upon entry of an order determ ning that such nobneys
30 | are due or recoverable.
31
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(g) Prepaynent reviews of clains for a specified

period of tine.

(h) Conprehensive follow up reviews of providers every

6 nonths to ensure that they are billing Medicaid correctly.

(i) Corrective-action plans that would remain in

effect for providers for up to 3 years and that woul d be

noni tored by the agency every 6 nonths while in effect.

(j)fg)yr Oher renmedies as pernmitted by law to effect
the recovery of a fine or overpaynent.

The Secretary of Health Care Administration may make a

determ nation that inposition of a sanction or disincentive is

not in the best interest of the Medicaid program in which

case a sanction or disincentive shall not be inposed.

(16) In determning the appropriate adm nistrative
sanction to be applied, or the duration of any suspension or
ternmi nation, the agency shall consider

(a) The seriousness and extent of the violation or
vi ol ati ons.

(b) Any prior history of violations by the provider
relating to the delivery of health care prograns which
resulted in either a crinminal conviction or in admnistrative
sanction or penalty.

(c) Evidence of continued violation within the
provi der's managenent control of Mdicaid statutes, rules,
regul ations, or policies after witten notification to the
provi der of inproper practice or instance of violation.

(d) The effect, if any, on the quality of nedical care
provided to Medicaid recipients as a result of the acts of the
provi der.

41
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1 (e) Any action by a licensing agency respecting the
2| provider in any state in which the provider operates or has
3 | oper at ed.

4 (f) The apparent inpact on access by recipients to

5| Medicaid services if the provider is suspended or termni nated,
6| in the best judgnent of the agency.

7

8 | The agency shall docunent the basis for all sanctioning

9 | actions and reconmendati ons.

10 (17) The agency nmmy take action to sanction, suspend,
11 ) or ternmnate a particular provider working for a group

12 | provider, and may suspend or termi nate Medicaid participation
13| at a specific location, rather than or in addition to taking
14 | action against an entire group.

15 (18) The agency shall establish a process for

16 | conducting followp reviews of a sanpling of providers who
17 | have a history of overpaynent under the Medicaid program

18 | This process nust consider the nagnitude of previous fraud or
19 | abuse and the potential effect of continued fraud or abuse on
20 | Medi cai d costs.

21 (19) In nmaking a determnation of overpaynent to a
22 | provider, the agency nust use accepted and valid auditing,

23 | accounting, analytical, statistical, or peer-review nethods,
24 | or conbinations thereof. Appropriate statistical nethods may
25| include, but are not linmted to, sanpling and extension to the
26 | popul ation, paranetric and nonparanetric statistics, tests of
27 | hypot heses, and other generally accepted statistical nethods.
28 | Appropriate anal ytical nethods may include, but are not

29| limted to, reviews to determn ne vari ances between the

30| quantities of products that a provider had on hand and

31| avail able to be purveyed to Medicaid recipients during the
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review period and the quantities of the sane products paid for
by the Medicaid programfor the sane period, taking into
appropriate consideration sales of the sane products to

non- Medi cai d custoners during the sane period. In neeting its
burden of proof in any adm nistrative or court proceeding, the
agency may introduce the results of such statistical nethods
as evidence of overpaynent.

(20) Wen neking a determ nation that an overpaynent
has occurred, the agency shall prepare and issue an audit
report to the provider showi ng the cal cul ation of
over paynents.

(21) The audit report, supported by agency work
papers, show ng an overpaynment to a provider constitutes
evi dence of the overpaynent. A provider nmay not present or
elicit testinony, either on direct exam nation or
cross-exam nation in any court or admnistrative proceedi ng,
regardi ng the purchase or acquisition by any neans of drugs,
goods, or supplies; sales or divestnent by any neans of drugs,
goods, or supplies; or inventory of drugs, goods, or supplies,
unl ess such acquisition, sales, divestnent, or inventory is
docunented by witten invoices, witten inventory records, or
ot her conpetent witten docunentary evidence nmintained in the
normal course of the provider's business. Notw thstanding the
applicable rules of discovery, all docunentation that will be
of fered as evidence at an adm nistrative hearing on a Medicaid
over paynent nust be exchanged by all parties at |east 14 days
before the administrative hearing or nust be excluded from
consi derati on.

(22)(a) In an audit or investigation of a violation
commtted by a provider which is conducted pursuant to this
section, the agency is entitled to recover all investigative,
43
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| egal, and expert witness costs if the agency's findings were
not contested by the provider or, if contested, the agency
ultimately prevail ed.

(b) The agency has the burden of docunenting the
costs, which include salaries and enpl oyee benefits and
out - of - pocket expenses. The anount of costs that nay be
recovered rmust be reasonable in relation to the seriousness of
the violation and nust be set taking into consideration the
financial resources, earning ability, and needs of the
provi der, who has the burden of denonstrating such factors.

(c) The provider may pay the costs over a period to be
determ ned by the agency if the agency determ nes that an
extrene hardship would result to the provider fromi medi ate
full paynent. Any default in paynent of costs nay be
coll ected by any nmeans authorized by | aw.

(23) If the agency inposes an adninistrative sanction
under this section upon any provider or other person who is
regul ated by another state entity, the agency shall notify
that other entity of the inposition of the sanction. Such
notification nust include the provider's or person's nanme and
|icense nunber and the specific reasons for sanction

(24) (a) The agency may withhold Medicaid paynents, in
whole or in part, to a provider upon receipt of reliable
evi dence that the circunstances giving rise to the need for a
wi t hhol di ng of paynments involve fraud, willful
m srepresentati on, or abuse under the Medicaid program or a
crime committed while rendering goods or services to Medicaid
reci pi ents, pending conpletion of legal proceedings. If it is
determ ned that fraud, willful misrepresentation, abuse, or a
crime did not occur, the paynents withheld nust be paid to the
provider within 14 days after such determination with interest
44
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at the rate of 10 percent a year. Any noney withheld in
accordance with this paragraph shall be placed in a suspended
account, readily accessible to the agency, so that any paynent
ultimately due the provider shall be nade within 14 days.

(b) Overpaynents owed to the agency bear interest at
the rate of 10 percent per year fromthe date of determ nation
of the overpaynent by the agency, and paynent arrangenents
nmust be nade at the conclusion of |egal proceedings. A
provi der who does not enter into or adhere to an agreed-upon

repaynment schedule may be terninated by the agency for
nonpaynent or partial paynent.

(c) The agency, upon entry of a final agency order, a
judgnent or order of a court of conpetent jurisdiction, or a
stipulation or settlenent, may collect the nobneys owed by al
neans al |l owabl e by law, including, but not limted to,
notifying any fiscal internediary of Medicare benefits that
the state has a superior right of paynent. Upon receipt of
such witten notification, the Medicare fiscal internediary
shall renmit to the state the sum cl ai nmed.

(25) The agency nmmy inpose adm nistrative sanctions
agai nst a Medicaid recipient, or the agency may seek any other
renedy provided by law, including, but not limted to, the
renedi es provided in s. 812.035, if the agency finds that a
reci pient has engaged in solicitation in violation of s.

409. 920 or that the recipient has otherw se abused the
Medi cai d program

(26) Wen the Agency for Health Care Administration
has nade a probabl e cause deternination and all eged that an
overpaynent to a Medicaid provider has occurred, the agency,
after notice to the provider, nay:
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(a) Wthhold, and continue to w thhold during the
pendency of an administrative hearing pursuant to chapter 120,
any nedi cal assistance reinbursenent paynents until such tine
as the overpaynent is recovered, unless within 30 days after
receiving notice thereof the provider

1. Makes repaynent in full; or

2. Establishes a repaynent plan that is satisfactory
to the Agency for Health Care Adninistration

(b) Wthhold, and continue to withhold during the
pendency of an administrative hearing pursuant to chapter 120,
nedi cal assistance rei nbursenment paynents if the terns of a
repaynment plan are not adhered to by the provider

rore—than—10-—percent—
(27) Venue for all Medicaid programintegrity

over paynent cases shall lie in Leon County, at the discretion
of the agency.
(28) Notwithstanding other provisions of |law, the

agency and the Medicaid Fraud Control Unit of the Departnent

of Legal Affairs may review a provider's Medicaid-rel ated

records in order to deternine the total output of a provider's
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practice to reconcile quantities of goods or services billed

to Medicaid against quantities of goods or services used in

the provider's total practice.

(29) The agency nmy termnate a provider's

participation in the Medicaid programif the provider fails to

rei mburse an overpaynent that has been deternined by fina

order within 35 days after the date of the final order, unless

the provider and the agency have entered into a repaynent

agreenent. |If the final order is overturned on appeal, the

provi der shall be reinstated.

(30) If a provider requests an administrative hearing

pursuant to chapter 120, such hearing nust be conducted within

90 days foll owi ng assignnent of an admi nistrative |aw judge,

absent exceptionally good cause shown as deternmined by the

adm nistrative |law judge or hearing officer. Upon issuance of

a final order, the outstandi ng bal ance of the anpunt

determined to constitute the overpaynent shall becone due. |f

a provider fails to nake paynents in full, fails to enter into

a satisfactory repaynent plan, or fails to conply with the

terns of a repaynent plan or settlenent agreenent, the agency

may wi t hhol d nedi cal - assi st ance-rei nhursenent paynments unti

the anount due is paid in full.

(31) Duly authorized agents and enpl oyees of the

agency and the Medicaid Fraud Control Unit of the Departnent

of Legal Affairs shall have the power to inspect, at al

reasonabl e hours and upon proper notice, the records of any

phar nacy, whol esal e establishnent, or manufacturer, or any

other place in the state in which drugs and nedi cal supplies

are manuf actured, packed, packaged, made, stored, sold, or

kept for sale, for the purpose of verifying the anpunt of
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1| drugs and nedi cal supplies ordered, delivered, or purchased by
2 | a provider.

3 (32) The agency shall request that the Attorney

4| General review any settlenent of an overpaynent in which the
5| agency reduces the anount due to the state by $10,000 or nore.
6 (33) The agency shall request that the Auditor Genera
7 | review any provider rate adjustnent not supported by a cost

8| report or with respect to which there are di sagreenents

9 | concerning the application of accounting interpretations and
10 | the financial benefit to the provider exceeds $10, 000.

11 Section 9. Subsections (7) and (8) of section 409. 920,
12| Florida Statutes, are anended to read:

13 409.920 Medicaid provider fraud.--

14 (7) The Attorney Ceneral shall conduct a statew de

15 | program of Medicaid fraud control. To acconplish this purpose,
16 | the Attorney Ceneral shall:

17 (a) Investigate the possible crinmnal violation of any
18 | applicable state |l aw pertaining to fraud in the adninistration
19| of the Medicaid program in the provision of nedica

20 | assistance, or in the activities of providers of health care
21 | under the Medicaid program

22 (b) Investigate the all eged abuse or negl ect of

23| patients in health care facilities receiving paynents under
24 | the Medicaid program in coordination with the agency.

25 (c) Investigate the all eged m sappropriation of

26 | patients' private funds in health care facilities receiving
27 | paynents under the Medicaid program

28 (d) Refer to the Ofice of Statew de Prosecution or
29 | the appropriate state attorney all violations indicating a

30 | substantial potential for criminal prosecution

31
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e) t¢)> Safeguard the privacy rights of all individuals

and provi de safeguards to prevent the use of patient nedica

records for any reason beyond the scope of a specific
i nvestigation for fraud or abuse, or both, without the
patient's witten consent.

(f) Publicize to state enpl oyees and the public the

ability of persons to bring suit under the provisions of the

Florida False Clainms Act and the potential for the persons

bring a civil action under the Florida False Clainms Act to

obtain a nonetary award.

(8) In carrying out the duties and responsibilities
under this section subseetion, the Attorney CGeneral may:

(a) Enter upon the prem ses of any health care
provi der, excluding a physician, participating in the Mdicaid
programto exam ne all accounts and records that may, in any
manner, be relevant in determning the existence of fraud in
the Medicaid program to investigate all eged abuse or negl ect
of patients, or to investigate all eged m sappropriation of
patients' private funds. A participating physician is required
to nake avail abl e any accounts or records that may, in any
manner, be relevant in determning the existence of fraud in
the Medicaid program The accounts or records of a
non- Medi cai d patient nmay not be reviewed by, or turned over
to, the Attorney General without the patient's witten
consent .
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(b) Subpoena witnesses or materials, including nedica
records relating to Medicaid recipients, within or outside the
state and, through any duly designated enpl oyee, adm nister
oaths and affirmations and col |l ect evidence for possible use
in either civil or crimnal judicial proceedings.

(c) Request and receive the assistance of any state
attorney or | aw enforcenent agency in the investigation and
prosecution of any violation of this section.

(d) Seek any civil renedy provided by | aw, including,

but not linmited to, the renedies provided in ss.
68. 081-68. 092, s. 812.035, and this chapter
(e) Refer to the agency for collection each instance

of overpaynent to a provider of health care under the Medicaid

program whi ch is di scovered during the course of an

i nvestigati on.

(f) Refer to the agency suspected abusive activities

not of a crimnal nature.
Section 10. By January 1, 2003, the Agency for Health
Care Adm nistration shall nmke recommendations to the

Legislature as to linmits in the anount of hone office

nmanagenent and adnini strative fees which should be all owabl e

for reinbursenent for providers whose rates are set on a

cost -rei nbur senent basi s.

Section 11. This act shall take effect upon beconming a
| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 CS/ SB 1150

3

4] - Provides that if the Medicaid provider subnits a |ate
cost report and that report would have been used to set

5 a |lower reinbursenent rate for a rate senester, then the
provider's rate for that senester is retroactively

6 cal cul ated using the new cost report, and full Paynent
of the recalculated rate is retroactively effected

7 Additionally, Medicare granted extensions of tine for
filing costs reports, if applicable, also apply to

8 Medi cai d cost reports.

9] - Provi des that duly authorized agents and enpl ayees of
AHCA and the Attorney Ceneral's Medicaid Fraud” Unit have

10 the power to inspect; at all reasonable hours and upon
proper notice, the records of any pharnmacy and ot her

11 specified entities to verify the anount of drugs and
nedi cal supplies ordered, delivered, or purchaSed by a

12 Medi cai d provi der

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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