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By t he Cbnnlttee on Insurance and Representatives Atwater,

BBnare Pe, PRUTRD) ) e 1 o 27 BF aN BNLE s e
Andr ews, Sorensen Pri eguez, (Jeen Florentlno Kottkanp,
sza, Lerner Needel man, Bucher and Sl osberg
1 Abill to be entitled
2 An act relating to insurance; anending s.
3 215.555, F.S.; revising a definition; anending
4 s. 627.351, F.S.; providing for waiver of
5 required flood insurance under certain
6 ci rcunst ances; specifying policyhol der burden
7 of proof under certain circunstances;
8 aut hori zi ng an association to deny certain
9 coverage under certain circunstances; renam ng
10 the Residential Property and Casualty Joint
11 Underwriting Association as the Citizens
12 Property I nsurance Corporation to provide
13 residential and commrercial property insurance;
14 requiring insurers witing property insurance
15 to participate in the corporation; providing
16 for dividing the revenues, assets, liabilities,
17 | osses, and expenses of the corporation into
18 three accounts; authorizing the Departnent of
19 I nsurance to renove certain territories from
20 certain eligible areas under certain
21 ci rcunstances; providing for energency
22 assessnents for policyhol ders of participating
23 i nsurers; providing a plan of operation
24 defining the terns "quota share primary
25 i nsurance" and "eligible risks"; authorizing
26 the corporation to enter into quota share
27 primary insurance agreenents; providing for a
28 board of governors appointed by the Treasurer
29 subject to confirmation by the Cabinet;
30 providing rate plans of the association to
31 becone rate plans of the corporation; providing
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1 limtations; requiring the corporation to file
2 quarterly statenents of financial condition and
3 submt other reports to the Departnent of

4 | nsurance; providing that the corporation is

5 not required to obtain a certificate of

6 authority fromthe Departnent of |nsurance;

7 providing that the corporation is not required
8 to be a nmenber of the Florida |Insurance

9 Quaranty Association; requiring the corporation
10 to pay assessnents pl edged by the association
11 to secure bonds to pay covered clains arising
12 frominsurer insolvencies caused by hurricane
13 | osses; providing for transfer of policies of
14 t he association and the Florida Wndstorm

15 Underwriting Association to the corporation

16 providing for a transfer of assets and

17 liabilities; requiring the associations to take
18 actions necessary to further the transfers;

19 providing for the redesignation of certain
20 coverage as the high-risk account of the
21 corporation; providing that such account be
22 treated as if it were a separate participating
23 insurer for certain purposes; providing that
24 the personal |ines and comercial |ines
25 accounts be treated as a single participating
26 insurer for certain purposes; providing that
27 t he departnent may postpone the July 1, 2002,
28 effective date of transfer under the act;
29 providing legislative intent; requiring the
30 board to report to the Legislature on certain
31 | oss activities; requiring the board to reduce
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1 certain eligibility boundaries under certain

2 ci rcunstances; providing |legislative intent not

3 to interfere with the rights of creditors, to

4 preserve the obligation of the association, and

5 to assure that outstanding financing agreenents

6 pass unchanged to the corporation; creating s.

7 627.3517, F.S.; preserving the right of a

8 resi dual - market policyhol der to select and

9 mai ntain an agent of his or her own choice;

10 providing an effective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Paragraph (d) of subsection (2) of section
15| 215.555, Florida Statutes, is anended to read:

16 215.555 Florida Hurricane Catastrophe Fund. --

17 (2) DEFINITIONS.--As used in this section

18 (d) "Losses" neans direct incurred | osses under

19 | covered policies, including up to 20 percent of the val ue of
20| the residential structure or up to 40 percent of the value of
21| the residential contents for exetuting | osses attributable to
22 | additional living expense coverages on nobile hones and
23 | personal residential exposures, but excluding fair rental
24 | val ue | osses associated with personal and comerci al
25 | residential exposures, business interruption | osses associ ated
26 | with comercial residential exposures,and al so excluding | oss
27 | adj ust nent expenses.
28 Section 2. Paragraph (b) of subsection (2) and
29 | subsection (6) of section 627.351, Florida Statutes, are
30 | anended to read:
31 627.351 |Insurance risk apportionnent plans.--
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1 (2) W NDSTORM | NSURANCE RI SK APPORTI ONMVENT. - -

2 (b) The departnent shall require all insurers hol ding
3|l acertificate of authority to transact property insurance on a
4| direct basis in this state, other than joint underwiting

5| associations and other entities forned pursuant to this

6 | section, to provide w ndstorm coverage to applicants from

7 | areas deternmned to be eligible pursuant to paragraph (c) who
8|in good faith are entitled to, but are unable to procure, such
9 | coverage through ordinary neans; or it shall adopt a

10 | reasonabl e plan or plans for the equitabl e apporti onnent or

11 | sharing anong such insurers of w ndstorm coverage, which may
12 | include formation of an association for this purpose. As used
13 ] in this subsection, the term"property insurance" neans

14 | insurance on real or personal property, as defined in s.

15| 624. 604, including insurance for fire, industrial fire, allied
16 | lines, farnowners nultiperil, honmeowners' nultiperil,

17 | commercial multiperil, and nobile hones, and including

18 | liability coverages on all such insurance, but excl uding

19 | inland nmarine as defined in s. 624.607(3) and excl uding
20 | vehicle insurance as defined in s. 624.605(1)(a) other than
21| i nsurance on nobil e hones used as pernmanent dwel lings. The
22 | departnent shall adopt rules that provide a formula for the
23 | recovery and repaynent of any deferred assessnents.
24 1. For the purpose of this section, properties
25| eligible for such wi ndstorm coverage are defined as dwellings,
26 | buil di ngs, and ot her structures, including nobile hones which
27 | are used as dwellings and which are tied down in conpliance
28 | with nobile hone tie-down requirenents prescribed by the
29 | Departnent of Hi ghway Safety and Motor Vehicles pursuant to s.
30 | 320.8325, and the contents of all such properties. An
31| applicant or policyholder is eligible for coverage only if an
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of fer of coverage cannot be obtained by or for the applicant
or policyholder froman adnitted i nsurer at approved rates.

2.a.(1) Al insurers required to be nmenbers of such
associ ation shall participate in its witings, expenses, and
| osses. Surplus of the association shall be retained for the
payment of clains and shall not be distributed to the nenber
i nsurers. Such participation by nmenber insurers shall be in
the proportion that the net direct prem uns of each nenber
insurer witten for property insurance in this state during
t he precedi ng cal endar year bear to the aggregate net direct
prem uns for property insurance of all nenber insurers, as
reduced by any credits for voluntary witings, in this state
during the precedi ng cal endar year. For the purposes of this
subsection, the term"net direct prem uns" neans direct
witten premunms for property insurance, reduced by prem um
for liability coverage and for the following if included in
allied lines: rain and hail on growi ng crops; |ivestock
associ ation direct preniuns booked; National Flood |Insurance
Program direct premuns; and simlar deductions specifically
aut hori zed by the plan of operation and approved by the
departnment. A nenber's participation shall begin on the first
day of the cal endar year following the year in which it is
issued a certificate of authority to transact property
insurance in the state and shall ternminate 1 year after the
end of the cal endar year during which it no longer holds a
certificate of authority to transact property insurance in the
state. The conm ssioner, after review of annual statenents,
other reports, and any other statistics that the conmi ssioner
deens necessary, shall certify to the association the
aggregate direct prenmiuns witten for property insurance in
this state by all nenber insurers.
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(I'1) The plan of operation shall provide for a board
of directors consisting of the Insurance Consuner Advocate
appoi nted under s. 627.0613, 1 consumer representative
appoi nted by the | nsurance Conmi ssioner, 1 consuner
representative appointed by the Governor, and 12 additi ona
nenbers appoi nted as specified in the plan of operation. One
of the 12 additional nenbers shall be elected by the donestic
conpani es of this state on the basis of cumulative wei ghted
voting based on the net direct prem unms of donestic conpanies
inthis state. Nothing in the 1997 anendnents to this
paragraph terminates the existing board or the terns of any
menbers of the board.

(111) The plan of operation shall provide a fornula
whereby a conpany voluntarily providing wi ndstorm coverage in
affected areas will be relieved wholly or partially from
apportionnent of a regular assessnent pursuant to
sub- sub- subparagraph d. (1) or sub-sub-subparagraph d.(I11).

(1Y) A conpany which is a nenber of a group of
conpani es under conmon nanagenent may elect to have its
credits applied on a group basis, and any conmpany or group nmay
elect to have its credits applied to any other conpany or
gr oup.

(V) There shall be no credits or relief from
apportionnent to a conpany for energency assessnents coll ected
fromits policyhol ders under sub-sub-subparagraph d.(111).

(VI) The plan of operation may al so provide for the
award of credits, for a period not to exceed 3 years, froma
regul ar assessnent pursuant to sub-sub-subparagraph d.(l) or
sub- sub- subparagraph d. (I1) as an incentive for taking
policies out of the Residential Property and Casualty Joint
Underwiting Association. |In order to qualify for the
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exenpti on under this sub-sub-subparagraph, the take-out plan
nmust provide that at | east 40 percent of the policies renpved
fromthe Residential Property and Casualty Joint Underwiting
Associ ation cover risks located in Dade, Broward, and Pal m
Beach Counties or at |east 30 percent of the policies so
renoved cover risks |ocated in Dade, Broward, and Pal m Beach
Counties and an additional 50 percent of the policies so
renoved cover risks |located in other coastal counties, and
nmust al so provide that no nore than 15 percent of the policies
so renoved may exclude w ndstorm coverage. Wth the approval
of the departnment, the association nmay waive t hese geographic
criteria for a take-out plan that renobves at |east the | esser
of 100, 000 Residential Property and Casualty Joint
Underwriting Association policies or 15 percent of the tota
nunber of Residential Property and Casualty Joint Underwiting
Associ ation policies, provided the governing board of the
Resi dential Property and Casualty Joint Underwiting
Association certifies that the take-out plan will naterially
reduce the Residential Property and Casualty Joint
Underwriting Association's 100-year probabl e maxi mum |l oss from
hurricanes. Wth the approval of the departnent, the board
may extend such credits for an additional year if the insurer
guar antees an additional year of renewability for all policies
renoved fromthe Residential Property and Casualty Joint
Underwriting Association, or for 2 additional years if the
i nsurer guarantees 2 additional years of renewability for al
policies renoved fromthe Residential Property and Casualty
Joint Underwriting Association

b. Assessnents to pay deficits in the association
under this subparagraph shall be included as an appropriate
factor in the making of rates as provided in s. 627.3512.

7
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c. The Legislature finds that the potential for
unlinmted deficit assessnents under this subparagraph nay
i nduce insurers to attenpt to reduce their witings in the
voluntary market, and that such actions would worsen the
availability problens that the association was created to
renmedy. It is the intent of the Legislature that insurers
remain fully responsible for paying regular assessnents and
col l ecting energency assessnents for any deficits of the
associ ation; however, it is also the intent of the Legislature
to provide a neans by which assessnent liabilities nay be
anortized over a period of years.

d.(I) Wien the deficit incurred in a particular
cal endar year is 10 percent or |ess of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the deficit.

(I'1) Wen the deficit incurred in a particular
cal endar year exceeds 10 percent of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the greater of 10 percent of the deficit or 10 percent of the
aggregate statewide direct witten prem umfor property
i nsurance for the prior cal endar year for nenber insurers. Any
remai ni ng deficit shall be recovered through energency
assessnent s under sub-sub-subparagraph (111).

(I'11) Upon a deternmination by the board of directors
that a deficit exceeds the anmount that will be recovered
t hrough regul ar assessnents on nenber insurers, pursuant to
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), the

8
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1| board shall levy, after verification by the departnent,

2 | enmergency assessnents to be collected by nenber insurers and
3| by underwiting associations created pursuant to this section
4| which wite property insurance, upon issuance or renewal of

5| property insurance policies other than National Fl ood

6 | Insurance policies in the year or years followi ng | evy of the
7 | regul ar assessnments. The anount of the energency assessnent

8| collected in a particular year shall be a uniform percentage
9] of that year's direct witten prem umfor property insurance
10| for all nenber insurers and underwiting associations,

11 | excluding National Flood Insurance policy prem uns, as

12 | annual |y determ ned by the board and verified by the

13 | departnent. The departnent shall verify the arithnetic

14 | cal cul ations involved in the board' s determination wthin 30
15| days after receipt of the informati on on which the

16 | determ nati on was based. Notwi thstanding any ot her provision
17 | of law, each nenber insurer and each underwiting association
18 | created pursuant to this section shall collect energency

19 | assessnents fromits policyhol ders wi thout such obligation
20| being affected by any credit, limtation, exenption, or
21 | defernent. The energency assessnments so collected shall be
22 | transferred directly to the association on a periodic basis as
23 | determ ned by the association. The aggregate anount of
24 | energency assessnents | evied under this sub-sub-subparagraph
25| in any cal endar year nmay not exceed the greater of 10 percent
26 | of the anmbunt needed to cover the original deficit, plus
27 | interest, fees, conmissions, required reserves, and other
28 | costs associated with financing of the original deficit, or 10
29 | percent of the aggregate statewi de direct witten prem um for
30 | property insurance witten by nenber insurers and underwiting
31| associations for the prior year, plus interest, fees,
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conmm ssions, required reserves, and other costs associ ated
with financing the original deficit. The board may pl edge the
proceeds of the enmergency assessnents under this
sub- sub- subpar agraph as the source of revenue for bonds, to
retire any other debt incurred as a result of the deficit or
events giving rise to the deficit, or in any other way that
the board determines will efficiently recover the deficit. The
energency assessnents under this sub-sub-subparagraph shal
continue as long as any bonds issued or other indebtedness
incurred with respect to a deficit for which the assessnent
was i nmposed remai n outstandi ng, unless adequate provision has
been made for the paynent of such bonds or other indebtedness
pursuant to the docunent governing such bonds or other
i ndebt edness. Energency assessnents coll ected under this
sub- sub- subparagraph are not part of an insurer's rates, are
not prem um and are not subject to premumtax, fees, or
conmmi ssions; however, failure to pay the energency assessnent
shall be treated as failure to pay prem um

(1'V) Each nenber insurer's share of the total regular
assessnent s under sub-sub-subparagraph (I) or
sub- sub- subparagraph (I1) shall be in the proportion that the
insurer's net direct premiumfor property insurance in this
state, for the year preceding the assessnent bears to the
aggregate statewide net direct premumfor property insurance
of all nenber insurers, as reduced by any credits for
voluntary witings for that year

(V) If regular deficit assessnments are nmade under
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), or by
the Residential Property and Casualty Joint Underwriting
Associ ati on under sub-subparagraph (6)(b)3.a. or
sub- subparagraph (6)(b)3.b., the association shall |evy upon

10
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1| the association's policyholders, as part of its next rate

2| filing, or by a separate rate filing solely for this purpose,
3| a market equalization surcharge in a percentage equal to the
4 | total amount of such regul ar assessnents divided by the

5| aggregate statewide direct witten preniumfor property

6 | insurance for nenber insurers for the prior cal endar year

7 | Market equalization surcharges under this sub-sub-subparagraph
8 | are not considered premiumand are not subject to conm ssions,
9| fees, or prem umtaxes; however, failure to pay a market

10 | equal i zation surcharge shall be treated as failure to pay

11 | premi um

12 e. The governing body of any unit of |ocal governnent,
13 | any residents of which are insured under the plan, may issue
14 | bonds as defined in s. 125.013 or s. 166.101 to fund an

15 | assi stance program in conjunction with the association, for
16 | t he purpose of defraying deficits of the association. In order
17 | to avoid needless and indiscrimnate proliferation

18 | duplication, and fragnentation of such assistance prograns,

19 | any unit of |ocal government, any residents of which are
20 | insured by the association, may provide for the paynent of
21| | osses, regardless of whether or not the | osses occurred
22 | within or outside of the territorial jurisdiction of the |Ioca
23 | governnent. Revenue bonds may not be issued until validated
24 | pursuant to chapter 75, unless a state of energency is
25 | decl ared by executive order or proclamation of the Governor
26 | pursuant to s. 252.36 neking such findings as are necessary to
27 | determine that it is in the best interests of, and necessary
28| for, the protection of the public health, safety, and genera
29 | welfare of residents of this state and the protection and
30 | preservation of the economic stability of insurers operating
31| inthis state, and declaring it an essential public purpose to
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permt certain nmunicipalities or counties to i ssue bonds as
will provide relief to claimnts and policyhol ders of the
associ ation and insurers responsi ble for apportionnent of plan
| osses. Any such unit of |ocal governnent nmay enter into such
contracts with the association and with any other entity
created pursuant to this subsection as are necessary to carry
out this paragraph. Any bonds issued under this

sub- subpar agraph shall be payabl e fromand secured by noneys
received by the association fromassessnents under this
subpar agr aph, and assigned and pl edged to or on behalf of the
unit of local governnent for the benefit of the hol ders of
such bonds. The funds, credit, property, and taxi ng power of
the state or of the unit of l|ocal governnent shall not be

pl edged for the paynent of such bonds. If any of the bonds
remai n unsold 60 days after issuance, the departnent shal
require all insurers subject to assessnent to purchase the
bonds, which shall be treated as adnmtted assets; each insurer
shall be required to purchase that percentage of the unsold
portion of the bond issue that equals the insurer's relative
share of assessment liability under this subsection. An

i nsurer shall not be required to purchase the bonds to the
extent that the departnent determ nes that the purchase woul d
endanger or inpair the solvency of the insurer. The authority
granted by this sub-subparagraph is additional to any bondi ng
authority granted by subparagraph 6.

3. The plan shall also provide that any nenber with a
surplus as to policyholders of $20 mllion or less witing 25
percent or nore of its total countryw de property insurance
premiuns in this state nmay petition the departnent, within the
first 90 days of each cal endar year, to qualify as a linted
apportionnent conpany. The apportionnment of such a nenber

12

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 2002 CS/ HB 1361
200-575- 02

conpany in any cal endar year for which it is qualified shal
not exceed its gross participation, which shall not be
affected by the formula for voluntary witings. In no event
shall a limted apportionnment conpany be required to
participate in any apportionnment of |osses pursuant to

sub- sub- subparagraph 2.d. () or sub-sub-subparagraph 2.d.(11)
in the aggregate which exceeds $50 nmillion after paynent of
avail abl e plan funds in any cal endar year. However, a linited
apportionnent conpany shall collect fromits policyhol ders any
ener gency assessnent inposed under sub-sub-subparagraph
2.d.(I'l'l). The plan shall provide that, if the departnent
determ nes that any regul ar assessnment will result in an

i mpai rnent of the surplus of a linited apportionnment conpany,
the departnment may direct that all or part of such assessnent
be deferred. However, there shall be no limtation or
defernent of an energency assessnent to be collected from

pol i cyhol ders under sub-sub-subparagraph 2.d.(111).

4. The plan shall provide for the defernent, in whole
or in part, of a regular assessnent of a nenber insurer under
sub- sub- subparagraph 2.d.(I) or sub-sub-subparagraph 2.d.(11),
but not for an energency assessnent collected from
pol i cyhol ders under sub-sub-subparagraph 2.d.(1I1), if, in the
opi ni on of the comi ssioner, paynent of such regul ar
assessnment woul d endanger or inpair the solvency of the nenber
insurer. In the event a regul ar assessnent agai nst a nenber
insurer is deferred in whole or in part, the anbunt by which
such assessnent is deferred may be assessed agai nst the other
menber insurers in a manner consistent with the basis for
assessnents set forth in sub-sub-subparagraph 2.d. (1) or
sub- sub- subparagraph 2.d. (I1).
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5.a. The plan of operation may include deductibles and
rules for classification of risks and rate nodifications
consistent with the objective of providing and maintaining
funds sufficient to pay catastrophe | osses.

b. The association may require arbitration of a rate
filing under s. 627.062(6). It is the intent of the
Legislature that the rates for coverage provided by the
associ ation be actuarially sound and not conpetitive with
approved rates charged in the admtted voluntary nmarket such
that the association functions as a residual market nechanism
to provide insurance only when the insurance cannot be
procured in the voluntary market. The plan of operation shal
provide a nechanismto assure that, beginning no later than
January 1, 1999, the rates charged by the association for each
line of business are reflective of approved rates in the
voluntary market for hurricane coverage for each |line of
business in the various areas eligible for association
cover age.

c. The association shall provide for w ndstorm

coverage on residential properties in limts up to $10 mllion
for commercial lines residential risks and up to $1 million
for personal lines residential risks. If coverage with the

association is sought for a residential risk valued in excess
of these limts, coverage shall be available to the risk up to
the repl acenent cost or actual cash value of the property, at
the option of the insured, if coverage for the risk cannot be
| ocated in the authorized market. The associ ati on nust accept

a commercial lines residential risk with linmts above $10
mllion or a personal lines residential risk with lints above
$1 million if coverage is not available in the authorized

mar ket. The association may wite coverage above the lints
14

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 2002 CS/ HB 1361
200-575- 02

specified in this subparagraph with or without facultative or
ot her reinsurance coverage, as the association deternines
appropri at e.

d. The plan of operation nust provide objective
criteria and procedures, approved by the departnent, to be
unifornmy applied for all applicants in determ ning whether an
i ndividual risk is so hazardous as to be uninsurable. In
maki ng this deternmination and in establishing the criteria and
procedures, the foll owi ng shall be considered:

(1) \Whether the likelihood of a loss for the
i ndividual risk is substantially higher than for other risks
of the sane class; and

(1) Whether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er ni ned.

The acceptance or rejection of a risk by the association
pursuant to such criteria and procedures nust be construed as
the private placenent of insurance, and the provisions of
chapter 120 do not apply.

e. The policies issued by the association nust provide
that if the association obtains an offer from an authorized
insurer to cover the risk at its approved rates under either a
standard policy including wind coverage or, if consistent with
the insurer's underwiting rules as filed with the departnent,
a basic policy including wind coverage, the risk is no | onger
eligible for coverage through the association. Upon
termination of eligibility, the association shall provide
witten notice to the policyhol der and agent of record stating
that the association policy nust be cancel ed as of 60 days
after the date of the notice because of the offer of coverage

15
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1| froman authorized insurer. O her provisions of the insurance
2| code relating to cancell ation and notice of cancellation do

3| not apply to actions under this sub-subparagraph

4 f. Association policies and applications nust include
5] a notice that the association policy could, under this

6 | section, be replaced with a policy issued by an aut hori zed

7 | insurer that does not provide coverage identical to the

8 | coverage provided by the association. The notice shall also

9 | specify that acceptance of association coverage creates a

10 | concl usive presunption that the applicant or policyholder is
11 | aware of this potential

12 g. The association shall not require the securing of
13| flood insurance as a condition of coverage if the insured or
14 | applicant executes a form approved by the departnent affirm ng
15| that flood insurance is not provided by the association and
16 | that if flood insurance is not secured by the applicant or

17 ) insured in addition to coverage by the association, the risk
18 | will not be covered for flood damage. An association

19 | policyhol der electing not to secure flood insurance and

20 | executing a formas provided herein making a claimfor water
21 | damage agai nst the associ ati on shall have the burden of

22 | provi ng the danage was not caused by fl oodi ng.

23 | Notwi t hst andi ng other provisions of this subsection, the

24 | associ ati on nay deny coverage to an applicant or insured who
25| refuses to execute the formdescribed herein.

26 6.a. The plan of operation may authorize the fornmation
27 | of a private nonprofit corporation, a private nonprofit

28 | uni ncor porated associ ation, a partnership, a trust, alinted
29 | liability conpany, or a nonprofit rmutual conpany which may be
30 | enpower ed, anong ot her things, to borrow noney by issuing

31| bonds or by incurring other indebtedness and to accunul ate

16
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reserves or funds to be used for the paynent of insured

cat astrophe | osses. The plan nmay authorize all actions
necessary to facilitate the i ssuance of bonds, including the
pl edgi ng of assessnents or other revenues.

b. Any entity created under this subsection, or any
entity fornmed for the purposes of this subsection, may sue and
be sued, may borrow nopney; issue bonds, notes, or debt
instrunents; pledge or sell assessnents, market equalization
surcharges and ot her surcharges, rights, prem uns, contractua
rights, projected recoveries fromthe Florida Hurricane
Cat astrophe Fund, other reinsurance recoverables, and other
assets as security for such bonds, notes, or debt instrunents;
enter into any contracts or agreenents necessary or proper to
acconpl i sh such borrow ngs; and take other actions necessary
to carry out the purposes of this subsection. The association
may i ssue bonds or incur other indebtedness, or have bonds
i ssued on its behalf by a unit of |ocal governnment pursuant to
subparagraph (g)2., in the absence of a hurricane or other
weat her-rel ated event, upon a determ nation by the association
subj ect to approval by the departnent that such action woul d
enable it to efficiently neet the financial obligations of the
associ ation and that such financings are reasonably necessary
to effectuate the requirenments of this subsection. Any such
entity may accurul ate reserves and retain surpluses as of the
end of any association year to provide for the paynent of
| osses incurred by the association during that year or any
future year. The association shall incorporate and continue
the plan of operation and articles of agreenent in effect on
the effective date of chapter 76-96, Laws of Florida, to the
extent that it is not inconsistent with chapter 76-96, and as
subsequently nodified consistent with chapter 76-96. The board

17
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of directors and officers currently serving shall continue to
serve until their successors are duly qualified as provided
under the plan. The assets and obligations of the plan in
effect immediately prior to the effective date of chapter
76-96 shall be construed to be the assets and obligations of
t he successor plan created herein.

c. Inrecognition of s. 10, Art. | of the State
Constitution, prohibiting the inpairnent of obligations of
contracts, it is the intent of the Legislature that no action
be taken whose purpose is to inpair any bond indenture or
financi ng agreenent or any revenue source conmtted by
contract to such bond or other indebtedness issued or incurred
by the association or any other entity created under this
subsecti on.

7. On such coverage, an agent's renuneration shall be
t hat anmount of nobney payable to the agent by the terns of his
or her contract with the conpany with which the business is
pl aced. However, no conmi ssion will be paid on that portion of
the premiumwhich is in excess of the standard prem um of that
conpany.

8. Subject to approval by the departnent, the
association nmay establish different eligibility requirenents
and operational procedures for any line or type of coverage
for any specified eligible area or portion of an eligible area
if the board determ nes that such changes to the eligibility
requi renments and operational procedures are justified due to
the voluntary nmarket being sufficiently stable and conpetitive
in such area or for such Iine or type of coverage and that
consuners who, in good faith, are unable to obtain insurance
t hrough the voluntary market through ordinary methods woul d
continue to have access to coverage fromthe association. Wen

18
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coverage is sought in connection with a real property
transfer, such requirenents and procedures shall not provide
for an effective date of coverage |ater than the date of the
closing of the transfer as established by the transferor, the
transferee, and, if applicable, the | ender

9. Notwithstandi ng any other provision of |aw

a. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
the association created or purported to be created pursuant to
any financing docunents to secure any bonds or other
i ndebt edness of the association shall be and remain valid and
enforceabl e, notw thstanding the cormmencenent of and during
the continuation of, and after, any rehabilitation
i nsol vency, |iquidation, bankruptcy, receivership,
conservat orshi p, reorgani zation, or simlar proceedi ng agai nst
t he associ ation under the laws of this state or any other
appl i cabl e | aws.

b. No such proceeding shall relieve the association of
its obligation, or otherwise affect its ability to performits
obligation, to continue to collect, or levy and collect,
assessnents, market equalization or other surcharges,
projected recoveries fromthe Florida Hurricane Catastrophe
Fund, reinsurance recoverables, or any other rights, revenues,
or other assets of the association pl edged.

c. Each such pledge or sale of, lien upon, and
security interest in, including the priority of such pl edge,
lien, or security interest, any such assessnents, energency
assessnents, market equalization or renewal surcharges,
projected recoveries fromthe Florida Hurricane Catastrophe
Fund, reinsurance recoverables, or other rights, revenues, or
ot her assets which are collected, or |evied and coll ect ed,

19
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1| after the coomencenent of and during the pendency of or after
2 | any such proceedi ng shall continue unaffected by such

3 | proceedi ng.

4 d. As used in this subsection, the term"financing

5| docunents" neans any agreenent, instrunent, or other docunent
6 | now existing or hereafter created evidencing any bonds or

7 | other indebtedness of the association or pursuant to which any
8 | such bonds or other indebtedness has been or may be issued and
9 | pursuant to which any rights, revenues, or other assets of the
10 | association are pledged or sold to secure the repaynment of

11 | such bonds or indebtedness, together with the payment of

12 | interest on such bonds or such indebtedness, or the paynment of
13 | any other obligation of the association related to such bonds
14 | or indebt edness.

15 e. Any such pledge or sale of assessnents, revenues,
16 | contract rights or other rights or assets of the association
17 | shall constitute a lien and security interest, or sale, as the
18 | case may be, that is immediately effective and attaches to

19 | such assessnents, revenues, contract, or other rights or

20 | assets, whether or not inposed or collected at the tine the

21| pledge or sale is nade. Any such pledge or sale is effective,
22 | valid, binding, and enforceabl e agai nst the association or

23 | other entity making such pledge or sale, and valid and bi ndi ng
24 | agai nst and superior to any conpeting clainms or obligations

25| owed to any other person or entity, including policyholders in
26 | this state, asserting rights in any such assessnents,

27 | revenues, contract, or other rights or assets to the extent

28 | set forth in and in accordance with the terns of the pl edge or
29 | sale contained in the applicable financing docunents, whether
30| or not any such person or entity has notice of such pl edge or
31
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1| sale and without the need for any physical delivery,

2| recordation, filing, or other action

3 f. There shall be no liability on the part of, and no
4 | cause of action of any nature shall arise against, any nenber
5| insurer or its agents or enpl oyees, agents or enpl oyees of the
6 | associ ation, nenbers of the board of directors of the

7 | association, or the departnment or its representatives, for any
8 | action taken by themin the performance of their duties or

9| responsibilities under this subsection. Such inmmunity does not
10| apply to actions for breach of any contract or agreenent

11 | pertaining to insurance, or any willful tort.

12 (6) ClTIZENS RESHPENTHAE PROPERTY | NSURANCE

13 | CORPORATI ON ANB—CASUALTY—J-OHNT—UNBERWRHFHNG-ASSOCHATHON. - -

14 (a)1. The Legislature finds that actual and threatened
15| catastrophic | osses to property in this state from hurricanes
16 | have caused insurers to be unwilling or unable to provide

17 | property insurance coverage to the extent sought and needed.
181t is in the public interest and a public purpose to assist in
19 | assuring that property in the state is insured so as to

20| facilitate the renedi ati on, reconstruction, and repl acenent of
21 | damaged or destroyed property in order to reduce or avoid the
22 | negative effects otherwise resulting to the public health,

23| safety, and welfare; to the econony of the state; and to the
24 | revenues of the state and | ocal governnents needed to provide
25| for the public welfare. It is necessary, therefore, to provide
26 | property insurance to applicants who are in good faith

27 | entitled to procure insurance through the voluntary nmarket but
28 | are unable to do so. The Legislature intends by this

29 | subsection that property insurance be provided and that it

30| continues, as long as necessary, through an entity organi zed
31| to achieve efficiencies and economes, all toward the

21
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achi evenent of the foregoing public purposes. Because it is

essential for the corporation to have the maxi mum fi nanci al

responses to pay clains following a catastrophic hurricane, it

is the intent of the Legislature that the i ncone of the

corporation be exenpt fromfederal incone taxation and that

interest on the debt obligations issued by the corporation be

exenpt from federal incone taxation

2. The Residential Property and Casualty Joint

Underwriting Association originally created by this statute

shall be known, as of July 1, 2002, as the Citizens Property

| nsurance Corporation. The corporation shall provide insurance

for residential and commerci al

g I . I . I . A
: ot . b . F
property—and—castatty—insurance—coveri-hg—+estdentiat property,

for applicants who are in good faith entitled, but are unable,

to procure insurance through the voluntary market. The
cor porati on assectatt+oenr shall operate pursuant to a plan of
operati on approved by order of the departnent. The plan is
subj ect to continuous review by the departnment. The depart nent
may, by order, w thdraw approval of all or part of a plan if
t he departnent determines that conditions have changed since
approval was granted and that the purposes of the plan require
changes in the plan. For the purposes of this subsection
residential coverage includes both personal |ines residential
coverage, which consists of the type of coverage provided by
honmeowner's, nobile hone owner's, dwelling, tenant's,
condom niumunit owner's, and simlar policies, and commerci al
lines residential coverage, which consists of the type of
coverage provided by condoni ni um associ ati on, apartnent
buil ding, and sinilar policies.

22
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(b)1. Al insurers authorized to wite one or nore
subj ect lines of business in this state are subject to

assessnent by the corporation and, for the purposes of this

subsection, are referred to collectively as "assessabl e

insurers." lnsurers witing one or nore subject |ines of

business in this state pursuant to part VIII of chapter 626

are not assessable insurers, but insureds who procure one or

nore subject lines of business in this state pursuant to part

VII1 of chapter 626 are subject to assessment by the

corporation and are referred to collectively as "assessabl e

insureds." An authorized insurer's assessnent |iability—ether

I I L o I L I I
" e - . II I f
o ol I I . I -
Assectation—Arenber—s—participation shall begin on the first

day of the cal endar year followi ng the year in which the

i nsurer nerber was issued a certificate of authority to
transact insurance for subject lines of business in this state
and shall terminate 1 year after the end of the first cal endar
year during which the insurer merber no | onger holds a
certificate of authority to transact insurance for subject
lines of business in this state.

2.a. Al revenues, assets, liabilities, |osses, and
expenses of the corporati on asseciat+on shall be divided into
three two separate accounts as foll ows:

(1) A personal |lines account for personal residential

policies issued by the corporation or issued by the

Resi dential Property and Casualty Joint Underwiting

Associ ation and renewed by the corporation on risks that are

not located in areas eligible for coverage in the Florida

23
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1| Wndstorm Underwiting Association as those areas were defined
2| on January 1, 2002,

3 (I'1) A conmercial |lines account for conmerci al

4 | residential policies issued by the corporation or issued by

5] the Residential Property and Casualty Joint Underwiting

6 | Associ ation and renewed by the corporation on risks that are
7| not located in areas eligible for coverage in the Florida

8 | Wndstorm Underwriting Associ ation as those areas were defined
9| on January 1, 2002; and

10 (1'1'1) A high-risk account for personal residential

11| policies and commercial residential and commerci al

12 | nonresidential property policies issued by the corporation or
13 | transferred to the corporation on risks that are located in
14 | areas eligible for coverage in the Florida Wndstorm

15| Underwiting Association as those areas were defined on

16 | January 1, 2002. The departnent nmmy renove territory fromthe
17 | area eligible for wind-only and quota-share coverage if, after
18 | a public hearing, the departnment finds that the foll ow ng

19| criteria have been net:
20 (A) Adnmitted insurers in the voluntary nmarket are
21| willing and able to wite sufficient amounts of residential
22 | coverage for all perils, including windstormin the territory,
23| such that the renmining risks covered by wind-only policies
24 | may be transferred to basic or standard personal |ines
25| policies issued by the corporation without a significant
26 | increase in the probable maxi rum | oss of the corporation
27 | attributable to such policies.
28 (B) Such action will not significantly inpair econonic
29 | growth in the territory or prevent financial institutions from
30 | maki ng nortgage | oans covering properties in the territory.
31
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1| For purposes of the admi nistrative proceedings to deternine

2 | whether a territory should be renoved fromthe eligible area
3| the proposed action shall be deened to affect the substanti al
4| interests of any person who owns residential property within
5] the territory and any insurer that provides coverage to any

6| residential property within the territory. The high-risk

7 | account nmust al so include quota share prinmary insurance under
8 | subpar agraph (c) 2.

9 b. The three separate accounts nmust be nmintai ned as
10| long as financing obligations entered into by the Florida

11 | Wndstorm Underwriting Association or Residential Property and
12 | Casualty Joint Underwiting Association are outstanding, in
13 | accordance with the terns of the correspondi ng financing

14 | docunents. Wen the financing obligations are no | onger

15| outstanding, in accordance with the terns of the correspondi ng
16 | fi nanci ng docunents, the corporation may use a single account
17 | for all revenues, assets, liabilities, |osses, and expenses of
18 | t he cor por ati on. —onre—of—whieh—s—For—persona—Hnes

19 | restdenttal——coverages—ant—the—other—eof—whiech—+sfor—comerctal
20 | Hnes—restdenttal—coverages—
21 c. Revenues, assets, liabilities, |osses, and expenses
22 | not attributable to particul ar accounts eeverages shall be
23 | prorated anong between the accounts.
24 d. The Legislature finds that the revenues of the
25| corporation are revenues that are necessary to neet the
26 | requirenents set forth in docunents authorizing the i ssuance
27 | of bonds under this subsection
28 e. No part of the incone of the corporation nay inure
29| to the benefit of any private person
30 3. Wth respect to a deficit in an account:
31
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a. Wien the deficit incurred in a particul ar cal endar
year is not greater than 10 percent of the aggregate statew de
direct witten prenmiumfor the subject |ines of business for
the prior cal endar year for—atH—renber—insurers, the entire
deficit shall be recovered through regul ar assessnents of
assessabl e merber i nsurers under paragraph (g) and assessabl e

i nsureds.

b. Wen the deficit incurred in a particul ar cal endar
year exceeds 10 percent of the aggregate statew de direct
witten prem umfor the subject |ines of business for the
prior cal endar year fer—atH—nenrber—insurers, the corporation
assoctat+on shall |evy regul ar assessnents afm—assesstent on
assessabl e mrerber i nsurers under paragraph (g) and on

assessabl e insureds in an anount equal to the greater of 10

percent of the deficit or 10 percent of the aggregate
statewide direct witten premumfor the subject |ines of
busi ness for the prior cal endar year fer—aH—+erber—insurers.
Any remaining deficit shall be recovered through energency
assessnent s under sub-subparagraph d.

c. FEach assessabl e mrenber insurer's share of the
anount bei ng assessed toetat—assesstent under sub-subparagraph
a. or sub-subparagraph b. shall be in the proportion that the

assessabl e mrerber insurer's direct witten prem umfor the
subj ect lines of business for the year preceding the
assessnent bears to the aggregate statewide direct witten
premium for the subject |lines of business for that year for
aH—enrber—insurers. The assessnent percentage applicable to
each assessable insured is the ratio of the anpbunt being

assessed under sub-subparagraph a. or sub-subparagraph b. to

the aggregate statewide direct witten premiumfor the subject

lines of business for the prior year. Assessnents |evied by
26
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t he corporation on assessabl e insurers under sub-subparagraphs

a. and b. shall be paid as required by the corporation's plan

of operation and paragraph (g). Assessnents |levied by the

corporation on assessabl e i nsureds under sub-subparagraphs a.

and b. shall be collected by the surplus |ines agent at the

time the surplus lines agent collects the surplus lines tax
required by s. 626.932 and shall be paid to the Florida
Surplus Lines Service Ofice at the tine the surplus |ines

agency pays the surplus lines tax to the Florida Surplus Lines

Service Ofice. Upon receipt of regular assessments from

surplus lines agents, the Florida surplus Lines Service Ofice

shal|l transfer the assessnents directly to the corporation as

determ ned by the corporation

d. Upon a deternination by the board of governors that
a deficit in an account exceeds the anmount that will be
recovered t hrough regul ar assessments ef—tnenber—nsurers under
sub- subpar agraph a. or sub-subparagraph b., the board shal
| evy, after verification by the departnent, energency
assessnents to be collected by assessabl e sertber i nsurers and
the corporation and collected from assessabl e i nsureds by

I L o I I o . hied
wrHte—subject—Hnes—of—bustaess upon i ssuance or renewal of
policies for subject Iines of business, excluding Nationa

Fl ood I nsurance poli ci es;—+na—the—year—or—years—foHowrngtevy
of—the—regutar—assessrents. The anmpount of the energency

assessnent collected in a particular year shall be a uniform

percentage of that year's direct witten prem umfor subject
| ines of business and all accounts of the corporation fer—atH

rerber—nsurers—and—underwitnRg—associat+ons, excl udi ng

Nati onal Flood I nsurance Program policy prem uns, as annually

determ ned by the board and verified by the departnent. The
27
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departnment shall verify the arithnetic cal culations involved
in the board's determination within 30 days after receipt of
the informati on on which the determ nati on was based.

Not wi t hst andi ng any ot her provision of law, the corporation
and each assessabl e renber insurer that anrd—each—underwiting
assoctation—created—under—this——section—whiech wites subject

| ines of business shall collect energency assessnents fromits

pol i cyhol ders wi thout such obligation being affected by any
credit, limtation, exenption, or defernent. Energency
assessnents |levied by the corporation on assessabl e i nsureds

shall be collected by the surplus lines agent at the tine the

surplus lines agent collects the surplus lines tax required by
s. 626.932 and shall be paid to the Florida Surplus Lines
Service Ofice at the tine the surplus |ines agent pays the

surplus lines tax to the Florida Surplus Lines Service Ofice.

The energency assessnents so collected shall be transferred
directly to the corporati on asseciat+oenr on a periodic basis as
determ ned by the corporation assectati+on. The aggregate
anount of energency assessnents | evied under this

sub- subparagraph in any cal endar year may not exceed the
greater of 10 percent of the anpbunt needed to cover the
original deficit, plus interest, fees, conm ssions, required
reserves, and other costs associated with financing of the
original deficit, or 10 percent of the aggregate statew de
direct witten premumfor subject lines of business and for

all accounts of the corporati on witten—byrenrber—insurers—and
wrderwi-tng—assoectations for the prior year, plus interest,

fees, commissions, required reserves, and other costs

associated with financing the original deficit.
e. The board may pl edge the proceeds of assessnents,
projected recoveries fromthe Florida Hurricane Catastrophe
28
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1| Fund, other insurance and rei nsurance recoverabl es, market

2 | equali zati on surcharges and ot her surcharges, and other funds
3| available to the corporati on asseciation as the source of

4 | revenue for and to secure bonds issued under paragraph (g),

5| bonds or other indebtedness issued under subparagraph (c)3.

6| or lines of credit or other financing nechanisns issued or

7 | created under this subsection, or to retire any other debt
8|incurred as a result of deficits or events giving rise to

9| deficits, or in any other way that the board deternmines wll
10 | efficiently recover such deficits. The purpose of the |lines of
11| credit or other financing nmechanisns is to provide additiona
12 | resources to assist the corporation asseeratioft in covering
13 | clains and expenses attributable to a catastrophe. As used in
14 | this subsection, the term "assessnents" includes regul ar

15 | assessnents under sub-subparagraph a., sub-subparagraph b., or
16 | subparagraph (g)1. and energency assessnents under

17 | sub-subparagraph d. Energency assessnents coll ected under

18 | sub-subparagraph d. are not part of an insurer's rates, are
19 | not premium and are not subject to premumtax, fees, or
20 | conmi ssions; however, failure to pay the energency assessnent
21| shall be treated as failure to pay prem um The energency
22 | assessnents under sub-subparagraph d. shall continue as |ong
23 | as any bonds issued or other indebtedness incurred with
24 | respect to a deficit for which the assessnent was i nposed
25 | remai n out standi ng, unl ess adequate provision has been made
26 | for the paynment of such bonds or other indebtedness pursuant
27 | to the docunments governi ng such bonds or other indebtedness.
28 f. As used in this subsection, the term"subject lines
29 | of business" nmeans insurance witten by assessable insurers or
30 | procured by assessabl e insureds on real or personal property,
31| as defined in s. 624.604, including insurance for fire,

29
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1| industrial fire, allied |lines, farnowners multiperil

2 | honeowners nultiperil, comrercial nultiperil, and nobile

3| hones, and including liability coverage on all such insurance,
4| but excluding inland marine as defined in s. 624.607(3) and

5| excludi ng vehicle insurance as defined in s. 624.605(1) other
6 | than i nsurance on nohbile hones used as pernanent dwellings.

7 g. The Florida Surplus Lines Service Ofice shal

8 | deternmine annually the aggregate statewide witten premumin
9 | subject lines of business procured by assessabl e i nsureds and
10| shall report that infornmation to the corporation in a form and
11 ) at atinme the corporation specifies to ensure that the

12 | corporation can neet the requirenents of this subsection and
13 | the corporation's financing obligations.

14 h. The Florida Surplus Lines Service Ofice shal

15| verify the proper application by surplus |lines agents of

16 | assessnment percentages for regul ar assessnments and energency
17 | assessnents | evi ed under this subparagraph on assessabl e

18 | insureds and shall assist the corporation in ensuring the

19 | accurate, tinely collection and paynent of assessnents by

20| surplus lines agents as required by the corporation. —wth

21 | respect—to—thepersona—tnes—account—any—persona—Hnes

22 | potey—deftined—in—s—62740625—andreans—wth—+respeet—to—the
23 | eomrereia—HnRes—account—atH——comeretat—property—and

24 | comrereciat—fire—tnsurance—

25 (c) The plan of operation of the corporation

26 | association:

27 +—May—provi-tde—for—one—or—nore—destghated—+nstrers,
28 o i o . | elai .

29 behalf—of—td o o I e I
30 | 4 I et Lt ed el I I F

31 F r I " . e busi I II
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1.2~ Must provide for adoption of residential property
and casualty insurance policy forns and commerci al residential

and nonresidential property insurance forns, which forns nust

be approved by the departnent prior to use. The corporation
assoctat+on shall adopt the followi ng policy forns:

a. Standard personal lines policy fornms that tnetuding
wHt—ecoverage,—whieh are conprehensive multiperil policies
provi di ng what—s—generat-y—econstdered—to—-be full coverage of
a residential property equival ent siwitar to the coverage

provided in the private insurance market under a dwelling fire
anr—HOS—2, HO 3, HO 4, or HO 6 policy.
N o o . F et e
_hiet I I e I Cbedi
I I . I I I relud e
coverage—
b. e~ Basic personal lines policy forms that inetuding
wHt—ecoverage,—whiech are policies sinmlar to an HO-8 policy or

a dwelling fire policy that provide coverage neeting the

requi rements of the secondary nortgage narket, but which
coverage is nore limted than the coverage under a standard

policy.

kel I I e I bed—i
I I e I I I el tde—ind
coverage—
31
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c.e~ Commercial lines residential policy forms
retuding—wind—coverage that are generally sinmilar to the
basic perils of full coverage obtainable for comerci al
residential structures in the admtted voluntary narket.

d. Commercial lines nonresidential property insurance

forns that cover the peril of wind only. The formis

applicable only to commercial |ines nonresidential properties

located in areas eligible for coverage in the Florida

W ndst orm Underwriting Associ ation as those areas were defined

on January 1, 2002.

2.a. Must provide that the corporation adopt a program

in which the corporation and authorized insurers enter into

guota share primary insurance agreenents for hurricane

coverage, as defined in s. 627.4025(2)(a), for eligible risks,

and adopt property insurance forns for eligible risks which

cover the peril of wind only. As used in this subsection, the

term

(1) "Quota share prinmary insurance" neans an

arrangenent in which the primary hurri cane coverage of an

eligible risk is provided in specified percentages by the

corporation and an authorized insurer. The corporation and

aut hori zed insurer are each solely responsible for a specified

percentage of hurricane coverage of an eligible risk as set

forth in a quota share prinary insurance agreenment between the

corporation and an authorized insurer. The responsibility of

the corporation or authorized insurer to pay its specified

percentage of hurricane |osses of an eligible risk, as set

forth in the quota share prinmary insurance agreenent nay not

be altered by the inability of the other party to the

agreenent to pay its specified percentage of hurricane | osses.

Eligible risks that are provided hurricane coverage through a
32
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guota share primary insurance arrangenent nust be provided

policy forns that set forth the obligations of the corporation

and aut hori zed insurer under the arrangenent, and that clearly

speci fy the percentages of quota share prinmary insurance

provided by the corporation and authorized insurer

(1) "Eligible risks" neans personal |lines residential

and commercial lines residential risks that neet the

underwiting criteria of the corporation and are located in

areas that were eligible for coverage by the Florida Wndstorm

Underwriting Association on January 1, 2002.

b. The corporation may enter into quota share prinary

i nsurance agreenents with authorized insurers at corporation

coverage levels of 90 percent and 50 percent.

c. |If the corporation determi nes that additiona

coverage levels are necessary to nmaxinize participation in

guota share prinmary insurance agreenents by authorized

insurers, the corporation may establish additional coverage

| evel s. However, the corporation's quota share prinary

i nsurance coverage |l evel nmay not exceed 90 percent.

d. Any quota share prinmary insurance agreenent entered

into between an authorized insurer and the corporation nust

provide for a uniform specified percentage of coverage of

hurricane | osses, by county or territory as set forth by the

corporation board, for all eligible risks of the authorized

i nsurer covered under the quota share prinmary insurance

agreenent .

e. Any quota share prinmary insurance agreenent entered

into between an authorized insurer and the corporation is

subj ect to review and approval by the departnent.

f. For all eligible risks covered under gquota share

primary insurance agreenents, the exposure and coverage | evels

33
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for both the corporation and authorized insurers shall be

reported by the corporation to the Florida Hurricane

Cat astrophe Fund. For all policies of eligible risks covered

under quota share prinary insurance agreenents, the

corporation and the authorized insurer shall nmintain conplete

and accurate records for the purpose of exposure and | oss

rei mbursenent audits as required by Florida Hurricane

Cat astrophe Fund rules. The corporation and the authorized

i nsurer shall each nmamintain duplicate copies of policy

decl arati on pages and supporting clai ns docunments.

g. The rates charged by the corporation for covering

eligible personal lines residential risks under quota share

primary insurance agreenents for the coverage levels in

sub- subparagraphs b. and c. nust be based on the fornmula A

times B, where Ais the percentage of coverage provi ded under

the quota share agreenent and B is the rate that the

corporation would charge the owners of the subject property

for wind-only policies as provided in subparagraph (d)3.

Rates for coverage of other risks under quota share agreenents

shal |l be cal culated according to a formul a approved by the

departnment and derived fromthe corporation's rates for direct

i nsurance of such other risks.

h. The quota share prinmary insurance agreenent between

the corporation and an authorized insurer nust set forth the

specific terns under which coverage is provided, including,

but not linmted to, the sale and servicing of policies issued

under the agreenent by the insurance agent of the authorized

i nsurer producing the business, the reporting of infornmation

concerning eligible risks, the paynent of preniumto the

corporation, and arrangenents for the adjustnment and paynent

34
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of hurricane clains incurred on eligible risks by the clains

adj uster and personnel of the authorized insurer

. a1 d ol ¥ : et
e _hiet I I e I Cbedi
I I b I I I relud e
coverage—
3. May provide that the corporation asseciationr nay
enpl oy or otherwi se contract with individuals or other

entities to provide adninistrative or professional services
that nay be appropriate to effectuate the plan. The

cor porati on assectati+enr shall have the power to borrow funds,
by issuing bonds or by incurring other indebtedness, and shal
have ot her powers reasonably necessary to effectuate the
requi rements of this subsection. The corporation may, but is

not required to, seek judicial validation of its bonds or

ot her i ndebtedness under chapter 75. The corporation

assoctat+on may i ssue bonds or incur other indebtedness, or
have bonds issued on its behalf by a unit of |ocal governnent
pursuant to subparagraph (g)2., in the absence of a hurricane
or other weather-related event, upon a determination by the
cor porati on assoctatioef, subject to approval by the
departnent, that such action would enable it to efficiently
neet the financial obligations of the corporation assectatioen
and that such financings are reasonably necessary to
ef fectuate the requirenents of this subsection. The
corporati on assoectatt+oerr is authorized to take all actions
needed to facilitate tax-free status for any such bonds or
i ndebt edness, including formation of trusts or other
affiliated entities. The corporati on asseciratien shall have
the authority to pl edge assessnents, projected recoveries from
the Florida Hurricane Catastrophe Fund, other reinsurance

35

CODING:Words st+ieken are deletions; words underlined are additions.




© 00O N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2002 CS/ HB 1361
200-575- 02

recoverabl es, market equalization and other surcharges, and
ot her funds available to the corporation assectatien as
security for bonds or other indebtedness. |In recognition of s.
10, Art. | of the State Constitution, prohibiting the
i mpai rnent of obligations of contracts, it is the intent of
the Legislature that no action be taken whose purpose is to
i mpair any bond indenture or financing agreenent or any
revenue source commtted by contract to such bond or other
i ndebt edness.

4.a. Must require that the corporation asseetration
operate subject to the supervision and approval of a board of
governors consisting of 7 +3 individuals fromdiverse

geogr aphi cal areas of the state, appointed by the Treasurer

The appoi ntnent of each board nenber is subject to

confirmation by three nenbers of the Cabinet as provided in s.
6, Art. IV of the State Constitution. The termof office of a
board nenber term nates upon termination of the termof office

of the official who appointed the board nmenber. The Treasurer

shal | designate one of the appointees as chair. Al board
nenbers serve at the pleasure of the Treasurer. —netuding—2

whe—s—eleeted—as—<chair—Fhe board—shall——consist—of—
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the—conm-sstonrer—at—any—tire—for——cause-Al | board nenbers

i ncluding the chair, nmust be appointed to serve for 3-year

terms begi nning annually on a date designated by the plan. Any
board vacancy shall be filled for the unexpired termby the

Treasurer. The Treasurer shall appoint a technical advisory

group to provide information and advice to the board of

governors in connection with the board's duties under this

subsection. The executive director and seni or nmanagers of the

corporation shall be engaged by the Treasurer and serve at the

pl easure of the Treasurer. The executive director is

responsi ble for enploying other staff as the corporation nmay

require, subject to review and concurrence by the Ofice of

t he Treasurer.

b. To ensure the effective and efficient

i npl erentation of this section, the Treasurer shall appoint

the board of governors by July 1, 2002. The board of governors

shall work in conjunction with the Residential Property

| nsurance Market Coordinating Council to address appropriate

organi zational, operational, and financial nmatters relating to

the corporation. In addition, after consultation with the

Resi dential Property |Insurance Market Coordi nati ng Council,

the Treasurer nmmy postpone the inplenentation of the
37
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provi sions of paragraph (I) and any other provision this

section related to the operation of the corporation for a

period not to exceed 180 days if the Treasurer deternines that

phasing-in these provisions is necessary to ensure the

effective and efficient inplenentation of the corporation's

operations or financing arrangenents. However, the Treasurer

may not affect any provision in paragraph (b) or any other

provision of this section related to financing arrangenents

entered into by the Florida Wndstorm Underwriting Associ ati on

or the Florida Residential Property and Casualty Joint

Underwriting Association and the ability of those entities or

the corporation to service its debts and nmaintain the capacity

to repay funds secured under those arrangenents.

5. Must provide a procedure for determning the
eligibility of a risk for coverage, as follows:

a. Wth respect to personal lines residential risks,
if the risk is offered full coverage froman authorized

insurer at the insurer's approved rate under either a standard

policy tnetuding—wne——coverage or, if consistent with the

insurer's underwiting rules as filed with the departnent, a
basi ¢ policy rnetuding—wne—coverage, the risk is not eligible
for any policy issued by the corporation asseeiation. |f the
risk accepts an offer of coverage through the narket

assi stance plan or an offer of coverage through a nmechani sm
establ i shed by the corporation asseeiration before a policy is
i ssued to the risk by the corporation asseeiation or during
the first 30 days of coverage by the corporati on asseciratiot,
and the produci ng agent who subnmitted the application to the
plan or to the corporation assectatienr is not currently

appoi nted by the insurer, the insurer shall either:

38
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(1) Pay to the producing agent of record of the

policy, for the first year, an anount which is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(I'1)y Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the insurer's

usual and customary comni ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent by the new insurer, the new insurer shall pay the
agent in accordance wi th sub-sub-subparagraph (1).appoint—the

\ \ \

If the risk is not able to obtain any such offer, the risk is

eligible for either a standard policy rhetutding—wrad—coverage

or a basic policy inetuding—wnad—ecoverage i ssued by the
cor porati on assoctati+oen; however, if the risk could not be

i nsured under a standard policy rhetuding—wind—coverage

regardl ess of nmarket conditions, the risk shall be eligible

for a basic policy inetuding—wntd—coverage unl ess rejected
under subparagraph 8. The corporation asseeiation shal

determ ne the type of policy to be provided on the basis of

39
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obj ective standards specified in the underwiting nmanual and
based on generally accepted underwriting practices.

b. Wth respect to comercial |ines rest+dential risks,
if the risk is offered coverage under a policy +hetuting—wrd
coverage froman aut horized insurer at its approved rate, the
risk is not eligible for any policy issued by the corporation
assoctat+on. |If the risk accepts an offer of coverage through
the market assistance plan or an offer of coverage through a
nmechani sm est abl i shed by the corporati on asseciation before a
policy is issued to the risk by the corporati on asseciratioet,
and the producing agent who subnmitted the application to the
pl an or the corporation asseetat+on is not currently appointed
by the insurer, the insurer shall either:

(1) Pay to the producing agent of record of the

policy, for the first year, an anount which is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(1) Ofer to allow the producing agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the insurer's

usual and customary comni ssion for the type of policy witten.

If the new or producing agent is unwilling or unable to accept

appoi ntnent by the new insurer, the new insurer shall pay the
agent in accordance with sub-sub-subparagraph (1).appoint—the

\ \ \
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If the risk is not able to obtain any such offer, the risk is

eligible for a policy irRetuding—wnad—coverage i ssued by the
cor porati on assettratiot.

6. Must include rules for classifications of risks and
rates therefor.

7. Must provide that if prem um and investnent incone
for an account attributable to a particular cal endar ptan year

are in excess of projected | osses and expenses for the account
of—the—ptan attributable to that year, such excess shall be
held in surplus in the account. Such surplus shall be

available to defray deficits as to future years and shall be
used for that purpose prior to assessing assessabl e renber
i nsurers and assessabl e insureds as to any cal endar ptan year

8. Must provide objective criteria and procedures to
be uniformy applied for all applicants in deternining whether
an individual risk is so hazardous as to be uninsurable. In
maki ng this deternmination and in establishing the criteria and
procedures, the foll owi ng shall be consi dered:

a. \Whether the likelihood of a loss for the individua
risk is substantially higher than for other risks of the sane
class; and

b. Wether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er nmi ned.

41
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The acceptance or rejection of a risk by the corporation

assoctat+on shall be construed as the private placenent of

i nsurance, and the provisions of chapter 120 shall not apply.
9. Must provide that the corporation asseciati+on shal

nmake its best efforts to procure catastrophe reinsurance at

reasonabl e rates, as determ ned by the board of governors.
10. Must provide that in the event of regular deficit

© 00 N o O W DN P

assessnent s under sub-subparagraph (b)3.a. or sub-subparagraph

=
o

(b)3.b., in the personal |lines account, the commercial lines
residential account, or the high-risk account er—by—the

L orid i I L o I
stb-—stub-—stubparagraph—{(2-{b)r2—t{H—or—sub-—stub-subparagraph
2r(b)y2—d—{t++), the corporation assectation shall |evy upon

[N
[N

e el o
AW N

15 | cor porati on assectat+oen policyholders in such account in its
16 | next rate filing, or by a separate rate filing solely for this
17 | purpose, a nmarket equalization surcharge in a percentage equa
18| to the total anpbunt of such regular assessnents divided by the
19 | aggregate statewide direct witten prem umfor subject |lines
20 | of busi ness for—renber—insurers for the prior cal endar year

21 | Market equali zation surcharges under this subparagraph are not
22 | consi dered prenium and are not subject to comissions, fees,
23| or prem umtaxes; however, failure to pay a narket

24 | equal i zation surcharge shall be treated as failure to pay

25 | prem um

26 11. The policies issued by the corporation asseeciration
27 | must provide that, if the corporation asseetati+on or the

28 | mar ket assi stance plan obtains an offer froman authorized

29 | insurer to cover the risk at its approved rates ungder—erther—a
30 | standard—poHey—tnectuding—wnad—coverage—or—abastec—poH—cy

31 | ihaetuting—wne—<coverage, the risk is no longer eligible for
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renewal eeverage through the corporati on asseciation. However—

12. Corporation Assoeiration policies and applications
nmust include a notice that the corporati on asseciation policy
coul d, under this section er—s—627/35%%, be replaced with a
policy issued by an authorized adgmtted i nsurer that does not
provi de coverage identical to the coverage provided by the
cor porati on assectati+enr. The notice shall al so specify that
acceptance of corporation assectatioen coverage creates a
concl usive presunption that the applicant or policyholder is
aware of this potential

13. May establish, subject to approval by the
departnent, different eligibility requirenents and operationa
procedures for any line or type of coverage for any specified
county or area if the board determ nes that such changes to
the eligibility requirenments and operational procedures are
justified due to the voluntary nmarket being sufficiently
stabl e and conpetitive in such area or for such line or type
of coverage and that consuners who, in good faith, are unable
to obtain insurance through the voluntary market through
ordi nary nethods woul d continue to have access to coverage

43
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fromthe corporation asseciat+oen. When coverage is sought in
connection with a real property transfer, such requirenents
and procedures shall not provide for an effective date of
coverage later than the date of the closing of the transfer as
established by the transferor, the transferee, and, if
appl i cabl e, the | ender.

14. Must provide that, with respect to the high-risk

account, any assessable insurer with a surplus as to

policyhol ders of $25 nmillion or less witing 25 percent or

nore of its total countryw de property insurance preniuns in

this state nay petition the departnent, within the first 90

days of each cal endar year, to qualify as a linmted

apporti onnent conpany. In no event shall alinited

apportionnent conpany be required to participate in the

portion of any assessnent, within the high-risk account,

pursuant to sub-subparagraph (b)3.a. or sub-subparagraph

(b)3.b. in the aggregate which exceeds $50 nmillion after

payrment of available high-risk account funds in any cal endar

year. However, a linited apporti onnent conpany shall collect

fromits policyhol ders any energency assessnent inposed under

sub- subparagraph (b)3.d. The plan shall provide that, if the

departnent deternines that any regul ar assessnent will result

in an inpairnent of the surplus of a limted apporti onnent

conpany, the departnment nay direct that all or part of such

assessnent be deferred. However, there shall be no limtation

or defernent of an energency assessnent to be collected from

pol i cyhol ders under sub-subparagraph (b) 3. d.

15. Must provide that the corporation appoint as its

|icensed agents only those agents who al so hold an appoi nt nent

as defined in s. 626.104 with an insurer who at the tine of

the agent's initial appointnment by the corporation is
44
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1| authorized to wite and is actually witing personal |ines
2| residential property coverage, comercial residential property
3 | coverage, or conmercial nonresidential property coverage
4| within the state.
5 (d)1. It is the intent of the Legislature that the
6 | rates for coverage provided by the corporation asseeration be
7 | actuarially sound and not conpetitive with approved rates
8| charged in the adnitted voluntary nmarket, so that the
9 | corporation asseectat+on functions as a residual narket
10 | nechanismto provide insurance only when the insurance cannot
11| be procured in the voluntary narket. Rates shall include an
12 | appropriate catastrophe | oading factor that reflects the
13 | actual catastrophic exposure of the corporation asseciation
14 I . I I L I e tal
15 | er—strptus—and—the—assoctation—shatH—ecarefuHy—revieweach
16 | rate—fHngtoe—assure—that—provi-der—conpensation—is—not
17 | exeessive.
18 2. For each county, the average rates of the
19 | corporati on assectat+on for each |ine of business for persona
20| lines residential policies excluding rates for wi nd-only
21| policies shall be no |lower than the average rates charged by
22 | the insurer that had the highest average rate in that county
23| anobng the 20 insurers with the greatest total direct witten
24 | premiumin the state for that |line of business in the
25 | precedi ng year, except that with respect to nobile hone
26 | coverages, the average rates of the corporation assoeciration
27 | shall be no lower than the average rates charged by the
28 | insurer that had the highest average rate in that county anpng
29 | the 5 insurers with the greatest total witten prem umfor
30 | nobile home owner's policies in the state in the preceding
31| year.
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3. Rates for personal lines residential w nd-only

policies nmust be actuarially sound and not conpetitive with

approved rates charged by authorized insurers. Beginning July

1, 2002, the rate plans used by the Florida Wndstorm

Underwriting Association on January 1, 2002, shall becone the

rate plans of the corporation for all wind-only rates. Wth

respect to personal lines residential wind-only rates, the

corporation shall continue the phase in of such rate plan

until the full actuarially indicated rates are conpletely

phased in. The Legislature recognizes that while it is a

matter of public necessity for the wind-only rates eventually

to reach their full actuarially indicated |evel as provided in

such rate plan, the rapid i npl enentation of these rates wll

create a hardship for sone wind-only policyholders. Therefore

the corporation shall continue to phase in the rate plan, but

shall limt the premiumincrease to any wi nd-only persona

lines residential policyholder in any year to 15 percent. The

15-percent linmitation shall first apply with respect to

policies issued or renewed on or after July 1, 2003. The

15-percent linitation applies only to a residence for which

the property owner has provided the corporation with proof

that the property qualifies for a honestead exenpti on under

chapter 196 or to a property val ued at $500, 000 or |ess

according to the property appraiser's nost recent official

appr ai sal

4.3— Rates for commercial |ines restdential coverage
shal |l not be subject to the requirenents of subparagraph 2.
but shall be subject to all other requirenents of this
paragraph and s. 627.062.
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1 5.4~ Nothing in this paragraph shall require or allow
2 | the corporation asseetat+onr to adopt a rate that is inadequate
3 | under s. 627.062 or—to—+etucerates—approved—under—s—627-062.
4 6. 5 Fhe—associatton—ay t+regqutre—arbitration—of—a

5 | HHngpurstant—to—Ss—627+062(6)—RateFiHngs—ef—the

6 | asseciation—under—this—paragraph—shatH—be—rade—on—a—use—and

7 | Htebasis—untder—s—6270862(2(a)2-The corporation

8 | asseciat+on shall nmake a rate filing at | east once a year, but
9| no nore often than quarterly.

10 7. In addition to the rates otherw se deternined

11 | pursuant to this paragraph, the corporation shall inpose and
12 | collect an anpbunt equal to the premumtax provided for in s.
13| 624.509 to augnent the financial resources of the corporation
14 (e) If coverage in an account through—the—asseetration
15 | is—hereby—activated—effectiveupon—approvat—eft—theptan—and
16 | shaH—rermain——activated—unti-t——coverage i s deactivated pursuant
17 | to paragraph (f)—Fhereafter, coverage through the corporation
18 | assectatt+onr shall be reactivated by order of the departnent

19 | only under one of the follow ng circunstances:

20 1. If the market assistance plan receives a m ni num of
21| 100 applications for coverage within a 3-nonth period, or 200
22 | applications for coverage within a 1l-year period or |ess for
23 | residential coverage, unless the nmarket assistance plan

24 | provides a quotation fromadnmtted carriers at their filed

25| rates for at |least 90 percent of such applicants. Any narket
26 | assistance plan application that is rejected because an

27 | individual risk is so hazardous as to be uninsurabl e using the
28 | criteria specified in subparagraph (c)8. shall not be included
29 | in the mnimum percentage cal cul ation provided herein. In the
30| event that there is a legal or adm nistrative challenge to a
31| determination by the departnent that the conditions of this
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1 | subparagraph have been nmet for eligibility for coverage in the
2 | corporation asseetat+on, any eligible risk may obtain coverage
3| during the pendency of such chall enge.

4 2. In response to a state of energency declared by the
5| Governor under s. 252.36, the departnent may activate coverage
6 | by order for the period of the energency upon a finding by the
7 | departnent that the energency significantly affects the

8| availability of residential property insurance.

9 (f)1. The corporation shall file with the departnent
10 | quarterly statenments of financial condition, an annua

11 | statenment of financial condition, and audited fi nanci al

12 | statenents in the manner prescribed by law. In addition, the
13 | corporation shall report to the departnent nonthly on the

14 | types, premium exposure, and distribution by county of its

15 )| policies in force, and shall subnit other reports as the

16 | departnent requires to carry out its oversight of the

17 | corporati on.

18 2. The activities of the corporation asseetration shal
19 | be reviewed at | east annually by the departnent to deternine
20 | whet her board—and—upen—reconrendation—by—theboard——o
21 it i —coverage shall be
22 | deactivated in an account on the basis H—the—departrent—inds
23| that the conditions giving rise to its activation no |onger
24 | exi st.
25 (g)1. The corporation board shall certify to the
26 | departnent its needs for annual assessnments as to a particul ar
27 | cal endar year, and for any startup—ot interimassessnents that
28 | it deens to be necessary to sustain operations as to a
29 | particular year pending the receipt of annual assessnents.
30 | Upon verification, the departnent shall approve such
31| certification, and the corporation beatrd shall |evy such
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1 | annual —startupor interimassessnents. Such assessnents

2| shall be prorated as provided in paragraph (b). The

3| corporation beard shall take all reasonable and prudent steps
4 | necessary to collect the amount of assessnent due from each

5 | assessabl e partietpating—renber insurer, including, if

6| prudent, filing suit to collect such assessnent. |f the

7 | corporation beard is unable to collect an assessnent from any
8 | assessabl e aerber i nsurer, the uncoll ected assessnents shal

9| be levied as an additional assessnment agai nst the assessable
10 | partietpating—renber i nsurers and any assessabl e partieirpating
11 | reber insurer required to pay an additional assessnent as a
12 | result of such failure to pay shall have a cause of action

13 | agai nst such nonpayi ng assessabl e renber i nsurer. Assessnents
14 | shall be included as an appropriate factor in the naking of
15| rates. The failure of a surplus lines agent to collect and

16 | renit any regul ar or energency assessnent |evied by the

17 | corporation is considered to be a violation of s. 626.936 and
18 | subjects the surplus lines agent to the penalties provided in
19 | that secti on.
20 2. The governing body of any unit of |ocal governnent,
21| any residents of which are insured by the corporation
22 | assoeiration, may issue bonds as defined in s. 125.013 or s.
231 166.101 fromtine to tinme to fund an assi stance program in
24 | conjunction with the corporation assectati+oenr, for the purpose
25| of defraying deficits of the corporation assectatioen. |In order
26 | to avoi d needless and indiscrimnate proliferation
27 | duplication, and fragnentati on of such assistance prograns,
28 | any unit of local governnent, any residents of which are
29 | insured by the corporation asseciration, may provide for the
30 | paynent of |osses, regardl ess of whether or not the | osses
31| occurred within or outside of the territorial jurisdiction of
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the |l ocal governnent. Revenue bonds may not be issued unti
val i dated pursuant to chapter 75, unless a state of energency
is declared by executive order or proclamation of the Governor
pursuant to s. 252.36 naking such findings as are necessary to
determine that it is in the best interests of, and necessary
for, the protection of the public health, safety, and genera

wel fare of residents of this state and—theprotection—and

. ey . T o .
a—this—state;and declaring it an essential public purpose to

permt certain nmunicipalities or counties to i ssue such bonds
as wWill permt relief to claimnts and policyhol ders of the

cor por ati on jeirnt—untderwitingassoctation—antinstrers
responstbte—for—apportionmrent—of—association—tosses. Any such
unit of local governnent may enter into such contracts with
t he corporation asseeiration and with any other entity created
pursuant to this subsection as are necessary to carry out this
par agraph. Any bonds i ssued under this subparagraph shall be
payabl e from and secured by noneys received by the corporation
assoctat+on from energency assessnents under sub-subparagraph
(b)3.d., and assigned and pl edged to or on behalf of the unit
of local government for the benefit of the holders of such
bonds. The funds, credit, property, and taxing power of the
state or of the unit of |ocal governnent shall not be pl edged
for the paynent of such bonds. |f any of the bonds remmin
unsold 60 days after issuance, the departnent shall require
all insurers subject to assessnent to purchase the bonds,
whi ch shall be treated as adm tted assets; each insurer shal
be required to purchase that percentage of the unsold portion
of the bond issue that equals the insurer's relative share of
assessnent liability under this subsection. An insurer shal
not be required to purchase the bonds to the extent that the
50
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departnent deternines that the purchase woul d endanger or
i mpair the solvency of the insurer

3.a. taaddirtion—to—any—ecredi-ts—bonuses—or

exenptions—provi-ded—under—s—627-35%1-The corporati on beard
shall adopt one or nore prograns a—pregram subject to approval

by the departnent for the reduction of both new and renewal
writings in the corporation assoeirationr. The corporati on board
may consi der any prudent and not unfairly discrinmnatory

approach to reduci ng corporation assocrat+onr witings, and may
but—rust adopt at—teast a credit agai nst assessnent liability
or other liability that provides an incentive for insurers to
take risks out of the corporation assectation and to keep
risks out of the corporation asseciratt+oenr by nmai ntai ning or
increasing voluntary witings in counties or areas in which
cor porati on assoctati+on risks are highly concentrated and a
programto provide a fornula under which an insurer
voluntarily taking risks out of the corporati on asseciatioen by
mai ntai ning or increasing voluntary witings will be relieved
wholly or partially fromassessnents under sub-subparagraphs
(b)3.a. and b. Wien the corporation enters into a contractua

agreenent for a take-out plan, the producing agent of record

of the corporation policy is entitled to retain any unear ned

conm ssion on such policy, and the insurer shall either

(1) Pay to the producing agent of record of the

policy, for the first year, an anount which is the greater of

the insurer's usual and customary conmi ssion for the type of

policy witten or a policy fee equal to the usual and

customary conm ssion of the corporation; or

(1) Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the insurer's
51
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1| usual and customary conmi ssion for the type of policy witten.
2| 1f the new or producing agent is unwilling or unable to accept
3 | appointnment by the new insurer, the new insurer shall pay the
4 | agent in accordance with sub-sub-subparagraph (I).
5 b. Any credit or exenption fromregul ar assessnents
6 | adopt ed under this subparagraph shall |ast no | onger than the
7] 3 years following the cancellation or expiration of the policy
8 | by the corporation assectati+oen. Wth the approval of the
9 | departnent, the board nmay extend such credits for an
10 | additional year if the insurer guarantees an additional year
11| of renewability for all policies renoved fromthe corporation
12 | assectat+on, or for 2 additional years if the insurer
13 | guarantees 2 additional years of renewability for all policies
14 | so renpved
15 c. There shall be no credit, limtation, exenption, or
16 | defernment from energency assessnents to be collected from
17 | policyhol ders pursuant to sub-subparagraph (b)3.d.
18 4. The plan shall provide for the defernent, in whole
19 ) or in part, of the assessnent of an assessabl e a—+enrber
20 | insurer, other than an energency assessnent collected from
21| policyhol ders pursuant to sub-subparagraph (b)3.d., if the
22 | departnent finds that paynent of the assessnent woul d endanger
23| or inpair the solvency of the insurer. In the event an
24 | assessnent agai nst an assessabl e a—+enber insurer is deferred
251 in whole or in part, the anpbunt by which such assessnent is
26 | deferred may be assessed agai nst the other assessabl e renber
27 | insurers in a manner consistent with the basis for assessnents
28 | set forth in paragraph (b).
29 (h) Nothing in this subsection shall be construed to
30 | preclude the issuance of residential property insurance
31| coverage pursuant to part VIII of chapter 626.
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(i) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any
assessabl e wertber insurer or its agents or enployees, the
cor porati on assoectationr or its agents or enployees, nenbers of
the board of governors or their respective designhees at a
board neeting, corporation assectatien conmittee nenbers, or
the departnent or its representatives, for any action taken by
themin the performance of their duties or responsibilities
under this subsection. Such inmunity does not apply to:

1. Any of the foregoing persons or entities for any
willful tort;

2. The corporation assectatien or its serviecihRgor
produci ng agents for breach of any contract or agreenent
pertaining to insurance coverage;

3. The corporation assectation with respect to
i ssuance or paynent of debt; or

4. Any assessabl e werber insurer with respect to any
action to enforce an assessabl e a—+enrber insurer's obligations
to the corporation asseciat+on under this subsection

(j) The Restdential—Property—and—Casuatty—Joint
I o o . _ !
eonm-sstof—However-For the purposes of s. 199.183(1), the
cor por ati on Restdenttal—Property—and—Casualty Joint
Ynderwi-ting—Assoctati+on shall be considered a politica

subdi vi si on of the state and shall be exenpt fromthe

corporate incone tax. The prem uns, assessnents, investnent

i ncone, and other revenue of the corporation are funds

received for providing property insurance coverage as required

by this subsection, paying clains for Florida citizens insured

by the corporation, securing and repaying debt obligations

i ssued by the corporation, and conducting all other activities
53
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of the corporation, and shall not be considered taxes, fees,

|icenses, or charges for services inposed by the Legislature

on individuals, businesses, or agencies outside state

governnent. Bonds and other debt obligations issued by or on

behal f of the corporation are not to be considered "State

bonds" within the neaning of s. 215.58(10). The corporation is

not subject to the procurenent provisions of chapter 287, and

policies and decisions of the corporation relating to

i ncurring debt, |evying of assessnents and the sal e, issuance,

continuation, ternms and clains under corporation policies, and

all services relating thereto, are not subject to the

provi sions of chapter 120. The corporation is not required to

obtain or to hold a certificate of authority issued by the

departnent, nor is it required to participate as a nenber

insurer of the Florida Insurance Guaranty Associ ation

However, the corporation is required to pay, in the sane

manner as an authorized insurer, assessnents pl edged by the

Fl orida | nsurance Guaranty Associ ation to secure bonds issued

or other indebtedness incurred to pay covered clains arising

frominsurer insolvencies caused by, or proximately rel ated

to, hurricane losses. It is the intent of the Legislature that

the tax exenptions provided in this paragraph will augnent the

financial resources of the corporation to better enable the

corporation to fulfill its public purposes. Any bonds issued

by the corporation, their transfer, and the i ncone therefrom

i ncluding any profit nmade on the sale thereof, shall at al

times be free fromtaxation of every kind by the state and any

political subdivision or local unit or other instrunentality

t hereof; however, this exenption does not apply to any tax

i nposed by chapter 200 on interest, incone, or profits on debt

obl i gati ons owned by corporations other than the corporation
54
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1 (k) Upon a determination by the departnent board—-of

2 | governors that the conditions giving rise to the establishnent
3| and activation of the corporation assecirat+etr no | onger exist,
4 | ant—upor—the—consent—thereto—byorder—of—the—departrnentt he

5| corporation asseetat+on is dissolved. Upon dissolution, the

6 | assets of the association shall be applied first to pay al

7| debts, liabilities, and obligations of the corporation

8 | asseciati+on, including the establishnment of reasonabl e

9| reserves for any contingent liabilities or obligations, and
10| all renmining assets of the corporation asseeration shal

11 | becone property of the state and deposited in the Florida

12 | Hurricane Catastrophe Fund.

13 (1)1. Effective July 1, 2002, policies of the

14 | Residential Property and Casualty Joint Underwiting

15| Associ ation shall becone policies of the corporation. A

16 | obligations, rights, assets and liabilities of the Residential
17 | Property and Casualty Joint Underwriting Association

18 | i ncl udi ng bonds, note and debt obligations, and the financing
19 | docunents pertaining to them becone those of the corporation
20| as of July 1, 2002. The corporation is not required to issue
21 | endorsenents or certificates of assunption to insureds during
22| the remaining termof in-force transferred poli ci es.

23 2. Effective July 1, 2002, policies of the Florida

24 | Wndstorm Underwiting Association are transferred to the

25| corporation and shall becone policies of the corporation. A
26 | obligations, rights, assets, and liabilities of the Florida
27 | Wndstorm Underwiting Association, including bonds, note, and
28 | debt obligations, and the financing docunents pertaining to
29 | themare transferred to and assuned by the corporation on July
30| 1, 2002. The corporation is not required to i ssue endor senent
31
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or certificates of assunption to insureds during the renaining

termof in-force transferred policies.

3. The Florida Wndstorm Underwriting Association and

the Residential Property and Casualty Joint Underwriting

Associ ation shall take all actions as nmay be proper to further

evi dence the transfers and shall provide the docunents and

i nstrunents of further assurance as nmmy reasonably be

requested by the corporation for that purpose. The corporation

shal | execute assunptions and instruments as the trustees or

other parties to the financing docunents of the Florida

W ndst orm Underwriting Associ ation or the Residential Property

and Casualty Joint Underwiting Association nmay reasonably

request to further evidence the transfers and assunptions,

whi ch transfers and assunpti ons, however, are effective on the

date provided under this paragraph whether or not, and

regardl ess of the date on which, the assunptions or

instrunents are executed by the corporation. Subject to the

rel evant financing docunents pertaining to their outstandi ng

bonds, notes, indebtedness, or other financing obligations,

t he noneys, investnents, receivables, choses in action, and

other intangibles of the Florida Wndstorm Underwiting

Associ ation shall be credited to the high-risk account of the

corporation, and those of the personal |lines residential

coverage account and the commercial |lines residential coverage

account of the Residential Property and Casualty Joint

Underwriting Association shall be credited to the persona

| ines account and the comercial |ines account, respectively,

of the corporation.

4, FEffective July 1, 2002, a new applicant for

property insurance coverage who woul d ot herwi se have been

eligible for coverage in the Florida Wndstorm Underwiting
56
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1| Association is eligible for coverage fromthe corporation as
2| provided in this subsection

3 5. The transfer of all policies, obligations, rights,
4| assets, and liabilities fromthe Florida Wndstorm

5] Underwriting Association to the corporation and the renam ng
6| of the Residential Property and Casualty Joint Underwiting

7 | Association as the corporation shall in no way affect the

8 | coverage with respect to covered policies as defined in s.

9] 215.555(2)(c) provided to these entities by the Florida

10 | Hurricane Catastrophe Fund. The coverage provided by the

11| Florida Hurricane Catastrophe Fund to the Florida W ndstorm
12 | Underwiting Association based on its exposures as of June 30,
13| 2002, and each June 30 thereafter shall be redesignated as

14 | coverage for the high-risk account of the corporation. The

15| coverage provided by the Florida Hurricane Catastrophe Fund to
16 | the Residential Property and Casualty Joint Underwiting

17 | Associ ation based on its exposures as of June 30, 2002, and
18 | each June 30 thereafter shall be transferred to the persona
19 | lines account and the conmercial lines account of the
20 | corporation. The high-risk account shall be treated, for al
21| Florida Hurricane Catastrophe Fund purposes, as if it were a
22 | separate participating insurer with its own exposures,
23 | rei nbursenent prem um and | oss rei nbursenent. Likew se, the
24 | personal lines and commercial |lines accounts shall be viewed
25| together, for all Florida Hurricane Catastrophe Fund purposes,
26| as if the two accounts were one and represent a single,
27 | separate participating insurer with its own exposures,
28 | rei nbursenment prenm um and | oss rei nbursenent. The coverage
29 | provided by the Florida Hurricane Catastrophe Fund to the
30 | corporation shall constitute and operate as a full transfer of
31| coverage fromthe Florida Wndstorm Underwriting Associ ati on
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and Residential Property and Casualty Joint Underwiting to

t he corporati on.

6. The departnent may, by order, postpone the July 1,

2002, effective dates set forth in this paragraph if the

departnent finds that effectuation of these dates cannot be
acconpl i shed due to energency conditions. AH—oebtHgations,
ghts ’ bt 4 L orid I

(m Notwi thstandi ng any ot her provision of |aw

1. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
t he corporation assoeeiration created or purported to be created
pursuant to any financing docurments to secure any bonds or
ot her i ndebtedness of the corporation asseetati+on shall be and
remain valid and enforceable, notw thstandi ng the comrencenent
of and during the continuation of, and after, any
rehabilitation, insolvency, |iquidation, bankruptcy,
recei vershi p, conservatorship, reorganization, or sinilar
proceedi ng agai nst the corporation assectation under the | aws
of this state.

2. No such proceeding shall relieve the corporation
assoctat+on of its obligation, or otherwise affect its ability
to performits obligation, to continue to collect, or |levy and
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col l ect, assessnments, narket equalization or other surcharges
under subparagraph (c)10., or any other rights, revenues, or
ot her assets of the corporati on asseciat+on pl edged pursuant
to any financing docunents.

3. Each such pledge or sale of, lien upon, and
security interest in, including the priority of such pl edge,
lien, or security interest, any such assessnents, narket
equal i zation or other surcharges, or other rights, revenues,
or other assets which are collected, or |levied and coll ect ed,
after the commencenent of and during the pendency of, or
after, any such proceeding shall continue unaffected by such
proceeding. As used in this subsection, the term"financing
docunent s" neans any agreenent or agreenents, instrument or
i nstrunents, or other document or docunents now existing or
hereafter created evidencing any bonds or other indebtedness
of the corporation asseerationr or pursuant to which any such
bonds or ot her indebtedness has been or nmay be issued and
pursuant to which any rights, revenues, or other assets of the
cor porati on assoctation are pledged or sold to secure the
repaynment of such bonds or indebtedness, together with the
payrment of interest on such bonds or such indebtedness, or the
payment of any other obligation or financial product, as

defined in the plan of operation of the corporation
assoctation related to such bonds or indebtedness.
4. Any such pledge or sale of assessnents, revenues,

contract rights, or other rights or assets of the corporation

assoctat+on shall constitute a lien and security interest, or

sale, as the case may be, that is imediately effective and

attaches to such assessnents, revenues, or contract rights or

other rights or assets, whether or not inposed or collected at

the tinme the pledge or sale is made. Any such pl edge or sale
59
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is effective, valid, binding, and enforceabl e against the
cor porati on assoectat+oenr or other entity making such pl edge or
sale, and valid and bindi ng agai nst and superior to any
conpeting clains or obligations owed to any ot her person or
entity, including policyholders in this state, asserting
rights in any such assessnents, revenues, or contract rights
or other rights or assets to the extent set forth in and in
accordance with the terns of the pledge or sale contained in
t he applicabl e financing docunents, whether or not any such
person or entity has notice of such pledge or sale and without
the need for any physical delivery, recordation, filing, or
ot her acti on.
(n)1. The followi ng records of the corporation

o ol I I . I L
Assoectat+on are confidential and exenpt fromthe provisions of
s. 119.07(1) and s. 24(a), Art. | of the State Constitution

a. Underwiting files, except that a policyhol der or
an applicant shall have access to his or her own underwiting
files.

b. dains files, until ternmnation of all litigation
and settlenment of all clains arising out of the sane incident,
al t hough portions of the clains files may remain exenpt, as
ot herwi se provided by |aw. Confidential and exenpt clains file
records nay be rel eased to other governnental agencies upon
written request and denonstration of need; such records held
by the receiving agency remain confidential and exenpt as
provi ded for herein.

c. Records obtained or generated by an interna
auditor pursuant to a routine audit, until the audit is
conpleted, or if the audit is conducted as part of an
investigation, until the investigation is closed or ceases to
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be active. An investigation is considered "active" while the
i nvestigation is being conducted with a reasonable, good faith
belief that it could lead to the filing of adm nistrative,
civil, or crimnal proceedings.

d. Matters reasonably enconpassed in privileged
attorney-client conmunications.

e. Proprietary information licensed to the corporation
assoctat+on under contract and the contract provides for the
confidentiality of such proprietary information.

f. Al information relating to the nedical condition
or nedical status of a corporation an—assectation enpl oyee

which is not relevant to the enpl oyee's capacity to perform
his or her duties, except as otherw se provided in this
par agraph. Information which is exenpt shall include, but is
not linmted to, information relating to workers' conpensation
i nsurance benefits, and retirenent or disability benefits.

g. Upon an enpl oyee's entrance into the enpl oyee
assi stance program a programto assist any enpl oyee who has a
behavi oral or nedical disorder, substance abuse problem or
enotional difficulty which affects the enpl oyee's job
perfornmance, all records relative to that participation shal
be confidential and exenpt fromthe provisions of s. 119.07(1)

and s. 24(a), Art. | of the State Constitution, except as
ot herwi se provided in s. 112.0455(11).
h. Information relating to negotiations for financing,

rei nsurance, depopul ation, or contractual services, until the
concl usi on of the negotiations.

i. Mnutes of closed neetings regarding underwriting
files, and m nutes of closed neetings regarding an open cl ai ns
file until termination of all litigation and settlenent of al
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1| clainms with regard to that claim except that infornmation

2| otherwi se confidential or exenpt by law will be redact ed.

3

4 | When an authorized insurer is considering underwiting a risk
5| insured by the corporati on asseciation, relevant underwiting
6| files and confidential clains files nay be released to the

7| insurer provided the insurer agrees in witing, notarized and
8 | under oath, to naintain the confidentiality of such files.

9| Wen afileis transferred to an insurer that file is no

10| longer a public record because it is not held by an agency

11| subject to the provisions of the public records | aw

12 | Underwiting files and confidential clains files may al so be
13 | released to staff of and the board of governors of the narket
14 | assi stance plan established pursuant to s. 627.3515, who nust
15| retain the confidentiality of such files, except such files
16 | may be released to authorized insurers that are considering
17 | assuning the risks to which the files apply, provided the

18 | insurer agrees in witing, notarized and under oath, to

19 | maintain the confidentiality of such files. Finally, the
20 | corporation assectatien or the board or staff of the market
21 | assistance plan nay nake the follow ng i nfornmation obtained
22 | fromunderwiting files and confidential clains files
23 | available to licensed general lines insurance agents: nane,
24 | address, and tel ephone nunber of the residential property
25| owner or insured; location of the risk; rating information
26 | loss history; and policy type. The receiving |icensed genera
27 | lines insurance agent nust retain the confidentiality of the
28 | information received.
29 2. Portions of neetings of the corporation Residential
30 | Preperty—antd—Castuatty—Joint—bnderwi-ting—Assoectation are
31| exenpt fromthe provisions of s. 286.011 and s. 24(b), Art. |
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of the State Constitution wherein confidential underwiting
files or confidential open clains files are discussed. Al
portions of corporation assecitation neetings which are cl osed
to the public shall be recorded by a court reporter. The
court reporter shall record the tines of conmrencenent and
termnation of the neeting, all discussion and proceedi ngs,
the nanes of all persons present at any tine, and the nanes of
al| persons speaking. No portion of any closed neeting shal
be off the record. Subject to the provisions hereof and s.
119.07(2)(a), the court reporter's notes of any closed neeting
shal |l be retained by the corporation assectat+oerr for a m ni mum
of 5 years. A copy of the transcript, |ess any exenpt natters,
of any cl osed neeting wherein clains are di scussed shal
becone public as to individual clains after settlenent of the
claim

(o) It is the intent of the Legislature that the

amendnents to this subsection enacted in 2002 shoul d, over

time, reduce the probable naxi numw ndstormlosses in the

residual markets and shoul d reduce the potential assessnents

to be levied on property insurers and policyhol ders statew de.

In furtherance of this intent:

1. The board shall, on or before February 1 of each

year, provide a report to the President of the Senate and the

Speaker of the House of Representatives showi ng the reduction

or increase in the 100-year probable nmaxi num |l oss attributabl e

to wind-only coverages and the quota share program under this

subsection conbi ned, as conpared to the benchmark 100-year

probabl e maxi num | oss of the Florida Wndstorm Underwriting

Associ ation. For purposes of this paragraph, the benchmark

100- year probabl e maxi mum |l oss of the Florida Wndstorm

Underwriting Association shall be the cal cul ati on dated
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February 2001 and based on Novenber 30, 2000, exposures. In

order to ensure conparability of data, the board shall use the

sane nethods for calculating its probable maxi rum | oss as were

used to cal cul ate the benchnmark probabl e nmaxi mum | oss.

2. Beginning February 1, 2007, if the report under

subparagraph 1. for any year indicates that the 100-year

probabl e maxi num | oss attributable to wind-only coverages and

t he quota share program conbi ned does not reflect a reduction

of at least 25 percent fromthe benchnmark, the board shal

reduce the boundaries of the high-risk area eligible for

wi nd-only coverages under this subsection in a manner

cal cul ated to reduce such probable maxi rum|loss to an anopunt

at | east 25 percent bel ow t he benchnark

3. Beginning February 1, 2012, if the report under

subparagraph 1. for any year indicates that the 100-year

probabl e maxi num | oss attributable to wind-only coverages and

t he quota share program conbi ned does not reflect a reduction

of at |l east 50 percent fromthe benchmark, the boundaries of

the high-risk area eligible for wind-only coverages under this

subsection shall be reduced by the elimnation of any area

that is not seaward of a line 1,000 feet inland fromthe

I ntracoastal Waterway.

(p) In enacting the provisions of this section, the

Legi sl ature recogni zes that both the Florida Wndstorm

Underwriting Association and the Residential Property and

Casualty Joint Underwriting Association have entered into

financing arrangenents that obligate each entity to service

its debts and maintain the capacity to repay funds secured

under these financing arrangenents. It is the intent of the

Legislature that nothing in this section be construed to

conpronise, dimnish, or interfere with the rights of
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1| creditors under such financing arrangenents. It is further the
2]lintent of the Legislature to preserve the obligations of the
3| Florida Wndstorm Underwiting Associati on and Residentia

4| Property and Casualty Joint Underwriting Association with

5] regard to outstanding financing arrangenents, with such

6 | obligations passing entirely and unchanged to the corporation
7| So | ong as any bonds, notes, indebtedness, or other financing
8| obligations of the Florida Wndstorm Underwriting Associ ati on
9] or the Residential Property and Casualty Joint Underwiting
10 | Associ ation are outstanding, under the terns of the financing
11 | docunents pertaining to them the governing board of the

12 | corporation shall have and shall exercise the authority to

13| levy, charge, collect, and receive all prem uns, assessnents,
14 | surcharges, charges, revenues and receipts that the

15 | associations had authority to levy, charge, collect, or

16 | receive under the provisions of subsection (2) and subsection
17 |(6), respectively, as they existed on January 1, 2002, to the
18 | extent necessary to provi de noneys, together with other

19 | avai |l abl e nobneys of the corporation wthout exercise of the
20| authority provided by this paragraph, in at |east the anpunts,
21| and by the tinmes, as woul d be provided under those forner
22 | provisions of subsection (2) or subsection (6), respectively,
23| so that the value, anpbunt, and collectability of any assets,
24 | revenues, or revenue source pledged or conmmitted to, or any
25| lien thereon securing such outstandi ng bonds, notes,
26 | i ndebt edness, or other financing obligations will not be
27 | dimini shed, inpaired, or adversely affected by the anendnents
28 | nade by this act and to pernit conpliance with all provisions
29 | of financing docunents pertaining to such bonds, notes,
30 | i ndebt edness, or other financing obligations, or the security
31| or credit enhancenent for them and any reference in this
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subsection to bonds, notes, indebtedness, financing

obligations, or sinilar obligations, of the corporation shal

include like instrunents or contracts of the Florida Wndstorm

Underwriting Association and the Residential Property and

Casualty Joint Underwriting Association to the extent not

i nconsistent with the provisions of the financing docunents

pertaining to them

(q) Effective January 7, 2003, any reference in this

subsection to the Treasurer shall be deened to be a reference

to the Chief Financial Oficer and any reference to the

Departnent of |nsurance shall be deened to be a reference to

the Departnent of |nsurance and Financial Services or other

successor to the Departnent of Insurance specified by | aw
Section 3. Section 627.3517, Florida Statutes, is
created to read

627.3517 Consuner choice.--A provision of this part

may not be construed to inpair the right of any residual

nmar ket policyholder to select and maintain an agent of his or

her own choosing. This right nmay not be cancell ed, suspended,

i npeded, abridged, or otherw se conpronised by any rule, plan

of operation, or depopul ation plan, whet her through keepout,

takeout, nmidterm assunption, or any other neans, of any

I nsurance Ri sk Apportionnent plan or depopul ation plan

including, but not linmted to, those described in ss. 627.351
627.3511, and 627.3515. The departnment shall adopt any rul es
necessary to cause any Insurance Ri sk Apportionnment Plan or

Mar ket Assi stance Plan under this part to denpbnstrate that its

operations do not interfere with, pronote, or allow

interference with the rights created under this section. If

t he policyhol der chooses an agent who is either unable or

unwilling to be appointed with a particular carrier, the
66

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2002 CS/ HB 1361
200-575- 02

policyholder is not disqualified fromparticipation in the

appropriate residual market because of an offer of coverage in

the voluntary market. Any rule, plan of operation, or

depopul ati on plan, through keepout, takeout, nidterm

assunption, or any other neans, of any |nsurance Risk
Apportionnent plan is subject to ss. 627.351(2)(b) and
627.3511(4) (a).

Section 4. This act shall take effect July 1, 2002.
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