Fl ori da House of Representatives - 2002 HB 1397

By the Council for Healthy Communities and Representatives
Fasano and Kottkanp

1 Abill to be entitled

2 An act relating to sentencing; reenacting

3 sections 1, 3, 6, and 12 of chapter 99-188,

4 Laws of Florida; creating the "Three-Strike

5 Vi ol ent Felony O fender Act"; anending s.

6 775.084, F.S., relating to sentencing of

7 habi tual felony offenders, habitual violent

8 felony offenders, and violent career crimnals;
9 redefining the terns "habitual felony

10 of fender," "habitual violent felony offender,"
11 and "violent career crinmnal"; revising the
12 alternative tine periods within which the

13 habi tual felony offender, habitual violent

14 felony offender, or violent career crimna

15 could have comritted the felony for which the
16 sentence is to be inposed; providing that the
17 felony for which the sentence is to be inposed
18 coul d have been comitted either while the

19 def endant was serving a prison sentence or
20 ot her sentence or supervision, or within 5
21 years after the defendant's rel ease froma
22 prison sentence, probation, comunity control
23 or supervision or other sentence, under
24 speci fied circunmstances when the sentence was
25 i nposed as a result of a prior conviction for a
26 felony, enunerated felony, or other qualified
27 of fense; renoving certain references to
28 "commitnent" and ot herwi se conformn ng
29 term nol ogy; providing that the placing of a
30 person on probation wi thout an adjudication of
31 guilt shall be treated as a prior conviction
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1 regardl ess of when the subsequent offense was

2 commtted; defining "three-tine violent felony
3 of fender"; providing a category of enunerated

4 felony offenses within the definition

5 requiring the court to sentence a defendant as
6 a three-tine violent felony offender and inpose
7 certain mandatory nmininmumterns of inprisonnent
8 under specified circunstances when the

9 defendant is to be sentenced for commtting or
10 attenpting to conmit any of the enunerated

11 fel ony offenses and the defendant has

12 previously been convicted of committing or

13 attenpting to conmit any two of the enunerated
14 fel ony offenses; providing penalties; providing
15 procedures and criteria for court deternination
16 if the defendant is a three-tinme violent felony
17 of fender; providing for sentencing as a

18 three-tine violent felony offender; providing
19 mandatory term of inprisonment for |ife when

20 the three-tine violent felony offense for which
21 the defendant is to be sentenced is a felony

22 puni shable by life; providing mandatory prison
23 termof 30 years when the three-tine violent

24 felony offense is a first degree felony;

25 provi di ng nmandatory prison termof 15 years

26 when the three-tine violent felony offense is a
27 second degree felony; providing nmandatory

28 prison termof 5 years when the three-tine

29 violent felony offense is a third degree

30 felony; providing for construction; providing
31 for ineligibility of a three-tine violent
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1 felony offender for parole, control rel ease, or

2 early rel ease; anending s. 790.235, F.S.

3 relating to prohibitions against, and penalties

4 for, unlawful possession or other unlawful acts

5 involving firearm electric weapon or device,

6 or conceal ed weapon by a viol ent career

7 crimnal; conforning cross references to

8 changes nmade by the act; requiring the Governor

9 to place public service announcenents
10 expl aining the provisions of this act;
11 providing for retroactive application of the
12 reenact ed provisions; further anending s.
13 775.084, F.S., to incorporate anendnents
14 contained in chapter 99-201, Laws of Florida;
15 defining "violent career crimnal"; providing
16 ef fective dates.
17
18 WHEREAS, in 1999 the Legislature adopted chapter
19 ] 99-188, Laws of Florida, with the primary notivation of
20| reducing crinme in this state and to protect the public from
21| violent crimnals through the adoption of enhanced and
22 | mandatory sentences for violent and repeat offenders, for
23 | persons involved in drug-related crinmes, conmitting aggravated
24 | battery or aggravated assault on | aw enforcenent personnel or
25| the elderly, and for persons committing crininal acts while in
26 | prison or while having escaped from prison, and
27 WHEREAS, a three-judge panel of the District Court of
28 | Appeal of Florida, Second District, has issued a nonfina
29 | opi nion declaring chapter 99-188, Laws of Florida,
30 | unconstitutional as a violation of the requirenent in Section
31|16, Article Ill of the Florida Constitution that "every | aw

3
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1| shall enbrace but one subject and matter properly connected

2| therewith. . .", finding that the addition of two m nor

3| provisions relating to burglary of railroad vehicles and the
4 | provision of sentencing docunents relative to aliens to the

5| Immgration and Naturalization Service were not natters

6 | properly connected with the subject of the 1999 act, which was
7| "sentencing," and

8 WHEREAS, the nonfinal ruling on this matter was issued
9| while the Legislature was in session, and

10 WHEREAS, the Attorney Ceneral, on behalf of the people
11| of the State of Florida, has indicated a determ nation to seek
12 | rehearing, en banc, of this matter, and

13 WHEREAS, a final opinion by the District Court of

14 | Appeal of Florida, Second District, declaring chapter 99-188,
15| Laws of Florida, to have been in violation of Section 6,

16 | Article Ill of the Florida Constitution would be subject to
17 | appeal by the state to the Florida Suprene Court, and

18 WHEREAS, in its nonfinal ruling, the panel of the

19 | District Court of Appeal of Florida, Second D strict, has

20| certified its decision as passing on two questions of great
21| public inportance with respect to chapter 99-188, Laws of

22 | Florida, further invoking the jurisdiction of the Florida

23 | Suprene Court, and

24 VWHEREAS, the final resolution as to the

25| constitutionality of chapter 99-188, Laws of Florida, renmins
26 | uncertain, and is unlikely to be finally determi ned by the

27 | judicial system while the 2002 |egislative session is in

28 | progress, and

29 WHEREAS, the legislative action to correct the effect
30| of this ruling forthwith is essential to public safety and

31
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1| cannot await a final resolution by the District Court of

2 | Appeal and the Florida Suprene Court, and

3 WHEREAS, the Legislature, only out of an abundance of
4| caution due to tentative posture of the law while it awaits
5| final resolution by the District Court of Appeal and the

6 | Florida Suprene Court, has prepared five separate bills to
7 | reenact sel ected provisions of chapter 99-188, Laws of

8| Florida, all of which relate to the single general issue of
9| sentencing in crinmnal cases, and

10 WHEREAS, the Legislature does not intend the division
11 ) of these bills relating to sentencing as any kind of

12 | l egi sl ative acknow edgenent that said bills could not or

13 | should not be joined together in a single bill in ful

14 | conpliance with Section 6, Article Ill of the Florida

15 | Constituti on, NOW THEREFORE

16

17 | Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Sections 1, 3, 6, and 12 of chapter 99-188
20| Laws of Florida, are reenacted to read:

21 Section 1. This act may be cited as the "Three-Stri ke
22 | Violent Felony Ofender Act."

23 Section 3. Section 775.084, Florida Statutes, 1998
24 | Suppl enent, is anended to read:

25 775.084 Violent career crimnals; habitual felony
26 | of fenders and habitual violent felony offenders; three-tine
27 | violent felony offenders;definitions; procedure; enhanced
28 | penalties or mandatory nini num prison terns. --

29 (1) As used in this act:

30

31
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1 (a) "Habitual felony offender" nmeans a defendant for

2 | whomthe court nmay inpose an extended term of inprisonnent, as
3| provided in paragraph (4)(a), if it finds that:

4 1. The defendant has previously been convicted of any
5| conbi nati on of two or nore felonies in this state or other

6| qualified offenses.

7 2. The felony for which the defendant is to be

8 | sentenced was conmitted:

9 a. Wiile the defendant was serving a prison sentence
10| or other sentence, or court-ordered or lawfully inposed

11 | supervision that is commtrent i nposed as a result of a prior
12 | conviction for a felony or other qualified offense; or

13 b. Wthin 5 years of the date of the conviction of the
14 | defendant's last prior felony or other qualified offense, or
15| within 5 years of the defendant's release froma prison

16 | sentence, probation, conmunity control, control rel ease,

17 | conditional release, parole or court-ordered or lawfully

18 | i nposed supervision or other sentence that is commtrent

19 | inposed as a result of a prior conviction for a felony or
20 | other qualified offense, whichever is later
21 3. The felony for which the defendant is to be
22 | sentenced, and one of the two prior felony convictions, is not
23| a violation of s. 893.13 relating to the purchase or the
24 | possession of a controlled substance.
25 4. The defendant has not received a pardon for any
26 | felony or other qualified offense that is necessary for the
27 | operation of this paragraph
28 5. A conviction of a felony or other qualified offense
29 | necessary to the operation of this paragraph has not been set
30| aside in any postconviction proceedi ng.
31
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(b) "Habitual violent felony offender" neans a
defendant for whomthe court may inpose an extended term of
i mprisonnent, as provided in paragraph (4)(b), if it finds
t hat :

1. The defendant has previously been convicted of a
felony or an attenpt or conspiracy to comit a felony and one
or nore of such convictions was for

Aggravat ed child abuse;

a. Arson;

b. Sexual battery;
c. Robbery;

d. Ki dnappi ng;

e.

f.

Aggr avat ed abuse of an elderly person or disabled
adul t ;

g. Aggravated assault with a deadly weapon;

h. Mirder;

i. Mansl aughter;

j. Aggravated mansl aughter of an elderly person or
di sabl ed adul t;

k. Aggravated mansl aughter of a child;

. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb;

m Arned burglary;

n. Aggravated battery; or

0. Aggravated stal ki ng.

2. The felony for which the defendant is to be
sent enced was conmitted:

a. Wiile the defendant was serving a prison sentence
or other sentence, or court-ordered or lawfully inposed

supervi sion that is eemmtwent i nposed as a result of a prior

conviction for an enunerated fel ony; or
7
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b. Wthin 5 years of the date of the conviction of the
| ast prior enunerated felony, or within 5 years of the
defendant's release froma prison sentence, probation

community control, control release, conditional release

parole, or court-ordered or lawfully inposed supervision or

ot her sentence that is eommtrent i nposed as a result of a

prior conviction for an enunerated felony, whichever is |ater.

3. The defendant has not received a pardon on the
ground of innocence for any crine that is necessary for the
operation of this paragraph

4. A conviction of a crime necessary to the operation
of this paragraph has not been set aside in any postconviction
pr oceedi ng.

(c) "Three-tine violent felony offender" neans a

defendant for whomthe court nust inpose a nandatory m ni mum

termof inprisonnent, as provided in paragraph (4)(c), if it
finds that:
1. The defendant has previously been convicted as an

adult two or nore tines of a felony, or an attenpt to commit a

felony, and two or nore of such convictions were for

commtting, or attenpting to commit, any of the foll ow ng

of fenses or conbi nati on thereof:

a. Arson;

b. Sexual battery;

c. Robbery;

d. Kidnappi ng;

e. Aggravated child abuse;

f. Aggravated abuse of an elderly person or disabled

adul t ;
g. Aggravated assault with a deadly weapon;
h. Mirder;

8
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1 i. Mansl aughter;

2 j. Aggravated mansl aughter of an elderly person or

3| di sabl ed adul t;

4 k. Aggravated nmansl aughter of a child

5 I. Unlawful throw ng, placing, or discharging of a

6 | destructi ve device or bonb;

7 m Arned burgl ary;

8 n Aggr avat ed battery;

9 0 Aggr avat ed st al ki ng;

10 p. Honme invasion/robbery;

11 q Carj acki ng; or

12 r An offense which is in violation of a | aw of any
13| other jurisdiction if the elenents of the offense are

14 | substantially simlar to the elenents of any fel ony offense
15| enunerated i n sub-subparagraphs a.-q., or an attenpt to conmit
16 | any such fel ony offense.

17 2. The felony for which the defendant is to be

18 | sentenced is one of the felonies enunerated in

19 | sub-subparagraphs 1.a.-q. and was conmi tted:

20 a. Wiile the defendant was serving a prison sentence
21| or other sentence inposed as a result of a prior conviction
22 | for any offense enunerated in sub-subparagraphs 1.a.-r.; or
23 b. Wthin 5 years after the date of the conviction of
24 | the last prior offense enunerated in sub-subparagraphs

251 1.a.-r., or within 5 years after the defendant's rel ease from
26 | a prison sentence, probation, comunity control, or other

27 | sentence inposed as a result of a prior conviction for any
28 | of fense enunerated in sub-subparagraphs 1.a.-r., whichever is
29 | later.

30

31
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1 3. The defendant has not received a pardon on the

2 | ground of innocence for any crine that is necessary for the

3 | operation of this paragraph

4 4. A conviction of a crime necessary to the operation
5] of this paragraph has not been set aside in any postconviction
6 | proceedi ng.

7 (d)fe)y "Violent career crimnal"™ nmeans a defendant for
8 | whom the court nust inpose inprisonment pursuant to paragraph
9|1 (4)(d)te)y, if it finds that:

10 1. The defendant has previously been convicted as an
11 | adult three or nore times for an offense in this state or

12 | other qualified offense that is:

13 a. Any forcible felony, as described in s. 776.08;

14 b. Aggravated stal king, as described in s. 784.048(3)
15| and (4);

16 c. Aggravated child abuse, as described in s

17 | 827.03(2);

18 d. Aggravated abuse of an elderly person or disabled
19 | adult, as described in s. 825.102(2);
20 e. Lewd, lascivious, or indecent conduct, as described
21| in s. 800.04;
22 f. Escape, as described in s. 944.40; or
23 g. A felony violation of chapter 790 involving the use
24 | or possession of a firearm
25 2. The defendant has been incarcerated in a state
26 | prison or a federal prison
27 3. The primary felony offense for which the defendant
28| is to be sentenced is a felony enunerated in subparagraph 1
29| and was committed on or after October 1, 1995, and:
30 a. Wiile the defendant was serving a prison sentence
31| or other sentence, or court-ordered or lawfully inposed
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supervi sion that is eemmtaent i nposed as a result of a prior

conviction for an enunerated fel ony; or

b. Wthin 5 years after the conviction of the |ast
prior enunerated felony, or within 5 years after the
defendant's release froma prison sentence, probation

community control, control release, conditional rel ease

parole, or court-ordered or lawfully inposed supervision or

ot her sentence that is eommtrent i nposed as a result of a

prior conviction for an enunerated felony, whichever is |ater.
4. The defendant has not received a pardon for any
felony or other qualified offense that is necessary for the
operation of this paragraph
5. A conviction of a felony or other qualified offense
necessary to the operation of this paragraph has not been set
aside in any postconviction proceedi ng.

(e)td)y "Qualified of fense" means any of f ense,
substantially sinmlar in elenents and penalties to an of fense
inthis state, which is in violation of a |law of any other
jurisdiction, whether that of another state, the District of
Col unbia, the United States or any possession or territory
thereof, or any foreign jurisdiction, that was puni shabl e
under the law of such jurisdiction at the tine of its
conmi ssion by the defendant by death or inprisonnent exceedi ng
1 year.

(2) For the purposes of this section, the placing of a
person on probation or conmunity control without an
adj udi cation of guilt shall be treated as a prior conviction
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(3)(a) In a separate proceeding, the court shal
determne if the defendant is a habitual felony offender or a
habi tual violent felony offender. The procedure shall be as
foll ows:

1. The court shall obtain and consider a presentence
investigation prior to the inposition of a sentence as a
habi tual felony offender or a habitual violent felony
of f ender .

2. Witten notice shall be served on the defendant and
the defendant's attorney a sufficient tine prior to the entry
of a plea or prior to the inposition of sentence in order to
all ow the preparation of a subm ssion on behalf of the
def endant .

3. Except as provided in subparagraph 1., all evidence
presented shall be presented in open court with full rights of
confrontation, cross-exanination, and representati on by
counsel

4. Each of the findings required as the basis for such
sentence shall be found to exist by a preponderance of the
evi dence and shall be appealable to the extent nornally
applicable to sinilar findings.

5. For the purpose of identification of a habitua
felony offender or a habitual violent felony offender, the
court shall fingerprint the defendant pursuant to s. 921.241.

6. For an offense commtted on or after COctober 1,
1995, if the state attorney pursues a habitual felony offender
sanction or a habitual violent felony offender sanction
agai nst the defendant and the court, in a separate proceeding
pursuant to this paragraph, deternines that the defendant
neets the criteria under subsection (1) for inposing such
sanction, the court nust sentence the defendant as a habitua

12
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felony offender or a habitual violent felony offender, subject
to inprisonnent pursuant to this section unless the court
finds that such sentence is not necessary for the protection
of the public. If the court finds that it is not necessary
for the protection of the public to sentence the defendant as
a habitual felony offender or a habitual violent felony
of fender, the court shall provide witten reasons; a witten
transcript of orally stated reasons is permssible, if filed
by the court within 7 days after the date of sentencing. Each
nmont h, the court shall submt to the Ofice of Econonmi c and
Denogr aphi ¢ Research of the Legislature the witten reasons or
transcripts in each case in which the court determnes not to
sentence a defendant as a habitual felony offender or a
habi tual violent felony offender as provided in this
subpar agr aph.

(b) In a separate proceedi ng, the court shal

determine if the defendant is a three-tinme violent fel ony

of fender. The procedure shall be as foll ows:

1. The court shall obtain and consider a presentence

i nvestigation prior to the inposition of a sentence as a

three-tine violent felony of fender.

2. Witten notice shall be served on the defendant and

the defendant's attorney a sufficient tine prior to the entry

of a plea or prior to the inposition of sentence in order to

all ow the preparation of a subm ssion on behalf of the

def endant .
3. Except as provided in subparagraph 1., all evidence

presented shall be presented in open court with full rights of

confrontation, cross-exanination, and representati on by

counsel

13
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1 4., Each of the findings required as the basis for such
2 | sentence shall be found to exist by a preponderance of the

3 | evidence and shall be appealable to the extent normally

4 | applicable to simlar findings.

5 5. For the purpose of identification of a three-tine

6| violent felony offender, the court shall fingerprint the

7 | def endant pursuant to s. 921.241.

8 6. For an offense conmitted on or after the effective
9| date of this act, if the state attorney pursues a three-tine
10| violent felony of fender sanction agai nst the defendant and the

11 ]| court, in a separate proceeding pursuant to this paragraph

12 | deternmines that the defendant neets the criteria under

13 | subsection (1) for inposing such sanction, the court mnust

14 | sentence the defendant as a three-tine violent felony

15| of fender, subject to inprisonnent pursuant to this section as
16 | provided in paragraph (4)(c).

17 (c)tb)y In a separate proceeding, the court shal

18 | determ ne whet her the defendant is a violent career crimna
19| with respect to a prinmary offense conmmitted on or after

20| Cctober 1, 1995. The procedure shall be as foll ows:

21 1. Witten notice shall be served on the defendant and
22 | the defendant's attorney a sufficient tinme prior to the entry
23| of a plea or prior to the inposition of sentence in order to
24 | all ow the preparation of a subm ssion on behalf of the

25 | def endant .

26 2. Al evidence presented shall be presented in open
27 | court with full rights of confrontation, cross-exanination

28 | and representation by counsel

29 3. Each of the findings required as the basis for such
30 | sentence shall be found to exist by a preponderance of the

31
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1| evidence and shall be appeal able only as provided in paragraph
2 |(d) te).

3 4. For the purpose of identification, the court shal

4| fingerprint the defendant pursuant to s. 921.241.

5 5. For an offense commtted on or after COctober 1,

6] 1995, if the state attorney pursues a violent career crimna
7 | sanction agai nst the defendant and the court, in a separate

8 | proceedi ng pursuant to this paragraph, determ nes that the

9 | defendant neets the criteria under subsection (1) for inposing
10 | such sanction, the court nust sentence the defendant as a

11| violent career crimnal, subject to inprisonnment pursuant to
12 | this section unless the court finds that such sentence is not
13 | necessary for the protection of the public. |[If the court

14 ) finds that it is not necessary for the protection of the

15| public to sentence the defendant as a violent career crininal
16 | the court shall provide witten reasons; a witten transcript
17 | of orally stated reasons is pernissible, if filed by the court
18 | within 7 days after the date of sentencing. Each nonth, the
19 | court shall submit to the Ofice of Econom ¢ and Denographic
20 | Research of the Legislature the witten reasons or transcripts
21 ] in each case in which the court determ nes not to sentence a
22 | defendant as a violent career crininal as provided in this
23 | subpar agr aph.
24 (d)fe)y1l. A person sentenced under paragraph (4)(d)f{e)
25| as a violent career crimnal has the right of direct appeal
26 | and either the state or the defendant may petition the trial
27 | court to vacate an illegal sentence at any tine. However, the
28 | determination of the trial court to inpose or not to i npose a
29 | violent career crinnal sentence is presuned appropriate and
30| no petition or notion for collateral or other postconviction
31| relief may be considered based on an allegation either by the

15
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state or the defendant that such sentence is inappropriate,
i nadequat e, or excessi ve.

2. It isthe intent of the Legislature that, with
respect to both direct appeal and coll ateral review of violent
career crimnal sentences, all clains of error or illegality
be raised at the first opportunity and that no clai mshould be
filed nore than 2 years after the judgnent and sentence becane
final, unless it is established that the basis for the claim
could not have been ascertained at the tine by the exercise of
due diligence. Technical violations and m stakes at trials and
sent enci ng proceedi ngs involving violent career crimnmnals that
do not affect due process or fundanental fairness are not
appeal abl e by either the state or the defendant.

3. It is the intent of the Legislature that no funds,
resources, or enployees of the state or its politica
subdi vi si ons be used, directly or indirectly, in appellate or
col l ateral proceedings based on violent career crimna
sent enci ng, except when such use is constitutionally or
statutorily mandat ed

(4)(a) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
felony offender as foll ows:

1. Inthe case of alife felony or a felony of the
first degree, for life.

2. In the case of a felony of the second degree, for a
term of years not exceeding 30.

3. In the case of a felony of the third degree, for a
term of years not exceeding 10.

(b) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
violent felony offender as follows:

16
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1 1. Inthe case of alife felony or a felony of the
2| first degree, for life, and such offender shall not be
3|l eligible for release for 15 years.
4 2. In the case of a felony of the second degree, for a
5| termof years not exceeding 30, and such offender shall not be
6| eligible for release for 10 years.
7 3. In the case of a felony of the third degree, for a
8 | termof years not exceeding 10, and such offender shall not be
9| eligible for release for 5 years.
10 (c)1. The court, in conformty with the procedure
11 | established in paragraph (3)(b), nmust sentence the three-tine
12 | violent felony offender to a nandatory m ni mumterm of
13 | i nprisonnent, as foll ows:
14 a. In the case of a felony punishable by life, to a
15| termof inprisonnent for life;
16 b. In the case of a felony of the first degree, to a
17 | termof inprisonnent of 30 years;
18 c. In the case of a felony of the second degree, to a
19 | termof inprisonnent of 15 years; or
20 d. In the case of a felony of the third degree, to a
21| termof inprisonnent of 5 years.
22 2. Nothing in this subsection shall prevent a court
23| frominposing a greater sentence of incarceration as
24 | aut hori zed by | aw
25 (d)te)y The court, in conformity with the procedure
26 | established in paragraph (3)(c){b)y, shall sentence the violent
27 | career crimnal as follows:
28 1. Inthe case of alife felony or a felony of the
29 | first degree, for life.
30
31
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2. In the case of a felony of the second degree, for a
termof years not exceeding 40, with a mandatory nininumterm
of 30 years' inprisonnent.

3. In the case of a felony of the third degree, for a
termof years not exceeding 15, with a mandatory nininumterm
of 10 years' inprisonnent.

(e)td)y If the court finds, pursuant to paragraph
(3)(a) or paragraph (3)(c)fb)y, that it is not necessary for
the protection of the public to sentence a defendant who neets
the criteria for sentencing as a habitual felony offender, a
habitual violent felony offender, or a violent career
crimnal, with respect to an offense conmitted on or after
Cctober 1, 1995, sentence shall be inposed w thout regard to
this section.

(f)teyr At any tinme when it appears to the court that
the defendant is eligible for sentencing under this section
the court shall nmake that determination as provided in
par agraph (3)(a), er paragraph (3)(b), or paragraph (3)(c).

(9) tH)> A sentence inposed under this section shall not
be increased after such inposition.

(h) tg) A sentence inposed under this section is not
subject to s. 921.002.

(i) th)y The provisions of this section do not apply to
capital felonies, and a sentence authorized under this section
does not preclude the inposition of the death penalty for a
capital felony.

(j) ) The provisions of s. 947.1405 shall apply to
persons sentenced as habitual felony offenders and persons
sentenced as habitual violent felony offenders.

(k) 5)>1. A defendant sentenced under this section as a
habi tual felony offender, a habitual violent felony offender

18
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or a violent career crinminal is eligible for gain-tine granted
by the Departnent of Corrections as provided in s.
944. 275(4) (b).

2. For an offense commtted on or after COctober 1,
1995, a defendant sentenced under this section as a viol ent
career crimnal is not eligible for any form of discretionary
early rel ease, other than pardon or executive cl enency, or
condi tional nedical release granted pursuant to s. 947. 149.

3. For an offense committed on or after July 1, 1999,

a def endant sentenced under this section as a three-tine

violent felony offender shall be released only by expiration

of sentence and shall not be eligible for parole, contro

rel ease, or any formof early rel ease

(5) In order to be counted as a prior felony for
pur poses of sentencing under this section, the felony nust
have resulted in a conviction sentenced separately prior to
the current offense and sentenced separately from any ot her
felony conviction that is to be counted as a prior felony.

(6) The purpose of this section is to provide uniform
puni shnent for those crinmes made puni shabl e under this
section, and to this end, a reference to this section
constitutes a general reference under the doctrine of
i ncorporation by reference.

Section 6. Section 790.235, Florida Statutes, is
amended to read:

790. 235 Possession of firearmby violent career
crimnal unlawful; penalty.--

(1) Any person who neets the violent career crimnna
criteria under s. 775.084(1)(d)f{e), regardless of whether such
person is or has previously been sentenced as a viol ent career
crimnal, who owns or has in his or her care, custody,

19
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1| possession, or control any firearmor electric weapon or

2| device, or carries a conceal ed weapon, including a tear gas

3| gun or chem cal weapon or device, conmmits a felony of the

4| first degree, punishable as provided in s. 775.082, s.

5] 775.083, or s. 775.084. A person convicted of a violation of

6| this section shall be sentenced to a mandatory m ni nrum of 15

7 | years' inprisonnent; however, if the person would be sentenced

8| to a longer termof inprisonment under s. 775.084(4)(d)f{e),

9 | the person nust be sentenced under that provision. A person
10| convicted of a violation of this section is not eligible for
11| any formof discretionary early rel ease, other than pardon
12 | executive clenency, or conditional nedical release under s.

13 | 947. 149.

14 (2) For purposes of this section, the previous fel ony
15| convictions necessary to neet the violent career crimnna

16 | criteria under s. 775.084(1)(d){e)ymay be convictions for

17 | felonies commtted as an adult or adjudications of delinquency
18| for felonies conmmtted as a juvenile. |In order to be counted
19 ) as a prior felony for purposes of this section, the fel ony

20 | must have resulted in a conviction sentenced separately, or an
21 | adj udi cation of delinquency entered separately, prior to the
22 | current offense, and sentenced or adjudicated separately from
23| any other felony that is to be counted as a prior felony.

24 (3) This section shall not apply to a person whose

25| civil rights and firearmauthority have been restored.

26 Section 12. In order to informthe public and to deter
27 | and prevent crine in the state, the Executive Ofice of the

28 | Governor shall place public service announcenents in visible
29 | l ocal nedia throughout the state explaining the penalties

30| provided in this act.

31
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Section 2. Effective Cctober 1, 1999, paragraph (c) of

subsection (1) of section 775.084, Florida Statutes, which was
redesi gnated as paragraph (d) of said subsection by section 3

chapter 99-188, Laws of Florida, and as reenacted by

section 1 of this act, is further anended to read:

775.084 Violent career crimnals; habitual felony
enders and habitual violent felony offenders; three-tine

violent felony offenders; definitions; procedure; enhanced
penal ties or mandatory mini mum prison terns. --

(1) As used in this act:
(d) "Violent career crimnal" neans a defendant for

whom t he court nust inpose inprisonnment pursuant to paragraph

(d), if it finds that:
1. The defendant has previously been convicted as an

adult three or nore tines for an offense in this state or
other qualified offense that is:

a. Any forcible felony, as described in s. 776.08;
b. Aggravated stal king, as described in s. 784.048(3)

and (4);

c. Aggravated child abuse, as described in s.

827.03(2);

d. Aggravated abuse of an elderly person or disabled

adult, as described in s. 825.102(2);

e. Lewd or lascivious battery, lewd or |ascivious

estation, lewd or |ascivious conduct, or |lewd or |ascivious

NN
N O

S.

W NN
o ©

or

w
=

CODING:

exhi bi ti on, laseivwioeus—or—indecent—conduets—as descri bed in

800. 04;

f. Escape, as described in s. 944.40; or

g. A felony violation of chapter 790 involving the use
possession of a firearm
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2. The defendant has been incarcerated in a state
prison or a federal prison

3. The primary felony offense for which the defendant
is to be sentenced is a felony enunerated in subparagraph 1
and was conmmtted on or after COctober 1, 1995, and:

a. Wiile the defendant was serving a prison sentence
or other sentence, or court-ordered or lawfully inposed
supervision that is inposed as a result of a prior conviction
for an enunerated fel ony; or

b. Wthin 5 years after the conviction of the |ast
prior enunerated felony, or within 5 years after the
defendant's release froma prison sentence, probation
community control, control release, conditional release
parole, or court-ordered or lawfully inposed supervision or
ot her sentence that is inposed as a result of a prior
conviction for an enunerated fel ony, whichever is |later

4. The defendant has not received a pardon for any
felony or other qualified offense that is necessary for the
operation of this paragraph

5. A conviction of a felony or other qualified offense
necessary to the operation of this paragraph has not been set
aside in any postconviction proceedi ng.

Section 3. Except as specifically provided ot herw se

in this act, the provisions reenacted by this act shall be

applied retroactively to July 1, 1999, or as soon thereafter
as the Constitution of the State of Florida and the
Constitution of the United States may pernit.

Section 4. Except as otherw se provided herein, this
act shall take effect upon beconing a | aw.
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