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. SUMMARY:

THIS DOCUMENT IS NOT INTENDED TO BE USED FOR THE PURPOSE OF CONSTRUING STATUTES, OR
TO BE CONSTRUED AS AFFECTING, DEFINING, LIMITING, CONTROLLING, SPECIFYING, CLARIFYING, OR
MODIFYING ANY LEGISLATION OR STATUTE.

This bill expands the state recourse over health care practitioners who have defaulted on either their state or
federal student loans or service obligations. A service obligation is when a recipient is contractually obligated to
work a minimum time period after graduation in a designated manpower shortage area. The bill requires the
Department of Health (DOH) to investigate information that can be used in the prosecution of the defaulters and to
report the number of practitioners in default along with the results of any investigations, and the amount of fines
collected to the Legislature in its annual report required under current law. The bill also gives authority to DOH to
notify the defaulter by certified mail that they will be subject to immediate suspension of their license unless, within
45 days from date of mailing, the licensee provides proof of new payment terms. It also provides grounds for
discipline, which include suspension followed by probation, and a fine equal to 10% of the defaulted loan amount
that is deposited in the Medical Quality Assurance Trust Fund.

The United States Department of Health and Human Services (HHS) reports that Florida has 556 health care
practitioners who are in default of their student loans or service scholarship obligations, which totals $45.6 million.
These professionals practice allopathic, chiropractic, osteopathic, and podiatric medicine, dentistry, health
administration, and pharmacy. According to HHS, the federal government guarantees these loans. Federal
payments on defaulted loans are made from the Student Loan Insurance Fund, which is supported by an
insurance premium paid by the borrower and by congressional appropriation when the premiums are insufficient to
cover default costs. The state currently only has recourse for loans through s. 381.0302, F.S., but not for federal
educational loan and service scholarship defaulters. According to sources at HHS, some amounts assessed are
triple damages due to failure to fulfill a service obligation.

Practitioners with extended periods of default are not able to participate in Medicare and Medicaid programs, and
are therefore, unable to practice in areas where they are needed most. A list of extended loan defaulters, but NOT
service defaulters, can be viewed at http://www.defaulteddocs.dhhs.gov.

This bill could have a positive fiscal impact on the Medical Quality Assurance Trust Fund of up to $4,560,000,
which equals 10% of the current aggregate default loan amount of Florida health care practitioners. This amount
is subject to change depending on the number of practitioners that come in compliance of their agreement or
additional practitioners who default.
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Il. SUBSTANTIVE ANALYSIS:

A. DOES THE BILL SUPPORT THE FOLLOWING PRINCIPLES:

1. Less Government Yes [] No[x] N/AT[
2. Lower Taxes Yes[x] No[x] NA[
3. Individual Freedom Yes ] No [] N/A [X]

4. Personal Responsibility Yes[x] NofJ] N/A ]

5. Family Empowerment Yes (] No [] N/A [X]

For any principle that received a “no” above, please explain:

The bill requires the Department of Health to obtain records from the United States Department
of Health and Human Services and any financial institutions or educational institutions in order
to complete investigations and prosecution of defaulters. It requires the State of Florida to
proactively enforce state and federal student loan and scholarship obligations.

The bill holds health care practitioners responsible for payment of their financial obligations
along with a fine in the amount of 10% of the defaulted loan amount. Payment of these
obligations would preclude taxpayers from absorbing the cost of these defaulted loans.

B. PRESENT SITUATION:

The United States Department of Health and Human Services reports that Florida has 556 health
care providers who are in default of their student loans or service scholarship obligations, which
totals $45.6 million. Only certain state loans through s. 381.0302, F.S., have recourse through
current Florida law. This does not provide for federal educational loan and service scholarship
defaulters. Practitioners with extended periods of default are not able to participate in Medicare and
Medicaid programs, and are therefore, unable to practice in areas where they are needed most.
According to sources at the U.S. Department of Health and Human Services, some amounts
assessed are triple damages due to failure to fulfill a service obligation.

According to a press release by the U.S. Department of Health and Human Services, the loans for
the Health Education Assistance Loans (HEAL) program, guaranteed by the federal government,
were made by private banks, pension funds, credit unions, and other private and state lending
institutions to health professional students. Federal loan guaranty means the federal government
pays the lender if students default. Federal payments on defaulted loans are made from the Student
Loan Insurance Fund, which is supported by an insurance premium paid by the borrower and by
congressional appropriation when the premiums are insufficient to cover default costs.

More information and a list of extended loan defaulters, but NOT service defaulters, can be viewed
at www.defaulteddocs.dhhs.gov.

Florida Statutes

Florida law currently provides a framework for licensing and disciplining health care practitioners.
The Department of Health has the responsibility for issuing licenses and the health care regulatory
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boards, in general, have the responsibility for disciplining their peers when the health care
practitioner violates the law.

Section 456.001, F.S., provides the following definitions:

(1) "Board" means any board or commission, or other statutorily created entity to the
extent such entity is authorized to exercise regulatory or rulemaking functions, within the
department, except that, for ss. 456.003-456.018, 456.022, 456.023, 456.025-456.034,
and 456.039-456.082, "board" means only a board, or other statutorily created entity to
the extent such entity is authorized to exercise regulatory or rulemaking functions, within
the Division of Medical Quality Assurance.

(2) "Consumer member" means a person appointed to serve on a specific board or who
has served on a specific board, who is not, and never has been, a member or
practitioner of the profession, or of any closely related profession, regulated by such
board.

(3) "Department" means the Department of Health.

(4) "Health care practitioner" means any person licensed under chapter 457; chapter
458; chapter 459; chapter 460; chapter 461; chapter 462; chapter 463; chapter 464;
chapter 465; chapter 466; chapter 467; part |, part Il, part Ill, part V, part X, part XIlIl, or
part XIV of chapter 468; chapter 478; chapter 480; part Ill or part IV of chapter 483;
chapter 484; chapter 486; chapter 490; or chapter 491.

(5) "License" means any permit, registration, certificate, or license issued by the
department.

(6) "Licensee" means any person or entity issued a permit, registration, certificate, or
license by the department.

(7) "Profession” means any activity, occupation, profession, or vocation regulated by the
department in the Division of Medical Quality Assurance.

Section 456.026, F.S., requires the Department of Health to prepare and submit a report to the
President of the Senate and the Speaker of the House of Representatives by November 1 of each
year.

In addition to finances and any other information the Legislature may require, the report shall
include statistics and relevant information, profession by profession, detailing:

(1) The revenues, expenditures, and cash balances for the prior year, and a review of
the adequacy of existing fees.

(2) The number of complaints received and investigated.
(3) The number of findings of probable cause made.

(4) The number of findings of no probable cause made.
(5) The number of administrative complaints filed.

(6) The disposition of all administrative complaints.
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(7) A description of disciplinary actions taken.

(8) A description of any effort by the department to reduce or otherwise close any
investigation or disciplinary proceeding not before the Division of Administrative
Hearings under chapter 120 or otherwise not completed within 1 year after the initial
filing of a complaint under this chapter.

(9) The status of the development and implementation of rules providing for disciplinary
guidelines pursuant to s. 456.079.

(10) Such recommendations for administrative and statutory changes necessary to
facilitate efficient and cost-effective operation of the department and the various boards.

Section 456.071, F.S., provides subpoena power, which states:

[Flor the purpose of any investigation or proceeding conducted by the department, the
department shall have the power to administer oaths, take depositions, make
inspections when authorized by statute, issue subpoenas which shall be supported by
affidavit, serve subpoenas and other process, and compel the attendance of withesses
and the production of books, papers, documents, and other evidence. The department
shall exercise this power on its own initiative or whenever requested by a board or the
probable cause panel of any board. Challenges to, and enforcement of, the subpoenas
and orders shall be handled as provided in s. 120.569.

Current law provides grounds for disciplinary action when a health care practitioner is found to
have violated the law. There is a set of general grounds in chapter 456, F.S., which apply to all
health care practitioners. In addition, each practice act has grounds for discipline which apply only
to that particular profession. The portions relevant to this bill are shown below in bold.

Section 456.072, F.S., provides the general grounds for discipline, which states:

(1) The following acts shall constitute grounds for which the disciplinary actions
specified in subsection (2) may be taken:

(&) Making misleading, deceptive, or fraudulent representations in or related to the
practice of the licensee's profession.

(b) Intentionally violating any rule adopted by the board or the department, as
appropriate.

(c) Being convicted or found guilty of, or entering a plea of guilty or nolo contendere to,
regardless of adjudication, a crime in any jurisdiction which relates to the practice of, or
the ability to practice, a licensee's profession.

(d) Using a Class Il or a Class IV laser device or product, as defined by federal
regulations, without having complied with the rules adopted pursuant to s. 501.122(2)
governing the registration of such devices.

(e) Failing to comply with the educational course requirements for human
immunodeficiency virus and acquired immune deficiency syndrome.
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(H Having a license or the authority to practice any regulated profession revoked,
suspended, or otherwise acted against, including the denial of licensure, by the licensing
authority of any jurisdiction, including its agencies or subdivisions, for a violation that
would constitute a violation under Florida law. The licensing authority's acceptance of a
relinquishment of licensure, stipulation, consent order, or other settlement, offered in
response to or in anticipation of the filing of charges against the license, shall be
construed as action against the license.

(g) Having been found liable in a civil proceeding for knowingly filing a false report or
complaint with the department against another licensee.

(h) Attempting to obtain, obtaining, or renewing a license to practice a profession by
bribery, by fraudulent misrepresentation, or through an error of the department or the
board.

(i) Except as provided in s. 465.016, failing to report to the department any person who
the licensee knows is in violation of this chapter, the chapter regulating the alleged
violator, or the rules of the department or the board.

() Aiding, assisting, procuring, employing, or advising any unlicensed person or entity to
practice a profession contrary to this chapter, the chapter regulating the profession, or
the rules of the department or the board.

(k) Failing to perform any statutory or legal obligation placed upon a licensee.

() Making or filing a report which the licensee knows to be false, intentionally or
negligently failing to file a report or record required by state or federal law, or willfully
impeding or obstructing another person to do so. Such reports or records shall include
only those that are signed in the capacity of a licensee.

(m) Making deceptive, untrue, or fraudulent representations in or related to the practice
of a profession or employing a trick or scheme in or related to the practice of a
profession.

(n) Exercising influence on the patient or client for the purpose of financial gain of the
licensee or a third party.

(o) Practicing or offering to practice beyond the scope permitted by law or accepting and
performing professional responsibilities the licensee knows, or has reason to know, the
licensee is not competent to perform.

(p) Delegating or contracting for the performance of professional responsibilities by a
person when the licensee delegating or contracting for performance of such
responsibilities knows, or has reason to know, such person is not qualified by training,
experience, and authorization when required to perform them.

(q) Violating a lawful order of the department or the board, or failing to comply with a
lawfully issued subpoena of the department.

() Improperly interfering with an investigation or inspection authorized by statute, or
with any disciplinary proceeding.

(s) Failing to comply with the educational course requirements for domestic violence.
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(t) Failing to comply with the requirements of ss. 381.026 and 381.0261 to provide
patients with information about their patient rights and how to file a patient complaint.

(u) Engaging or attempting to engage in sexual misconduct as defined and prohibited in
S. 456.063(1).

(v) Failing to comply with the requirements for profiling and credentialing, including, but
not limited to, failing to provide initial information, failing to timely provide updated
information, or making misleading, untrue, deceptive, or fraudulent representations on a
profile, credentialing, or initial or renewal licensure application.

(w) Failing to report to the board, or the department if there is no board, in writing within
30 days after the licensee has been convicted or found guilty of, or entered a plea of
nolo contendere to, regardless of adjudication, a crime in any jurisdiction. Convictions,
findings, adjudications, and pleas entered into prior to the enactment of this paragraph
must be reported in writing to the board, or department if there is no board, on or before
October 1, 1999.

(x) Using information about people involved in motor vehicle accidents which has been
derived from accident reports made by law enforcement officers or persons involved in
accidents pursuant to s. 316.066, or using information published in a newspaper or other
news publication or through a radio or television broadcast that has used information
gained from such reports, for the purposes of commercial or any other solicitation
whatsoever of the people involved in such accidents.

(y) Being unable to practice with reasonable skill and safety to patients by reason of
illness or use of alcohol, drugs, narcotics, chemicals, or any other type of material or as
a result of any mental or physical condition. In enforcing this paragraph, the department
shall have, upon a finding of the secretary or the secretary's designee that probable
cause exists to believe that the licensee is unable to practice because of the reasons
stated in this paragraph, the authority to issue an order to compel a licensee to submit to
a mental or physical examination by physicians designated by the department. If the
licensee refuses to comply with such order, the department's order directing such
examination may be enforced by filing a petition for enforcement in the circuit court
where the licensee resides or does business. The department shall be entitled to the
summary procedure provided in s. 51.011. A licensee or certificateholder affected under
this paragraph shall at reasonable intervals be afforded an opportunity to demonstrate
that he or she can resume the competent practice of his or her profession with
reasonable skill and safety to patients.

(z) Testing positive for any drug, as defined in s. 112.0455, on any confirmed
preemployment or employer-ordered drug screening when the practitioner does not have
a lawful prescription and legitimate medical reason for using such drug.

(aa) Performing or attempting to perform health care services on the wrong patient, a
wrong-site procedure, a wrong procedure, or an unauthorized procedure or a procedure
that is medically unnecessary or otherwise unrelated to the patient's diagnosis or
medical condition. For the purposes of this paragraph, performing or attempting to
perform health care services includes the preparation of the patient.

(bb) Leaving a foreign body in a patient, such as a sponge, clamp, forceps, surgical
needle, or other paraphernalia commonly used in surgical, examination, or other
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diagnostic procedures. For the purposes of this paragraph, it shall be legally presumed
that retention of a foreign body is not in the best interest of the patient and is not within
the standard of care of the profession, regardless of the intent of the professional.

(cc) Violating any provision of this chapter, the applicable practice act, or any rules
adopted pursuant thereto.

(2) When the board, or the department when there is no board, finds any person guilty
of the grounds set forth in subsection (1) or of any grounds set forth in the applicable
practice act, including conduct constituting a substantial violation of subsection (1) or a
violation of the applicable practice act which occurred prior to obtaining a license, it may
enter an order imposing one or more of the following penalties:

(a) Refusal to certify, or to certify with restrictions, an application for a license.
(b) Suspension or permanent revocation of a license.

(c) Restriction of practice or license, including, but not limited to, restricting the licensee
from practicing in certain settings, restricting the licensee to work only under designated
conditions or in certain settings, restricting the licensee from performing or providing
designated clinical and administrative services, restricting the licensee from practicing
more than a designated number of hours, or any other restriction found to be necessary
for the protection of the public health, safety, and welfare.

(d) Imposition of an administrative fine not to exceed $10,000 for each count or
separate offense. If the violation is for fraud or making a false or fraudulent
representation, the board, or the department if there is no board, must impose a fine of
$10,000 per count or offense.

(e) Issuance of a reprimand or letter of concern.

(f) Placement of the licensee on probation for a period of time and subject to such
conditions as the board, or the department when there is no board, may specify. Those
conditions may include, but are not limited to, requiring the licensee to undergo
treatment, attend continuing education courses, submit to be reexamined, work under
the supervision of another licensee, or satisfy any terms which are reasonably tailored to
the violations found.

(g) Corrective action.

(h) Imposition of an administrative fine in accordance with s. 381.0261 for violations
regarding patient rights.

() Refund of fees billed and collected from the patient or a third party on behalf of the
patient.

() Requirement that the practitioner undergo remedial education.

In determining what action is appropriate, the board, or department when there is
no board, must first consider what sanctions are necessary to protect the public

or to compensate the patient. Only after those sanctions have been imposed may
the disciplining authority consider and include in the order requirements designed
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to rehabilitate the practitioner. All costs associated with compliance with orders
issued under this subsection are the obligation of the practitioner.

(3)(@) Notwithstanding subsection (2), if the ground for disciplinary action is the first-time
failure of the licensee to satisfy continuing education requirements established by the
board, or by the department if there is no board, the board or department, as applicable,
shall issue a citation in accordance with s. 456.077 and assess a fine, as determined by
the board or department by rule. In addition, for each hour of continuing education not
completed or completed late, the board or department, as applicable, may require the
licensee to take 1 additional hour of continuing education for each hour not completed or
completed late.

(b) Notwithstanding subsection (2), if the ground for disciplinary action is the first-time
violation of a practice act for unprofessional conduct, as used in ss. 464.018(1)(h),
467.203(1)(f), 468.365(1)(f), and 478.52(1)(f), and no actual harm to the patient
occurred, the board or department, as applicable, shall issue a citation in accordance
with s. 456.077 and assess a penalty as determined by rule of the board or department.

(4) In addition to any other discipline imposed through final order, or citation, entered on

or after July 1, 2001, pursuant to this section or discipline imposed through final order, or
citation, entered on or after July 1, 2001, for a violation of any practice act, the board, or

the department when there is no board, shall assess costs related to the
investigation and prosecution of the case. In any case where the board or the
department imposes a fine or assessment and the fine or assessment is not paid within
a reasonable time, such reasonable time to be prescribed in the rules of the board, or
the department when there is no board, or in the order assessing such fines or costs, the
department or the Department of Legal Affairs may contract for the collection of, or bring
a civil action to recover, the fine or assessment.

(5) In addition to, or in lieu of, any other remedy or criminal prosecution, the department
may file a proceeding in the name of the state seeking issuance of an injunction or a writ
of mandamus against any person who violates any of the provisions of this chapter, or
any provision of law with respect to professions regulated by the department, or any
board therein, or the rules adopted pursuant thereto.

(6) Inthe event the board, or the department when there is no board, determines that
revocation of a license is the appropriate penalty, the revocation shall be permanent.
However, the board may establish by rule requirements for reapplication by applicants
whose licenses have been permanently revoked. Such requirements may include, but
shall not be limited to, satisfying current requirements for an initial license.

The procedure for investigating and disciplining a health care practitioner alleged to have
violated the law is found in Section 456.073, F.S., which states:

(1) The department, for the boards under its jurisdiction, shall cause to be
investigated any complaint that is filed before it if the complaint is in writing, signed by
the complainant, and legally sufficient. A complaint is legally sufficient if it contains
ultimate facts that show that a violation of this chapter, of any of the practice acts
relating to the professions regulated by the department, or of any rule adopted by
the department or aregulatory board in the department has occurred. In order to
determine legal sufficiency, the department may require supporting information or
documentation. The department may investigate, and the department or the appropriate
board may take appropriate final action on, a complaint even though the original
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complainant withdraws it or otherwise indicates a desire not to cause the complaint to be
investigated or prosecuted to completion. The department may investigate an
anonymous complaint if the complaint is in writing and is legally sufficient, if the alleged
violation of law or rules is substantial, and if the department has reason to believe, after
preliminary inquiry, that the violations alleged in the complaint are true. The department
may investigate a complaint made by a confidential informant if the complaint is legally
sufficient, if the alleged violation of law or rule is substantial, and if the department has
reason to believe, after preliminary inquiry, that the allegations of the complainant are
true. The department may initiate an investigation if it has reasonable cause to
believe that a licensee or a group of licensees has violated a Florida statute, arule
of the department, or a rule of a board. Except as provided in ss. 458.331(9),
459.015(9), 460.413(5), and 461.013(6), when an investigation of any subject is
undertaken, the department shall promptly furnish to the subject or the subject's
attorney a copy of the complaint or document that resulted in the initiation of the
investigation. The subject may submit a written response to the information
contained in such complaint or document within 20 days after service to the
subject of the complaint or document. The subject's written response shall be
considered by the probable cause panel. The right to respond does not prohibit the
issuance of a summary emergency order if necessary to protect the public. However, if
the secretary, or the secretary's designee, and the chair of the respective board or the
chair of its probable cause panel agree in writing that such notification would be
detrimental to the investigation, the department may withhold notification. The
department may conduct an investigation without notification to any subject if the act
under investigation is a criminal offense.

(2) The department shall allocate sufficient and adequately trained staff to expeditiously
and thoroughly determine legal sufficiency and investigate all legally sufficient
complaints. For purposes of this section, it is the intent of the Legislature that the term
"expeditiously” means that the department complete the report of its initial investigative
findings and recommendations concerning the existence of probable cause within 6
months after its receipt of the complaint. The failure of the department, for disciplinary
cases under its jurisdiction, to comply with the time limits of this section while
investigating a complaint against a licensee constitutes harmless error in any
subsequent disciplinary action unless a court finds that either the fairness of the

proceeding or the correctness of the action may have been impaired by a material error
in procedure or a failure to follow prescribed procedure. When its investigation is

complete and legally sufficient, the department shall prepare and submit to the
probable cause panel of the appropriate regulatory board the investigative report
of the department. The report shall contain the investigative findings and the
recommendations of the department concerning the existence of probable cause.
The department shall not recommend a letter of guidance in lieu of finding probable
cause if the subject has already been issued a letter of guidance for a related offense. At
any time after legal sufficiency is found, the department may dismiss any case, or any
part thereof, if the department determines that there is insufficient evidence to support
the prosecution of allegations contained therein. The department shall provide a detailed
report to the appropriate probable cause panel prior to dismissal of any case or part
thereof, and to the subject of the complaint after dismissal of any case or part thereof,
under this section. For cases dismissed prior to a finding of probable cause, such report
is confidential and exempt from s. 119.07(1). The probable cause panel shall have
access, upon request, to the investigative files pertaining to a case prior to dismissal of
such case. If the department dismisses a case, the probable cause panel may retain
independent legal counsel, employ investigators, and continue the investigation and
prosecution of the case as it deems necessary.
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(3) As an alternative to the provisions of subsections (1) and (2), when a
complaint is received, the department may provide a licensee with a notice of
noncompliance for an initial offense of a minor violation. Each board, or the
department if there is no board, shall establish by rule those minor violations
under this provision which do not endanger the public health, safety, and welfare
and which do not demonstrate a serious inability to practice the profession.
Failure of a licensee to take action in correcting the violation within 15 days after notice
may result in the institution of regular disciplinary proceedings.

(4) The determination as to whether probable cause exists shall be made by
majority vote of a probable cause panel of the board, or by the department, as
appropriate. Each regulatory board shall provide by rule that the determination of
probable cause shall be made by a panel of its members or by the department. Each
board may provide by rule for multiple probable cause panels composed of at least two
members. Each board may provide by rule that one or more members of the panel or
panels may be a former board member. The length of term or repetition of service of any
such former board member on a probable cause panel may vary according to the
direction of the board when authorized by board rule. Any probable cause panel must
include one of the board's former or present consumer members, if one is available, is
willing to serve, and is authorized to do so by the board chair. Any probable cause panel
must include a present board member. Any probable cause panel must include a former
or present professional board member. However, any former professional board member
serving on the probable cause panel must hold an active valid license for that
profession. All proceedings of the panel are exempt from s. 286.011 until 10 days after
probable cause has been found to exist by the panel or until the subject of the
investigation waives his or her privilege of confidentiality. The probable cause panel may
make a reasonable request, and upon such request the department shall provide such
additional investigative information as is necessary to the determination of probable
cause. A request for additional investigative information shall be made within 15 days
from the date of receipt by the probable cause panel of the investigative report of the
department or the agency. The probable cause panel or the department, as may be
appropriate, shall make its determination of probable cause within 30 days after receipt
by it of the final investigative report of the department. The secretary may grant
extensions of the 15-day and the 30-day time limits. In lieu of a finding of probable
cause, the probable cause panel, or the department if there is no board, may issue
a letter of guidance to the subject. If, within the 30-day time limit, as may be extended,
the probable cause panel does not make a determination regarding the existence of
probable cause or does not issue a letter of guidance in lieu of a finding of probable
cause, the department must make a determination regarding the existence of probable
cause within 10 days after the expiration of the time limit. If the probable cause panel
finds that probable cause exists, it shall direct the department to file a formal
complaint against the licensee. The department shall follow the directions of the
probable cause panel regarding the filing of a formal complaint. If directed to do
so, the department shall file a formal complaint against the subject of the
investigation and prosecute that complaint pursuant to chapter 120. However, the
department may decide not to prosecute the complaint if it finds that probable cause has
been improvidently found by the panel. In such cases, the department shall refer the
matter to the board. The board may then file a formal complaint and prosecute the
complaint pursuant to chapter 120. The department shall also refer to the board any
investigation or disciplinary proceeding not before the Division of Administrative

Hearings pursuant to chapter 120 or otherwise completed by the department within 1
year after the filing of a complaint. The department, for disciplinary cases under its
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jurisdiction, must establish a uniform reporting system to quarterly refer to each board
the status of any investigation or disciplinary proceeding that is not before the Division of
Administrative Hearings or otherwise completed by the department within 1 year after
the filing of the complaint. Annually, the department, in consultation with the applicable
probable cause panel, must establish a plan to expedite or otherwise close any
investigation or disciplinary proceeding that is not before the Division of Administrative
Hearings or otherwise completed by the department within 1 year after the filing of the
complaint. A probable cause panel or a board may retain independent legal counsel,
employ investigators, and continue the investigation as it deems necessary; all costs
thereof shall be paid from a trust fund used by the department to implement this chapter.
All proceedings of the probable cause panel are exempt from s. 120.525.

(5) A formal hearing before an administrative law judge from the Division of
Administrative Hearings shall be held pursuant to chapter 120 if there are any
disputed issues of material fact. The administrative law judge shall issue a
recommended order pursuant to chapter 120. If any party raises an issue of
disputed fact during an informal hearing, the hearing shall be terminated and a
formal hearing pursuant to chapter 120 shall be held.

(6) The appropriate board, with those members of the panel, if any, who reviewed the
investigation pursuant to subsection (4) being excused, or the department when there is
no board, shall determine and issue the final order in each disciplinary case. Such order
shall constitute final agency action. Any consent order or agreed-upon settlement shall
be subject to the approval of the department.

(7) The department shall have standing to seek judicial review of any final order of the
board, pursuant to s. 120.68.

(8) Any proceeding for the purpose of summary suspension of a license, or for
the restriction of the license, pursuant to s. 120.60(6) shall be conducted by the
secretary of the Department of Health or his or her designee, as appropriate, who
shall issue the final summary order.

(9)(@) The department shall periodically notify the person who filed the complaint, as
well as the patient or the patient's legal representative, of the status of the investigation,
indicating whether probable cause has been found and the status of any civil action or
administrative proceeding or appeal.

(b) In any disciplinary case for which probable cause has been found, the department
shall provide to the person who filed the complaint a copy of the administrative complaint
and:

1. A written explanation of how an administrative complaint is resolved by the
disciplinary process.

2. A written explanation of how and when the person may participate in the disciplinary
process.

3. A written notice of any hearing before the Division of Administrative Hearings or the
regulatory board at which final agency action may be taken.

(c) Inany disciplinary case for which probable cause is not found, the department shall
so inform the person who filed the complaint and notify that person that he or she may,
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within 60 days, provide any additional information to the department which may be
relevant to the decision. To facilitate the provision of additional information, the person
who filed the complaint may receive, upon request, a copy of the department's expert
report that supported the recommendation for closure, if such a report was relied upon
by the department. In no way does this require the department to procure an expert
opinion or report if none was used. Additionally, the identity of the expert shall remain
confidential. In any administrative proceeding under s. 120.57, the person who filed the
disciplinary complaint shall have the right to present oral or written communication
relating to the alleged disciplinary violations or to the appropriate penalty.

(10) The complaint and all information obtained pursuant to the investigation by the
department are confidential and exempt from s. 119.07(1) until 10 days after probable
cause has been found to exist by the probable cause panel or by the department, or until
the regulated professional or subject of the investigation waives his or her privilege of
confidentiality, whichever occurs first. Upon completion of the investigation and a
recommendation by the department to find probable cause, and pursuant to a written
request by the subject or the subject's attorney, the department shall provide the subject
an opportunity to inspect the investigative file or, at the subject's expense, forward to the
subject a copy of the investigative file. Notwithstanding s. 456.057, the subject may
inspect or receive a copy of any expert witness report or patient record connected with
the investigation if the subject agrees in writing to maintain the confidentiality of any
information received under this subsection until 10 days after probable cause is found
and to maintain the confidentiality of patient records pursuant to s. 456.057. The subject
may file a written response to the information contained in the investigative file. Such
response must be filed within 20 days of mailing by the department, unless an extension
of time has been granted by the department. This subsection does not prohibit the
department from providing such information to any law enforcement agency or to any
other regulatory agency.

(11) A privilege against civil liability is hereby granted to any complainant or any witness
with regard to information furnished with respect to any investigation or proceeding
pursuant to this section, unless the complainant or witness acted in bad faith or with
malice in providing such information.

(12)(a) No person who reports in any capacity, whether or not required by law,
information to the department with regard to the incompetence, impairment, or
unprofessional conduct of any health care provider licensed under chapter 458, chapter
459, chapter 460, chapter 461, chapter 462, chapter 463, chapter 464, chapter 465, or
chapter 466 shall be held liable in any civil action for reporting against such health care
provider if such person acts without intentional fraud or malice.

(b) No facility licensed under chapter 395, health maintenance organization certificated
under part | of chapter 641, physician licensed under chapter 458, or osteopathic
physician licensed under chapter 459 shall discharge, threaten to discharge, intimidate,
or coerce any employee or staff member by reason of such employee's or staff
member's report to the department about a physician licensed under chapter 458,
chapter 459, chapter 460, chapter 461, or chapter 466 who may be guilty of
incompetence, impairment, or unprofessional conduct so long as such report is given
without intentional fraud or malice.

(c) Inany civil suit brought outside the protections of paragraphs (a) and (b) in which
intentional fraud or malice is alleged, the person alleging intentional fraud or malice shall
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be liable for all court costs and for the other party's reasonable attorney's fees if
intentional fraud or malice is not proved.

(13) Notwithstanding any provision of law to the contrary, an administrative complaint
against a licensee shall be filed within 6 years after the time of the incident or occurrence
giving rise to the complaint against the licensee. If such incident or occurrence involved
criminal actions, diversion of controlled substances, sexual misconduct, or impairment
by the licensee, this subsection does not apply to bar initiation of an investigation or filing
of an administrative complaint beyond the 6-year timeframe. In those cases covered by
this subsection in which it can be shown that fraud, concealment, or intentional
misrepresentation of fact prevented the discovery of the violation of law, the period of
limitations is extended forward, but in no event to exceed 12 years after the time of the
incident or occurrence.

Section 456.074, F.S., provides for the immediate suspension of certain health care practitioner
licenses, and states:

(1) The department shall issue an emergency order suspending the license of any
person licensed under chapter 458, chapter 459, chapter 460, chapter 461, chapter 462,
chapter 463, chapter 464, chapter 465, chapter 466, or chapter 484 who pleads guilty to,
is convicted or found guilty of, or who enters a plea of nolo contendere to, regardless of
adjudication, a felony under chapter 409, chapter 817, or chapter 893 or under 21 U.S.C.
ss. 801-970 or under 42 U.S.C. ss. 1395-1396.

(2) If the board has previously found any physician or osteopathic physician in violation
of the provisions of s. 458.331(1)(t) or s. 459.015(1)(x), in regard to her or his treatment
of three or more patients, and the probable cause panel of the board finds probable
cause of an additional violation of that section, then the Secretary of Health shall review
the matter to determine if an emergency suspension or restriction order is warranted.
Nothing in this section shall be construed so as to limit the authority of the secretary of
the department to issue an emergency order.

(3) The department may issue an emergency order suspending or restricting the license
of any health care practitioner as defined in s. 456.001(4) who tests positive for any drug
on any government or private-sector preemployment or employer-ordered confirmed
drug test, as defined in s. 112.0455, when the practitioner does not have a lawful
prescription and legitimate medical reason for using such drug. The practitioner shall be
given 48 hours from the time of notification to the practitioner of the confirmed test result
to produce a lawful prescription for the drug before an emergency order is issued.

Section 456.079, F.S., requires the boards and department to develop disciplinary guidelines,
which put practitioners on notice as to the possible penalty ranges for violating the law:

(1) Each board, or the department if there is no board, shall adopt by rule and
periodically review the disciplinary guidelines applicable to each ground for disciplinary
action which may be imposed by the board, or the department if there is no board,
pursuant to this chapter, the respective practice acts, and any rule of the board or
department.

(2) The disciplinary guidelines shall specify a meaningful range of designated penalties
based upon the severity and repetition of specific offenses, it being the legislative intent
that minor violations be distinguished from those which endanger the public health,

safety, or welfare; that such guidelines provide reasonable and meaningful notice to the
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public of likely penalties which may be imposed for proscribed conduct; and that such
penalties be consistently applied by the board.

(3) A specific finding in the final order of mitigating or aggravating circumstances shall
allow the board to impose a penalty other than that provided for in such guidelines. If
applicable, the board, or the department if there is no board, shall adopt by rule
disciplinary guidelines to designate possible mitigating and aggravating circumstances
and the variation and range of penalties permitted for such circumstances.

(4) The department must review such disciplinary guidelines for compliance with the
legislative intent as set forth herein to determine whether the guidelines establish a
meaningful range of penalties and may also challenge such rules pursuant to s. 120.56.

(5) The administrative law judge, in recommending penalties in any recommended
order, must follow the penalty guidelines established by the board or department and
must state in writing the mitigating or aggravating circumstances upon which the
recommended penalty is based.

Chapter 120, F.S., is the Florida Administrative Procedures Act. It sets forth the procedures to be
used in certain administrative proceedings, including health care practitioner licensure denial and
discipline. Section 120.569, F.S., provides:

(1) The provisions of this section apply in all proceedings in which the substantial
interests of a party are determined by an agency, unless the parties are proceeding
under s. 120.573 or s. 120.574. Unless waived by all parties, s. 120.57(1) applies
whenever the proceeding involves a disputed issue of material fact. Unless
otherwise agreed, s. 120.57(2) applies in all other cases. Parties shall be notified of any
order, including a final order. Unless waived, a copy of the order shall be delivered or
mailed to each party or the party's attorney of record at the address of record. Each
notice shall inform the recipient of any administrative hearing or judicial review that is
available under this section, s. 120.57, or s. 120.68; shall indicate the procedure which
must be followed to obtain the hearing or judicial review; and shall state the time limits
which apply.

(2)(@) Except for any proceeding conducted as prescribed in s. 120.56, a petition or
request for a hearing under this section shall be filed with the agency. If the agency
requests an administrative law judge from the division, it shall so notify the division within
15 days after receipt of the petition or request. A request for a hearing shall be granted
or denied within 15 days after receipt. On the request of any agency, the division shall
assign an administrative law judge with due regard to the expertise required for the
particular matter. The referring agency shall take no further action with respect to a
proceeding under s. 120.57(1), except as a party litigant, as long as the division has
jurisdiction over the proceeding under s. 120.57(1). Any party may request the
disqualification of the administrative law judge by filing an affidavit with the division prior
to the taking of evidence at a hearing, stating the grounds with particularity.

(b) All parties shall be afforded an opportunity for a hearing after reasonable notice of
not less than 14 days; however, the 14-day notice requirement may be waived with the
consent of all parties. The notice shall include:
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1. A statement of the time, place, and nature of the hearing.

2. A statement of the legal authority and jurisdiction under which the hearing is to be
held.

(c) Unless otherwise provided by law, a petition or request for hearing shall include
those items required by the uniform rules adopted pursuant to s. 120.54(5)(b)4. Upon
the receipt of a petition or request for hearing, the agency shall carefully review the
petition to determine if it contains all of the required information. A petition shall be
dismissed if it is not in substantial compliance with these requirements or it has been
untimely filed. Dismissal of a petition shall, at least once, be without prejudice to
petitioner's filing a timely amended petition curing the defect, unless it conclusively
appears from the face of the petition that the defect cannot be cured. The agency shall
promptly give written notice to all parties of the action taken on the petition, shall state
with particularity its reasons if the petition is not granted, and shall state the deadline for
filing an amended petition if applicable.

(d) The agency may refer a petition to the division for the assignment of an
administrative law judge only if the petition is in substantial compliance with the
requirements of paragraph (c).

(e) All pleadings, motions, or other papers filed in the proceeding must be signed by the
party, the party's attorney, or the party's qualified representative. The signature
constitutes a certificate that the person has read the pleading, motion, or other paper
and that, based upon reasonable inquiry, it is not interposed for any improper purposes,
such as to harass or to cause unnecessary delay, or for frivolous purpose or needless
increase in the cost of litigation. If a pleading, motion, or other paper is signed in
violation of these requirements, the presiding officer shall impose upon the person who
signed it, the represented party, or both, an appropriate sanction, which may include an
order to pay the other party or parties the amount of reasonable expenses incurred
because of the filing of the pleading, motion, or other paper, including a reasonable
attorney's fee.

(f) The presiding officer has the power to swear witnesses and take their
testimony under oath, to issue subpoenas, and to effect discovery on the written
request of any party by any means available to the courts and in the manner
provided in the Florida Rules of Civil Procedure, including the imposition of
sanctions, except contempt. However, no presiding officer has the authority to issue
any subpoena or order directing discovery to any member or employee of the
Legislature when the subpoena or order commands the production of documents or
materials or compels testimony relating to the legislative duties of the member or
employee. Any subpoena or order directing discovery directed to a member or an
employee of the Legislature shall show on its face that the testimony sought does not
relate to legislative duties.

(g) Irrelevant, immaterial, or unduly repetitious evidence shall be excluded, but all other
evidence of a type commonly relied upon by reasonably prudent persons in the conduct
of their affairs shall be admissible, whether or not such evidence would be admissible in
a trial in the courts of Florida. Any part of the evidence may be received in written form,
and all testimony of parties and witnesses shall be made under oath.
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(h) Documentary evidence may be received in the form of a copy or excerpt. Upon
request, parties shall be given an opportunity to compare the copy with the original, if
available.

(i) When official recognition is requested, the parties shall be notified and given an
opportunity to examine and contest the material.

() A party shall be permitted to conduct cross-examination when testimony is
taken or documents are made a part of the record.

(k)1. Any person subject to a subpoena may, before compliance and on timely petition,
request the presiding officer having jurisdiction of the dispute to invalidate the subpoena
on the ground that it was not lawfully issued, is unreasonably broad in scope, or requires
the production of irrelevant material.

2. A party may seek enforcement of a subpoena, order directing discovery, or order
imposing sanctions issued under the authority of this chapter by filing a petition for
enforcement in the circuit court of the judicial circuit in which the person failing to comply
with the subpoena or order resides. A failure to comply with an order of the court shall
result in a finding of contempt of court. However, no person shall be in contempt while a
subpoena is being challenged under subparagraph 1. The court may award to the
prevailing party all or part of the costs and attorney's fees incurred in obtaining the court
order whenever the court determines that such an award should be granted under the
Florida Rules of Civil Procedure.

3. Any public employee subpoenaed to appear at an agency proceeding shall be
entitled to per diem and travel expenses at the same rate as that provided for state
employees under s. 112.061 if travel away from such public employee's headquarters is
required. All other witnesses appearing pursuant to a subpoena shall be paid such fees
and mileage for their attendance as is provided in civil actions in circuit courts of this
state. In the case of a public employee, such expenses shall be processed and paid in
the manner provided for agency employee travel expense reimbursement, and in the
case of a witness who is not a public employee, payment of such fees and expenses
shall accompany the subpoena.

() Unless the time period is waived or extended with the consent of all parties, the final
order in a proceeding which affects substantial interests must be in writing and include
findings of fact, if any, and conclusions of law separately stated, and it must be rendered
within 90 days:

1. After the hearing is concluded, if conducted by the agency;

2. After a recommended order is submitted to the agency and mailed to all parties, if the
hearing is conducted by an administrative law judge; or

3. After the agency has received the written and oral material it has authorized to be
submitted, if there has been no hearing.

(m) Findings of fact, if set forth in a manner which is no more than mere tracking of the
statutory language, must be accompanied by a concise and explicit statement of the
underlying facts of record which support the findings.
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(n) If an agency head finds that an immediate danger to the public health, safety,
or welfare requires an immediate final order, it shall recite with particularity the
facts underlying such finding in the final order, which shall be appealable or
enjoinable from the date rendered.

Section 120.57(1), (2), (4), and (5), F.S., provides additional administrative procedures for
particular cases.

(1) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS INVOLVING
DISPUTED ISSUES OF MATERIAL FACT.--

(a) Except as provided in ss. 120.80 and 120.81, an administrative law judge assigned
by the division shall conduct all hearings under this subsection, except for hearings
before agency heads or a member thereof. If the administrative law judge assigned to a
hearing becomes unavailable, the division shall assign another administrative law judge
who shall use any existing record and receive any additional evidence or argument, if
any, which the new administrative law judge finds necessary.

(b) All parties shall have an opportunity to respond, to present evidence and
argument on all issues involved, to conduct cross-examination and submit
rebuttal evidence, to submit proposed findings of facts and orders, to file
exceptions to the presiding officer's recommended order, and to be represented
by counsel or other qualified representative. When appropriate, the general public
may be given an opportunity to present oral or written communications. If the agency
proposes to consider such material, then all parties shall be given an opportunity to
cross-examine or challenge or rebut the material.

(c) Hearsay evidence may be used for the purpose of supplementing or explaining other
evidence, but it shall not be sufficient in itself to support a finding unless it would be
admissible over objection in civil actions.

(d) Notwithstanding s. 120.569(2)(g), similar fact evidence of other violations, wrongs, or
acts is admissible when relevant to prove a material fact in issue, such as proof of
motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake
or accident, but it is inadmissible when the evidence is relevant solely to prove bad
character or propensity. When the state in an administrative proceeding intends to offer
evidence of other acts or offenses under this paragraph, the state shall furnish to the
party whose substantial interests are being determined and whose other acts or offenses
will be the subject of such evidence, no fewer than 10 days before commencement of
the proceeding, a written statement of the acts or offenses it intends to offer, describing
them and the evidence the state intends to offer with particularity. Notice is not required
for evidence of acts or offenses which is used for impeachment or on rebuttal.

(e)1. Any agency action that determines the substantial interests of a party and that is
based on an unadopted rule is subject to de novo review by an administrative law judge.

2. The agency action shall not be presumed valid or invalid. The agency must
demonstrate that the unadopted rule:

a. Is within the powers, functions, and duties delegated by the Legislature or, if the
agency is operating pursuant to authority derived from the State Constitution, is within
that authority;
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b. Does not enlarge, modify, or contravene the specific provisions of law implemented;

c. Is not vague, establishes adequate standards for agency decisions, or does not vest
unbridled discretion in the agency;

d. Is not arbitrary or capricious;

e. Is not being applied to the substantially affected party without due notice;

f. Is supported by competent and substantial evidence; and

g. Does not impose excessive regulatory costs on the regulated person, county, or city.
3. The recommended and final orders in any proceeding shall be governed by the
provisions of paragraphs (k) and (l), except that the administrative law judge's
determination regarding the unadopted rule shall not be rejected by the agency unless
the agency first determines from a review of the complete record, and states with
particularity in the order, that such determination is clearly erroneous or does not comply
with essential requirements of law. In any proceeding for review under s. 120.68, if the
court finds that the agency's rejection of the determination regarding the unadopted rule
does not comport with the provisions of this subparagraph, the agency action shall be
set aside and the court shall award to the prevailing party the reasonable costs and a
reasonable attorney's fee for the initial proceeding and the proceeding for review.

(H The record in a case governed by this subsection shall consist only of:

1. All notices, pleadings, motions, and intermediate rulings.

2. Evidence admitted.

3. Those matters officially recognized.

4. Proffers of proof and objections and rulings thereon.

5. Proposed findings and exceptions.

6. Any decision, opinion, order, or report by the presiding officer.

7. All staff memoranda or data submitted to the presiding officer during the hearing or
prior to its disposition, after notice of the submission to all parties, except
communications by advisory staff as permitted under s. 120.66(1), if such
communications are public records.

8. All matters placed on the record after an ex parte communication.

9. The official transcript.

(g) The agency shall accurately and completely preserve all testimony in the
proceeding, and, on the request of any party, it shall make a full or partial transcript

available at no more than actual cost.

(h) Any party to a proceeding in which an administrative law judge of the Division of
Administrative Hearings has final order authority may move for a summary final order
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when there is no genuine issue as to any material fact. A summary final order shall be
rendered if the administrative law judge determines from the pleadings, depositions,
answers to interrogatories, and admissions on file, together with affidavits, if any, that no
genuine issue as to any material fact exists and that the moving party is entitled as a
matter of law to the entry of a final order. A summary final order shall consist of findings
of fact, if any, conclusions of law, a disposition or penalty, if applicable, and any other
information required by law to be contained in the final order.

(i) When, in any proceeding conducted pursuant to this subsection, a dispute of material
fact no longer exists, any party may move the administrative law judge to relinquish
jurisdiction to the agency. In ruling on such a motion, the administrative law judge may
consider the pleadings, depositions, answers to interrogatories, and admissions on file,
together with supporting and opposing affidavits, if any. If the administrative law judge
enters an order relinquishing jurisdiction, the agency may promptly conduct a proceeding
pursuant to subsection (2), if appropriate, but the parties may not raise any issues of
disputed fact that could have been raised before the administrative law judge. An order
entered by an administrative law judge relinquishing jurisdiction to the agency based
upon a determination that no genuine dispute of material fact exists, need not contain
findings of fact, conclusions of law, or a recommended disposition or penalty.

() Findings of fact shall be based upon a preponderance of the evidence, except in
penal or licensure disciplinary proceedings or except as otherwise provided by statute,
and shall be based exclusively on the evidence of record and on matters officially
recognized.

(k) The presiding officer shall complete and submit to the agency and all parties a
recommended order consisting of findings of fact, conclusions of law, and recommended
disposition or penalty, if applicable, and any other information required by law to be
contained in the final order. All proceedings conducted pursuant to this subsection shall
be de novo. The agency shall allow each party 15 days in which to submit written
exceptions to the recommended order.

() The agency may adopt the recommended order as the final order of the agency. The
agency in its final order may reject or modify the conclusions of law over which it has
substantive jurisdiction and interpretation of administrative rules over which it has
substantive jurisdiction. When rejecting or modifying such conclusion of law or
interpretation of administrative rule, the agency must state with particularity its reasons
for rejecting or modifying such conclusion of law or interpretation of administrative rule
and must make a finding that its substituted conclusion of law or interpretation of
administrative rule is as or more reasonable than that which was rejected or modified.
Rejection or modification of conclusions of law may not form the basis for rejection or
modification of findings of fact. The agency may not reject or modify the findings of fact
unless the agency first determines from a review of the entire record, and states with
particularity in the order, that the findings of fact were not based upon competent
substantial evidence or that the proceedings on which the findings were based did not
comply with essential requirements of law. The agency may accept the recommended
penalty in a recommended order, but may not reduce or increase it without a review of
the complete record and without stating with particularity its reasons therefor in the
order, by citing to the record in justifying the action.

(m) If arecommended order is submitted to an agency, the agency shall provide a copy
of its final order to the division within 15 days after the order is filed with the agency
clerk.
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(n) Notwithstanding any law to the contrary, when statutes or rules impose conflicting
time requirements for the scheduling of expedited hearings or issuance of recommended
or final orders, the director of the division shall have the authority to set the proceedings
for the orderly operation of this chapter.

(2) ADDITIONAL PROCEDURES APPLICABLE TO HEARINGS NOT INVOLVING
DISPUTED ISSUES OF MATERIAL FACT .--In any case to which subsection (1) does
not apply:

(@) The agency shall:

1. Give reasonable notice to affected persons of the action of the agency, whether
proposed or already taken, or of its decision to refuse action, together with a summary of
the factual, legal, and policy grounds therefor.

2. Give parties or their counsel the option, at a convenient time and place, to present to
the agency or hearing officer written or oral evidence in opposition to the action of the
agency or to its refusal to act, or a written statement challenging the grounds upon which
the agency has chosen to justify its action or inaction.

3. If the objections of the parties are overruled, provide a written explanation within 7
days.

(b) The record shall only consist of:

1. The notice and summary of grounds.

2. Evidence received.

3. All written statements submitted.

4. Any decision overruling objections.

5. All matters placed on the record after an ex parte communication.

6. The official transcript.

7. Any decision, opinion, order, or report by the presiding officer.

(4) INFORMAL DISPOSITION.--Unless precluded by law, informal disposition may be
made of any proceeding by stipulation, agreed settlement, or consent order.

(5) APPLICABILITY.--This section does not apply to agency investigations preliminary
to agency action.

Section 120.574 F.S., sets forth the procedures for a summary hearing:

(1)(a) Within 5 business days following the division's receipt of a petition or request for
hearing, the division shall issue and serve on all original parties an initial order that
assigns the case to a specific administrative law judge and provides general information
regarding practice and procedure before the division. The initial order shall also contain
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a statement advising the addressees that a summary hearing is available upon the
agreement of all parties under subsection (2) and briefly describing the expedited time
sequences, limited discovery, and final order provisions of the summary procedure.

(b) Within 15 days after service of the initial order, any party may file with the division a
motion for summary hearing in accordance with subsection (2). If all original parties
agree, in writing, to the summary proceeding, the proceeding shall be conducted within
30 days of the agreement, in accordance with the provisions of subsection (2).

(c) Intervenors in the proceeding shall be governed by the decision of the original
parties regarding whether the case will proceed in accordance with the summary hearing
process and shall not have standing to challenge that decision.

(d) If a motion for summary hearing is not filed within 15 days after service of the
division's initial order, the matter shall proceed in accordance with ss. 120.569 and
120.57.

(2) In any case to which this subsection is applicable, the following procedures apply:
(&) Motions shall be limited to the following:
1. A motion in opposition to the petition.

2. A motion requesting discovery beyond the informal exchange of documents and
witness lists described in paragraph (b). Upon a showing of necessity, additional
discovery may be permitted in the discretion of the administrative law judge, but only if it
can be completed not later than 5 days prior to the final hearing.

3. A motion for continuance of the final hearing date.

4. A motion requesting a prehearing conference, or the administrative law judge may
require a prehearing conference, for the purpose of identifying: the legal and factual
issues to be considered at the final hearing; the names and addresses of withnesses who
may be called to testify at the final hearing; documentary evidence that will be offered at
the final hearing; the range of penalties that may be imposed upon final hearing; and any
other matter that the administrative law judge determines would expedite resolution of
the proceeding. The prehearing conference may be held by telephone conference call.

5. During or after any preliminary hearing or conference, any party or the administrative
law judge may suggest that the case is no longer appropriate for summary disposition.
Following any argument requested by the parties, the administrative law judge may enter
an order referring the case back to the formal adjudicatory process described in s.
120.57(1), in which event the parties shall proceed accordingly.

(b) Not later than 5 days prior to the final hearing, the parties shall furnish to each other
copies of documentary evidence and lists of withesses who may testify at the final
hearing.

(c) All parties shall have an opportunity to respond, to present evidence and argument
on all issues involved, to conduct cross-examination and submit rebuttal evidence, and
to be represented by counsel or other qualified representative.
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(d) The record in a case governed by this subsection shall consist only of:

1. All notices, pleadings, motions, and intermediate rulings.

2. Evidence received.

3. A statement of matters officially recognized.

4. Proffers of proof and objections and rulings thereon.

5. Matters placed on the record after an ex parte communication.

6. The written decision of the administrative law judge presiding at the final hearing.

7. The official transcript of the final hearing.

(e) The agency shall accurately and completely preserve all testimony in the proceeding
and, upon request by any party, shall make a full or partial transcript available at no
more than actual cost.

(H The decision of the administrative law judge shall be rendered within 30 days after
the conclusion of the final hearing or the filing of the transcript thereof, whichever is later.
The administrative law judge's decision, which shall be final agency action subject to

judicial review under s. 120.68, shall include the following:

1. Findings of fact based exclusively on the evidence of record and matters officially
recognized.

2. Conclusions of law.
3. Imposition of a fine or penalty, if applicable.

4. Any other information required by law or rule to be contained in a final order.

Section 120.60, F.S., establishes licensing procedures for all practitioners:

(1) Upon receipt of an application for a license, an agency shall examine the application
and, within 30 days after such receipt, notify the applicant of any apparent errors or
omissions and request any additional information the agency is permitted by law to
require. An agency shall not deny a license for failure to correct an error or omission or
to supply additional information unless the agency timely notified the applicant within this
30-day period. An application shall be considered complete upon receipt of all requested
information and correction of any error or omission for which the applicant was timely
notified or when the time for such notification has expired. Every application for a license
shall be approved or denied within 90 days after receipt of a completed application
unless a shorter period of time for agency action is provided by law. The 90-day time
period shall be tolled by the initiation of a proceeding under ss. 120.569 and 120.57. An
application for a license must be approved or denied within the 90-day or shorter time
period, within 15 days after the conclusion of a public hearing held on the application, or
within 45 days after a recommended order is submitted to the agency and the parties,
whichever is later. The agency must approve any application for a license or for an
examination required for licensure if the agency has not approved or denied the
application within the time periods prescribed by this subsection.
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(2) If an applicant seeks a license for an activity that is exempt from licensure, the
agency shall notify the applicant and return any tendered application fee within 30 days
after receipt of the original application.

(3) Each applicant shall be given written notice either personally or by mail that the
agency intends to grant or deny, or has granted or denied, the application for license.
The notice must state with particularity the grounds or basis for the issuance or denial of
the license, except when issuance is a ministerial act. Unless waived, a copy of the
notice shall be delivered or mailed to each party's attorney of record and to each person
who has requested notice of agency action. Each notice shall inform the recipient of the
basis for the agency decision, shall inform the recipient of any administrative hearing
pursuant to ss. 120.569 and 120.57 or judicial review pursuant to s. 120.68 which may
be available, shall indicate the procedure which must be followed, and shall state the
applicable time limits. The issuing agency shall certify the date the notice was mailed or
delivered, and the notice and the certification shall be filed with the agency clerk.

(4) When a licensee has made timely and sufficient application for the renewal of a
license which does not automatically expire by statute, the existing license shall not
expire until the application for renewal has been finally acted upon by the agency or, in
case the application is denied or the terms of the license are limited, until the last day for
seeking review of the agency order or a later date fixed by order of the reviewing court.

(5) No revocation, suspension, annulment, or withdrawal of any license is lawful unless,
prior to the entry of a final order, the agency has served, by personal service or certified
mail, an administrative complaint which affords reasonable notice to the licensee of facts
or conduct which warrant the intended action and unless the licensee has been given an
adequate opportunity to request a proceeding pursuant to ss. 120.569 and 120.57.
When personal service cannot be made and the certified mail notice is returned
undelivered, the agency shall cause a short, plain notice to the licensee to be published
once each week for 4 consecutive weeks in a newspaper published in the county of the
licensee's last known address as it appears on the records of the agency. If no
newspaper is published in that county, the notice may be published in a newspaper of
general circulation in that county. If the address is in some state other than this state or
in a foreign territory or country, the notice may be published in Leon County.

(6) If the agency finds that immediate serious danger to the public health, safety, or
welfare requires emergency suspension, restriction, or limitation of a license, the agency
may take such action by any procedure that is fair under the circumstances if:

(&) The procedure provides at least the same procedural protection as is given by other
statutes, the State Constitution, or the United States Constitution;

(b) The agency takes only that action necessary to protect the public interest under the
emergency procedure; and

(c) The agency states in writing at the time of, or prior to, its action the specific facts and
reasons for finding an immediate danger to the public health, safety, or welfare and its
reasons for concluding that the procedure used is fair under the circumstances. The
agency's findings of immediate danger, necessity, and procedural fairness are judicially
reviewable. Summary suspension, restriction, or limitation may be ordered, but a
suspension or revocation proceeding pursuant to ss. 120.569 and 120.57 shall also be
promptly instituted and acted upon.
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(7) No agency shall include as a condition of approval of any license any provision that
is based upon a statement, policy, or guideline of another agency unless the statement,
policy, or guideline is within the jurisdiction of the other agency. The other agency shall
identify for the licensing agency the specific legal authority for each such statement,
policy, or guideline. The licensing agency must provide the licensee with an opportunity
to challenge the condition as invalid. If the licensing agency bases a condition of
approval or denial of the license upon the statement, policy, or guideline of the other
agency, any party to an administrative proceeding that arises from the approval with
conditions or denial of the license may require the other agency to join as a party in
determining the validity of the condition.

Section 120.68, F.S., provides for judicial review:

(1) A party who is adversely affected by final agency action is entitled to judicial
review. A preliminary, procedural, or intermediate order of the agency or of an
administrative law judge of the Division of Administrative Hearings is immediately
reviewable if review of the final agency decision would not provide an adequate
remedy.

(2)(a) Judicial review shall be sought in the appellate district where the agency
maintains its headquarters or where a party resides or as otherwise provided by law. All
proceedings shall be instituted by filing a notice of appeal or petition for review in
accordance with the Florida Rules of Appellate Procedure within 30 days after the
rendition of the order being appealed. If the appeal is of an order rendered in a
proceeding initiated under s. 120.56, the agency whose rule is being challenged shall
transmit a copy of the notice of appeal to the committee.

(b) When proceedings under this chapter are consolidated for final hearing and the
parties to the consolidated proceeding seek review of final or interlocutory orders in

more than one district court of appeal, the courts of appeal are authorized to transfer and
consolidate the review proceedings. The court may transfer such appellate proceedings
on its own motion, upon motion of a party to one of the appellate proceedings, or by
stipulation of the parties to the appellate proceedings. In determining whether to transfer
a proceeding, the court may consider such factors as the interrelationship of the parties
and the proceedings, the desirability of avoiding inconsistent results in related matters,
judicial economy, and the burden on the parties of reproducing the record for use in
multiple appellate courts.

(3) The filing of the petition does not itself stay enforcement of the agency decision, but
if the agency decision has the effect of suspending or revoking a license, supersedeas
shall be granted as a matter of right upon such conditions as are reasonable, unless the
court, upon petition of the agency, determines that a supersedeas would constitute a
probable danger to the health, safety, or welfare of the state. The agency also may grant
a stay upon appropriate terms, but, whether or not the action has the effect of
suspending or revoking a license, a petition to the agency for a stay is not a prerequisite
to a petition to the court for supersedeas. In any event the court shall specify the
conditions, if any, upon which the stay or supersedeas is granted.

(4) Judicial review of any agency action shall be confined to the record transmitted and
any additions made thereto in accordance with paragraph (7)(a).
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(5) The record for judicial review shall be compiled in accordance with the Florida Rules
of Appellate Procedure.

(6)(@) The reviewing court's decision may be mandatory, prohibitory, or declaratory in
form, and it shall provide whatever relief is appropriate irrespective of the original form of
the petition. The court may:

1. Order agency action required by law; order agency exercise of discretion when
required by law; set aside agency action; remand the case for further agency
proceedings; or decide the rights, privileges, obligations, requirements, or procedures at
issue between the parties; and

2. Order such ancillary relief as the court finds necessary to redress the effects of
official action wrongfully taken or withheld.

(b) If the court sets aside agency action or remands the case to the agency for further
proceedings, it may make such interlocutory order as the court finds necessary to
preserve the interests of any party and the public pending further proceedings or agency
action.

(7) The court shall remand a case to the agency for further proceedings consistent with
the court's decision or set aside agency action, as appropriate, when it finds that:

(@) There has been no hearing prior to agency action and the reviewing court finds that
the validity of the action depends upon disputed facts;

(b) The agency's action depends on any finding of fact that is not supported by
competent, substantial evidence in the record of a hearing conducted pursuant to ss.
120.569 and 120.57; however, the court shall not substitute its judgment for that of the
agency as to the weight of the evidence on any disputed finding of fact;

(c) The fairness of the proceedings or the correctness of the action may have been
impaired by a material error in procedure or a failure to follow prescribed procedure;

(d) The agency has erroneously interpreted a provision of law and a correct
interpretation compels a particular action; or

(e) The agency's exercise of discretion was:
1. Outside the range of discretion delegated to the agency by law;
2. Inconsistent with agency rule;

3. Inconsistent with officially stated agency policy or a prior agency practice, if deviation
therefrom is not explained by the agency; or

4. Otherwise in violation of a constitutional or statutory provision;

but the court shall not substitute its judgment for that of the agency on an issue of
discretion.
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(8) Unless the court finds a ground for setting aside, modifying, remanding, or ordering
agency action or ancillary relief under a specified provision of this section, it shall affirm
the agency's action.

(9) No petition challenging an agency rule as an invalid exercise of delegated legislative
authority shall be instituted pursuant to this section, except to review an order entered
pursuant to a proceeding under s. 120.56, unless the sole issue presented by the
petition is the constitutionality of a rule and there are no disputed issues of fact.

(10) If an administrative law judge's final order depends on any fact found by the
administrative law judge, the court shall not substitute its judgment for that of the
administrative law judge as to the weight of the evidence on any disputed finding of fact.
The court shall, however, set aside the final order of the administrative law judge or
remand the case to the administrative law judge, if it finds that the final order depends on
any finding of fact that is not supported by competent substantial evidence in the record
of the proceeding.

Section 120.69, F.S., provides for enforcement of agency action:

(1) Except as otherwise provided by statute:

(a) Any agency may seek enforcement of an action by filing a petition for enforcement,
as provided in this section, in the circuit court where the subject matter of the
enforcement is located.

(b) A petition for enforcement of any agency action may be filed by any substantially
interested person who is a resident of the state. However, no such action may be
commenced:

1. Prior to 60 days after the petitioner has given notice of the violation of the agency
action to the head of the agency concerned, the Attorney General, and any alleged
violator of the agency action.

2. If an agency has filed, and is diligently prosecuting, a petition for enforcement.

(c) A petition for enforcement filed by a nongovernmental person shall be in the name of
the State of Florida on the relation of the petitioner, and the doctrines of res judicata and
collateral estoppel shall apply.

(d) In an action brought under paragraph (b), the agency whose action is sought to be
enforced, if not a party, may intervene as a matter of right.

(2) A petition for enforcement may request declaratory relief; temporary or permanent
equitable relief; any fine, forfeiture, penalty, or other remedy provided by statute; any
combination of the foregoing; or, in the absence of any other specific statutory authority,
a fine not to exceed $1,000.

(3) After the court has rendered judgment on a petition for enforcement, no other
petition shall be filed or adjudicated against the same agency action, on the basis of the
same transaction or occurrence, unless expressly authorized on remand. The doctrines
of res judicata and collateral estoppel shall apply, and the court shall make such orders
as are necessary to avoid multiplicity of actions.



STORAGE NAME:  h1405.hr.doc
DATE: January 31, 2002

PAGE: 27

(4) In all enforcement proceedings:

(a) If enforcement depends on any facts other than those appearing in the record, the
court may ascertain such facts under procedures set forth in s. 120.68(7)(a).

(b) If one or more petitions for enforcement and a petition for review involving the same
agency action are pending at the same time, the court considering the review petition
may order all such actions transferred to and consolidated in one court. Each party shall
be under an affirmative duty to notify the court when it becomes aware of multiple
proceedings.

(c) Should any party willfully fail to comply with an order of the court, the court shall
punish that party in accordance with the law applicable to contempt committed by a
person in the trial of any other action.

(5) In any enforcement proceeding the respondent may assert as a defense the
invalidity of any relevant statute, the inapplicability of the administrative determination to
respondent, compliance by the respondent, the inappropriateness of the remedy sought
by the agency, or any combination of the foregoing. In addition, if the petition for
enforcement is filed during the time within which the respondent could petition for judicial
review of the agency action, the respondent may assert the invalidity of the agency
action.

(6) Notwithstanding any other provision of this section, upon receipt of evidence that an
alleged violation of an agency's action presents an imminent and substantial threat to the
public health, safety, or welfare, the agency may bring suit for immediate temporary
relief in an appropriate circuit court, and the granting of such temporary relief shall not
have res judicata or collateral estoppel effect as to further relief sought under a petition
for enforcement relating to the same violation.

(7) Inany final order on a petition for enforcement the court may award to the prevailing
party all or part of the costs of litigation and reasonable attorney's fees and expert
witness fees, whenever the court determines that such an award is appropriate.

Section 381.0302, F.S., provides procedures for certain health care professionals participating in
the Florida Health Services Corps:

(1) To encourage qualified medical professionals to practice in underserved
locations where there are shortages of such personnel, the Legislature
establishes the Florida Health Services Corps.

(2) As used in this section, the term:

(@) "Department" means the Department of Health.

(b) "Florida Health Services Corps" means a program authorized by this section which:
1. Offers scholarships to allopathic, osteopathic, chiropractic, podiatric, dental, physician
assistant, and nursing students, and loan repayment assistance and travel and
relocation expenses to allopathic and osteopathic residents and physicians, chiropractic

physicians, podiatric physicians, nurse practitioners, dentists, and physician assistants,
in return for service in a public health care program or in a medically underserved area.
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2. Offers membership on a voluntary basis to physicians and other health care
personnel who provide uncompensated care.

(c) "Medically underserved area” means:

1. A geographic area, a special population, or a facility that has a shortage of health
professionals as defined by federal regulations;

2. A county health department, community health center, or migrant health center; or

3. A geographic area or facility designated by rule by the department that has a
shortage of health care practitioners who serve Medicaid and other low-income patients.

(d) "Medically indigent person” means a person who lacks public or private health
insurance, is unable to pay for care, and is a member of a family with an income at or
below 185 percent of the federal poverty level.

(e) "Public health program" means a county health department, a children's medical
services program, a federally funded community health center, a federally funded
migrant health center, or other publicly funded or nonprofit health care program
designated by the department.

(H "Primary care" means family and general practice, general pediatrics,
obstetrics/gynecology, and general internal medicine by primary care physicians
licensed under chapters 458, 459, 460, and 461.

(3) The Florida Health Services Corps shall be developed by the department in
cooperation with the programs in the area health education center network as defined in
s. 381.0402 and the state's health care education and training institutions. The State
Health Officer shall be the director of the Florida Health Services Corps.

(4) Corps members shall be supervised by the State Health Officer, or his or her
physician designee, for the purpose of practice guidelines, continuing education, and
other matters pertaining to professional conduct.

(5) The department may award scholarships to students studying medicine,
osteopathic medicine, chiropractic medicine, podiatric, nursing, or dentistry.

(&) The program shall require a student who receives a scholarship to accept an
assignment in a public health care program or work in a specific community
located in a medically underserved area upon completion of primary care training.
The department shall determine assignments. If a practitioner is assigned to a
medically underserved area, the practitioner must treat Medicaid patients and
other patients with low incomes.

(b) An eligible student must be pursuing a full-time course of study in:

1. Allopathic or osteopathic medicine, including physician assistants;

2. Dentistry;

3. Podiatric medicine;
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4. Nursing, including registered nurses, nurse midwives, and other nurse practitioners;
or

5. Chiropractic medicine.

(c) In selecting students to participate in the scholarship program, priority shall be given
to students who indicate a desire to practice a primary care specialty in a medically
underserved area after their obligation is completed and who indicate an intent to
practice medical specialties for which the department has a need.

(d) Scholarship assistance shall consist of reimbursement for tuition and other
educational costs such as books, supplies, equipment, transportation, and
monthly living expense stipends. The department shall pay the same amount for
living expense stipends as is paid by the National Health Services Corps. Each
monthly living expense stipend shall be for a 12-month period beginning with the
first month of each school year in which the student is a participant. The
department may reimburse a participant for books, supplies, and equipment
based on average costs incurred by participants for these items. The department
shall prescribe, by rule, eligible expenses for reimbursement and allowable
amounts.

(e) For an allopathic or osteopathic medical student, enroliment in the corps may begin
in the second year of medical school or in any year thereafter. For a nursing student or
other student, enrollment may occur in any year.

(f) For a student who receives scholarship assistance, participation in the corps
after completion of training shall be 1 year for each school year of scholarship
assistance, up to a maximum of 3 years. The period of obligated service shall
begin when the participant is assigned by the department to a public health
program or to a medically underserved area.

(6) The department may provide loan repayment assistance and travel and
relocation reimbursement to allopathic and osteopathic medical residents with
primary care specialties during their last 2 years of residency training or upon
completion of residency training, and to physician assistants and nurse
practitioners with primary care specialties, in return for an agreement to serve a
minimum of 2 years in the Florida Health Services Corps. During the period of
service, the maximum amount of annual financial payments shall not be greater
than the annual total of loan repayment assistance and tax subsidies authorized
by the National Health Services Corps loan repayment program.

(7) The financial penalty for noncompliance with participation requirements for
persons who have received financial payments under subsection (5) or
subsection (6) shall be determined in the same manner as in the National Health
Services Corps scholarship program. In addition, noncompliance with
participation requirements shall also result in ineligibility for professional
licensure or renewal of licensure under chapter 458, chapter 459, chapter 460, part
| of chapter 464, chapter 465, or chapter 466. For a participant who is unable to
participate for reasons of disability, the penalty is the actual amount of financial
assistance provided to the participant. Financial penalties shall be deposited in
the Florida Health Services Corps Trust Fund and shall be used to provide
additional scholarship and financial assistance.
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(8) Membership in the corps may be extended to any licensed physician or other health
care practitioner who provides uncompensated care to medically indigent persons
referred by the department. Participation in the corps is voluntary and subject to the
supervision of the department for the purpose of practice guidelines, continuing
education, and other matters pertaining to professional conduct.

(9) Persons who receive loan repayment assistance under s. 240.4067 shall be
members of the Florida Health Services Corps.

(10) Corps members shall be enrolled in Medicaid and accept all patients referred by
the department pursuant to an agreement with the department.

(11) A Florida Health Services Corps member is an agent of the state under s.
768.28(9) while providing uncompensated services to medically indigent persons who
are referred by the department.

(12) Funds appropriated under this section shall be deposited in the Florida Health
Services Corps Trust Fund, which shall be administered by the department. The
department may use funds appropriated for the Florida Health Services Corps as
matching funds for federal service-obligation scholarship programs for health care
practitioners, such as the Demonstration Grants to States for Community Scholarship
Grants program. If funds appropriated under this section are used as matching funds,
federal criteria shall be followed whenever there is a conflict between provisions in this
section and federal requirements.

(13) The department shall adopt rules to implement the Florida Health Services Corps.
The rules must also quantify penalties for noncompliance.

Section 381.0403, F.S., is the Community Hospital Education Act, which states:

(1) SHORT TITLE.--This section shall be known and cited as "The Community Hospital
Education Act.”

(2) LEGISLATIVE INTENT.--

(a) Itis the intent of the Legislature that health care services for the citizens of this state
be upgraded and that a program for continuing these services be maintained through a
plan for community medical education. The program is intended to provide additional
outpatient and inpatient services, a continuing supply of highly trained physicians, and
graduate medical education.

(b) The Legislature further acknowledges the critical need for increased numbers of
primary care physicians to provide the necessary current and projected health and
medical services. In order to meet both present and anticipated needs, the Legislature
supports an expansion in the number of family practice residency positions. The
Legislature intends that the funding for graduate education in family practice be
maintained and that funding for all primary care specialties be provided at a minimum of
$10,000 per resident per year. Should funding for this act remain constant or be
reduced, it is intended that all programs funded by this act be maintained or reduced
proportionately.
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(3) PROGRAM FOR COMMUNITY HOSPITAL EDUCATION; STATE AND LOCAL
PLANNING.--

(@) There is established under the Department of Health a program for statewide
graduate medical education. It is intended that continuing graduate medical education
programs for interns and residents be established on a statewide basis. The program
shall provide financial support for primary care specialty interns and residents based on
policies recommended and approved by the Community Hospital Education Council,
herein established, and the Department of Health. Only those programs with at least
three residents or interns in each year of the training program are qualified to apply for
financial support. Programs with fewer than three residents or interns per training year
are qualified to apply for financial support, but only if the appropriate accrediting entity
for the particular specialty has approved the program for fewer positions. Programs
added after fiscal year 1997-1998 shall have 5 years to attain the requisite number of
residents or interns. When feasible and to the extent allowed through the General
Appropriations Act, state funds shall be used to generate federal matching funds under
Medicaid, or other federal programs, and the resulting combined state and federal funds
shall be allocated to participating hospitals for the support of graduate medical
education. The department may spend up to $75,000 of the state appropriation for
administrative costs associated with the production of the annual report as specified in
subsection (9), and for administration of the program.

(b) For the purposes of this section, primary care specialties include emergency
medicine, family practice, internal medicine, pediatrics, psychiatry,
obstetrics/gynecology, and combined pediatrics and internal medicine, and other primary
care specialties as may be included by the council and Department of Health.

(c) Medical institutions throughout the state may apply to the Community Hospital
Education Council for grants-in-aid for financial support of their approved programs.
Recommendations for funding of approved programs shall be forwarded to the
Department of Health.

(d) The program shall provide a plan for community clinical teaching and training with
the cooperation of the medical profession, hospitals, and clinics. The plan shall also
include formal teaching opportunities for intern and resident training. In addition, the plan
shall establish an off-campus medical faculty with university faculty review to be located
throughout the state in local communities.

(4) PROGRAM FOR GRADUATE MEDICAL EDUCATION INNOVATIONS.--

(&) There is established under the Department of Health a program for fostering
graduate medical education innovations. Funds appropriated annually by the Legislature
for this purpose shall be distributed to participating hospitals or consortia of participating
hospitals and Florida medical schools or to a Florida medical school for the direct costs
of providing graduate medical education in community-based clinical settings on a
competitive grant or formula basis to achieve state health care workforce policy
objectives, including, but not limited to:

1. Increasing the number of residents in primary care and other high demand specialties
or fellowships;

2. Enhancing retention of primary care physicians in Florida practice;
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3. Promoting practice in medically underserved areas of the state;
4. Encouraging racial and ethnic diversity within the state's physician workforce; and
5. Encouraging increased production of geriatricians.

(b) Participating hospitals or consortia of participating hospitals and Florida medical
schools or a Florida medical school providing graduate medical education in community-
based clinical settings may apply to the Community Hospital Education Council for
funding under this innovations program, except when such innovations directly compete
with services or programs provided by participating hospitals or consortia of participating
hospitals, or by both hospitals and consortia. Innovations program funding shall provide
funding based on policies recommended and approved by the Community Hospital
Education Council and the Department of Health.

(c) Participating hospitals or consortia of participating hospitals and Florida medical
schools or Florida medical schools awarded an innovations grant shall provide the
Community Hospital Education Council and Department of Health with an annual report
on their project.

(5) FAMILY PRACTICE RESIDENCIES.--In addition to the programs established in
subsection (3), the Community Hospital Education Council and the Department of Health
shall establish an ongoing statewide program of family practice residencies. The
administration of this program shall be in the manner described in this section.

(6) COUNCIL AND DIRECTOR.--

(&) There is established the Community Hospital Education Council, hereinafter referred
to as the council, which shall consist of 11 members, as follows:

1. Seven members must be program directors of accredited graduate medical education
programs or practicing physicians who have faculty appointments in accredited graduate
medical education programs. Six of these members must be board certified or board
eligible in family practice, internal medicine, pediatrics, emergency medicine, obstetrics-
gynecology, and psychiatry, respectively, and licensed pursuant to chapter 458. No

more than one of these members may be appointed from any one specialty. One
member must be licensed pursuant to chapter 459.

2. One member must be a representative of the administration of a hospital with an
approved community hospital medical education program;

3. One member must be the dean of a medical school in this state; and

4. Two members must be consumer representatives.

All of the members shall be appointed by the Governor for terms of 4 years each.

(b) Council membership shall cease when a member's representative status no longer
exists. Members of similar representative status shall be appointed to replace retiring or

resigning members of the council.

(c) The secretary of the Department of Health shall designate an administrator to serve
as staff director. The council shall elect a chair from among its membership. Such other
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personnel as may be necessary to carry out the program shall be employed as
authorized by the Department of Health.

(7) DEPARTMENT OF HEALTH; STANDARDS.--

(@) The Department of Health, with recommendations from the council, shall establish
standards and policies for the use and expenditure of graduate medical education funds
appropriated pursuant to subsection (8) for a program of community hospital education.
The Department of Health shall establish requirements for hospitals to be qualified for
participation in the program which shall include, but not be limited to:

1. Submission of an educational plan and a training schedule.

2. A determination by the council to ascertain that each portion of the program of the
hospital provides a high degree of academic excellence and is accredited by the
Accreditation Council for Graduate Medical Education of the American Medical
Association or is accredited by the American Osteopathic Association.

3. Supervision of the educational program of the hospital by a physician who is not the
hospital administrator.

(b) The Department of Health shall periodically review the educational program provided
by a participating hospital to assure that the program includes a reasonable amount of
both formal and practical training and that the formal sessions are presented as
scheduled in the plan submitted by each hospital.

(c) Inyears that funds are transferred to the Agency for Health Care Administration, the
Department of Health shall certify to the Agency for Health Care Administration on a
guarterly basis the number of primary care specialty residents and interns at each of the
participating hospitals for which the Community Hospital Education Council and the
department recommends funding.

(8) MATCHING FUNDS.--State funds shall be used to match funds from any local
governmental or hospital source. The state shall provide up to 50 percent of the funds,
and the community hospital medical education program shall provide the remainder.
However, except for fixed capital outlay, the provisions of this subsection shall not apply
to any program authorized under the provisions of subsection (5) for the first 3 years
after such program is in operation.

(9) ANNUAL REPORT ON GRADUATE MEDICAL EDUCATION; COMMITTEE.--The
Executive Office of the Governor, the Department of Health, and the Agency for Health
Care Administration shall collaborate to establish a committee that shall produce an
annual report on graduate medical education. The committee shall be comprised of 11
members: five members shall be deans of the medical schools or their designees; the
Governor shall appoint two members, one of whom must be a representative of the
Florida Medical Association who has supervised or currently supervises residents or
interns and one of whom must be a representative of the Florida Hospital Association;
the Secretary of Health Care Administration shall appoint two members, one of whom
must be a representative of a statutory teaching hospital and one of whom must be a
physician who has supervised or is currently supervising residents or interns; and the
Secretary of Health shall appoint two members, one of whom must be a representative
of a statutory family practice teaching hospital and one of whom must be a physician
who has supervised or is currently supervising residents or interns. With the exception of
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the deans, members shall serve 4-year terms. In order to stagger the terms, the
Governor's appointees shall serve initial terms of 4 years, the Secretary of Health's
appointees shall serve initial terms of 3 years, and the Secretary of Health Care
Administration's appointees shall serve initial terms of 2 years. A member's term shall be
deemed terminated when the member's representative status no longer exists. Once the
committee is appointed, it shall elect a chair to serve for a 1-year term. The report shall
be provided to the Governor, the President of the Senate, and the Speaker of the House
of Representatives by January 15 annually. Committee members shall serve without
compensation. The report shall address the following:

(&) The role of residents and medical faculty in the provision of health care.

(b) The relationship of graduate medical education to the state's physician workforce.
(c) The costs of training medical residents for hospitals, medical schools, teaching
hospitals, including all hospital-medical affiliations, practice plans at all of the medical
schools, and municipalities.

(d) The availability and adequacy of all sources of revenue to support graduate medical
education and recommend alternative sources of funding for graduate medical

education.

(e) The use of state and federal appropriated funds for graduate medical education by
hospitals receiving such funds.

(10) RULEMAKING.--The department has authority to adopt rules pursuant to ss.
120.536(1) and 120.54 to implement the provisions of this section.

Section 240.4075, F.S., the Nursing Student Loan Forgiveness Program, provides:

(1) To encourage qualified personnel to seek employment in areas of this state in
which critical nursing shortages exist, there is established the Nursing Student
Loan Forgiveness Program. The primary function of the program is to increase
employment and retention of registered nurses and licensed practical nurses in nursing
homes and hospitals in the state and in state-operated medical and health care facilities,
public schools, birth centers, federally sponsored community health centers, family
practice teaching hospitals, and specialty children's hospitals by making repayments
toward loans received by students from federal or state programs or commercial lending
institutions for the support of postsecondary study in accredited or approved nursing
programs.

(2) To be eligible, a candidate must have graduated from an accredited or approved
nursing program and have received a Florida license as a licensed practical nurse or a
registered nurse or a Florida certificate as an advanced registered nurse practitioner.

(3) Only loans to pay the costs of tuition, books, and living expenses shall be
covered, at an amount not to exceed $4,000 for each year of education towards
the degree obtained.

(4) Receipt of funds pursuant to this program shall be contingent upon continued
proof of employment in the designated facilities in this state. Loan principal
payments shall be made by the Department of Health directly to the federal or
state programs or commercial lending institutions holding the loan as follows:
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(a) Twenty-five percent of the loan principal and accrued interest shall be retired
after the first year of nursing;

(b) Fifty percent of the loan principal and accrued interest shall be retired after
the second year of nursing;

(c) Seventy-five percent of the loan principal and accrued interest shall be retired
after the third year of nursing; and

(d) The remaining loan principal and accrued interest shall be retired after the
fourth year of nursing.

In no case may payment for any nurse exceed $4,000 in any 12-month period.

(5) There is created the Nursing Student Loan Forgiveness Trust Fund to be
administered by the Department of Health pursuant to this section and s. 240.4076
and department rules. The Comptroller shall authorize expenditures from the trust fund
upon receipt of vouchers approved by the Department of Health. All moneys collected
from the private health care industry and other private sources for the purposes of this
section shall be deposited into the Nursing Student Loan Forgiveness Trust Fund. Any
balance in the trust fund at the end of any fiscal year shall remain therein and shall be
available for carrying out the purposes of this section and s. 240.4076.

(6) In addition to licensing fees imposed under part | of chapter 464, there is
hereby levied and imposed an additional fee of $5, which fee shall be paid upon
licensure or renewal of nursing licensure. Revenues collected from the fee imposed
in this subsection shall be deposited in the Nursing Student Loan Forgiveness Trust
Fund of the Department of Health and will be used solely for the purpose of carrying out
the provisions of this section and s. 240.4076. Up to 50 percent of the revenues
appropriated to implement this subsection may be used for the nursing scholarship
program established pursuant to s. 240.4076.

(7)2(a) Funds contained in the Nursing Student Loan Forgiveness Trust Fund
which are to be used for loan forgiveness for those nurses employed by hospitals,
birth centers, and nursing homes must be matched on a dollar-for-dollar basis by
contributions from the employing institutions, except that this provision shall not apply to
state-operated medical and health care facilities, public schools, county health
departments, federally sponsored community health centers, teaching hospitals as
defined in s. 408.07, family practice teaching hospitals as defined in s. 395.805, or
specialty hospitals for children as used in s. 409.9119. If in any given fiscal quarter there
are insufficient funds in the trust fund to grant all eligible applicant requests, awards shall
be based on the following priority of employer: county health departments; federally
sponsored community health centers; state-operated medical and health care facilities;
public schools; teaching hospitals as defined in s. 408.07; family practice teaching
hospitals as defined in s. 395.805; specialty hospitals for children as used in s.
409.9119; and other hospitals, birth centers, and nursing homes.

(b) All Nursing Student Loan Forgiveness Trust Fund moneys shall be invested
pursuant to s. 18.125. Interest income accruing to that portion of the trust fund not
matched shall increase the total funds available for loan forgiveness and scholarships.
Pledged contributions shall not be eligible for matching prior to the actual collection of
the total private contribution for the year.
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(8) The Department of Health may solicit technical assistance relating to the conduct of
this program from the Department of Education.

(9) The Department of Health is authorized to recover from the Nursing Student Loan
Forgiveness Trust Fund its costs for administering the Nursing Student Loan
Forgiveness Program.

(10) The Department of Health may adopt rules necessary to administer this program.

(11) This section shall be implemented only as specifically funded.

Section 240.4076, F.S., establishes the Nursing scholarship program and states:

(1) There is established within the Department of Health a scholarship program
for the purpose of attracting capable and promising students to the nursing
profession.

(2) A scholarship applicant shall be enrolled as a full-time or part-time student in the
upper division of an approved nursing program leading to the award of a baccalaureate
degree or graduate degree to qualify for a nursing faculty position or as an advanced
registered nurse practitioner or be enrolled as a full-time or part-time student in an
approved program leading to the award of an associate degree in nursing.

(3) A scholarship may be awarded for no more than 2 years, in an amount not to
exceed $8,000 per year. However, registered nurses pursuing a graduate degree
for a faculty position or to practice as an advanced registered nurse practitioner
may receive up to $12,000 per year. Beginning July 1, 1998, these amounts shall be
adjusted by the amount of increase or decrease in the consumer price index for urban
consumers published by the United States Department of Commerce.

(4) Credit for repayment of a scholarship shall be as follows:

(@) For each full year of scholarship assistance, the recipient agrees to work for
12 months in a faculty position in a college of nursing or community college
nursing program in this state or at a health care facility in a medically underserved
area as approved by the Department of Health. Scholarship recipients who attend
school on a part-time basis shall have their employment service obligation
prorated in proportion to the amount of scholarship payments received.

(b) Eligible health care facilities include nursing homes and hospitals in this state, state-
operated medical or health care facilities, public schools, county health departments,
federally sponsored community health centers, colleges of nursing in universities in this
state, and community college nursing programs in this state, family practice teaching
hospitals as defined in s. 395.805, or specialty children's hospitals as described in s.
409.9119. The recipient shall be encouraged to complete the service obligation at
a single employment site. If continuous employment at the same site is not
feasible, the recipient may apply to the department for a transfer to another
approved health care facility.



STORAGE NAME:  h1405.hr.doc
DATE: January 31, 2002
PAGE: 37

(c) Any recipient who does not complete an appropriate program of studies or
who does not become licensed shall repay to the Department of Health, on a
schedule to be determined by the department, the entire amount of the
scholarship plus 18 percent interest accruing from the date of the scholarship
payment. Moneys repaid shall be deposited into the Nursing Student Loan
Forgiveness Trust Fund established in s. 240.4075. However, the department may
provide additional time for repayment if the department finds that circumstances
beyond the control of the recipient caused or contributed to the default.

(d) Any recipient who does not accept employment as a nurse at an approved
health care facility or who does not complete 12 months of approved employment
for each year of scholarship assistance received shall repay to the Department of
Health an amount equal to two times the entire amount of the scholarship plus
interest accruing from the date of the scholarship payment at the maximum
allowable interest rate permitted by law. Repayment shall be made within 1 year of
notice that the recipient is considered to be in default. However, the department
may provide additional time for repayment if the department finds that
circumstances beyond the control of the recipient caused or contributed to the
default.

(5) Scholarship payments shall be transmitted to the recipient upon receipt of
documentation that the recipient is enrolled in an approved nursing program. The
Department of Health shall develop a formula to prorate payments to scholarship
recipients so as not to exceed the maximum amount per academic year.

(6) The Department of Health shall adopt rules, including rules to address extraordinary
circumstances that may cause a recipient to default on either the school enrollment or
employment contractual agreement, to implement this section and may solicit technical
assistance relating to the conduct of this program from the Department of Health.

(7) The Department of Health is authorized to recover from the Nursing Student Loan
Forgiveness Trust Fund its costs for administering the nursing scholarship program.

Federal Laws and Regulations

Section 709(c)(1) of the Public Health Service Act (42 U.S.C. 292h(c)(1)) requires the U.S.
Department of Health and Human Services (HHS) to compile and publish in the Federal Register a
list of Heath Education Assistance Loan (HEAL) borrowers who have defaulted on the repayment
of their HEAL loans.

If extensive loan collection procedures fail to bring HEAL defaulters into repayment, HHS then is
required to exclude these defaulters from receiving reimbursement under the Medicare program (42
U.S.C. 1395ccc). The Office of Inspector General imposes a parallel exclusion under section
1128(b)(14) of the Social Security Act, which requires states to exclude the defaulter from participation
in all state health care programs (42 U.S.C. 1320a-7(b)(14)).

Section 709(c)(2) of the Act directs that the information included in this notice be made available to
relevant Federal agencies and to schools, school associations, professional and specialty
associations, state licensing boards, hospitals with which listed borrowers may be associated, and
other relevant organizations. In accordance with this section of the Act, HHS will provide to these
entities, upon written request, the information included in the Federal Register notice along with
Social Security Account Numbers and last known street addresses of the borrowers listed.
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C. EFFECT OF PROPOSED CHANGES:

The bill gives the state recourse for health care practitioners who have defaulted on their state or
federal student loan or service obligation, while keeping the taxpayers from footing the bill for these
defaulters.

D. SECTION-BY-SECTION ANALYSIS:

Section 1. Creates s. 456.074(4), F.S., to authorize the Department of Health to notify defaulter by
certified mail that they will be subject to immediate suspension of their license unless, within 45
days from date of mailing, the licensee provides proof of new payment terms.

Section 2. Amends s. 456.072, F.S., to clarify the ground for discipline for failing to perform a
statutory or legal obligation to include failing to repay a federal or state student loan or service
obligation. Requires defaulters to pay a fine equal to 10% of the defaulted loan amount, which will
be deposited into the Medical Quality Assurance Trust Fund.

Section 3. Directs the Department of Health to gather information on defaulters on a monthly basis
and include in the department’s annual report to the Legislature the number of practitioners in
default, the results of the department’s investigations, and the amount collected in fines.

Section 4. Reenacts cross-referenced provisions in s. 456.026, F.S., which relate to the annual
report completed by the Department of Health for the legislature.

Section 5. Reenacts cross-referenced provisions in s. 456.073, F.S., which relate to disciplinary
proceedings.

Section 6. Provides that the act shall take effect upon becoming law and shall apply to any loan or
scholarship that is in default on or after the effective date.

. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
This bill could have a positive fiscal impact of $4,560,000 depending on the number of health

care professionals that come in compliance of their agreement or additional practitioners who
default.

2. Expenditures:
None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.

2. Expenditures:

None.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill will assess a 10 % fee on all health care practitioners in default of their student loans or
service obligation.

D. FISCAL COMMENTS:

According to the Department of Health, there is an indeterminate expense associated with this bill
due to the fact that there are approximately 556 defaulted practitioners who would have to be
notified and investigated. However, these funds will be recouped by the assessment of the 10% fee
placed on the aggregate defaulted loan amount.

V. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION:

A.  APPLICABILITY OF THE MANDATES PROVISION:

The bill does not require a city or county to expend funds or to take any action requiring the
expenditure of funds.

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority that municipalities or counties have to raise revenues in the
aggregate.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce the percentage of state tax shared with counties or municipalities.
V. COMMENTS:

A. CONSTITUTIONAL ISSUES:
None.

B. RULE-MAKING AUTHORITY:
This bill does not provide any new rulemaking authority.
Section 456.073, F.S., which is being reenacted, provides rulemaking authority for the following:
(3) Each board, or the department if there is no board, shall establish by rule those minor violations
under this provision which do not endanger the public health, safety, and welfare and which do not
demonstrate a serious inability to practice the profession.
(4) Each regulatory board shall provide by rule that the determination of probable cause shall be
made by a panel of its members or by the department. Each board may provide by rule for multiple
probable cause panels composed of at least two members. Each board may provide by rule that
one or more members of the panel or panels may be a former board member.

C. OTHER COMMENTS:

Though the department does believe that failing to fulfill their obligation does warrant inclusion as a
ground for discipline, the Department of Health General Counsel Office feels that failing to repay a
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student loan would fail to reach the level of seriousness and immediacy that emergency suspension
should require. Note s. 120.60(6), F.S.-- Emergency action to suspend or restrict a license
generally occurs after a determination that there exists an immediate danger to the public.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

None.

VIl. SIGNATURES:

COMMITTEE ON HEALTH REGULATION:
Prepared by: Staff Director:

Ashley Robinson, Intern Lucretia Shaw Collins



