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Fl ori da House of Representatives - 2002 HB 1545
By Representative Simons

Abill to be entitled
An act relating to burden of proof in
negl i gence actions involving transitory foreign
obj ects; creating s. 768.0710, F.S.; providing
requirements with respect to the burden of
proof in clains agai nst persons or entities in
possessi on or control of business prenises;
providing for the application of the act;
providing an effective date.

WHEREAS, on Novenber 15, 2001, the Florida Suprene
Court decided the case of Omnens v. Publix Supernarket, Inc.
Case No. SC95667 & SC96235, and

WHEREAS, the Florida Legislature, in considering the
difficult issue of balancing rights and duties between
possessors of |and and invitees upon that |and, believes that
t he concurring opinions by Justices Harding and Lewis in that
opinion nore fully represent the interests of justice, NOW
THEREFORE,

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 768.0710, Florida Statutes, is

created to read
768.0710 Burden of proof in clains of negligence

agai nst persons or entities in possession or control of

busi ness prem ses. --

(1) In any civil action for negligence arising out of

injury, death, or other loss to a business invitee as a result

of a dangerous condition involving a transitory foreign object
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on busi ness prem ses, the claimant shall have the burden of

proving that:

(a) The person or entity in possession or control of

t he busi ness prenises owed a duty to the clai nant;

(b) The person or entity in possession or control of

t he busi ness prenises failed to exercise reasonable care. This

i ncl udes proof that the dangerous condition presented an

unreasonabl e ri sk of harmthat was reasonably foreseeabl e and,

subj ect to subsection (3), that the person or entity in

possessi on or control of the business prem ses either created

t he dangerous condition or had actual or constructive notice

of the dangerous condition before the injury, death, or other

| oss occurred, or that the npde of operation of the business

was such that the person or entity in possession or control of

t he busi ness prenises failed to exercise reasonable care; and

(c) The dangerous condition was the proxi nate cause of

the injury, death, or other loss that occurr ed.

(2) The person or entity in possession or control of

t he busi ness prenises owes a duty of reasonable care to

mai ntain the premses in a reasonably safe condition, which

i ncludes a reasonable effort to keep the prenises free from

transitory foreign objects that night reasonably give rise to

injury, death, or other |oss.

(3) In the event that both the claimant and the person

or entity in possession or control of the business prenises

fail to present any evidence as to whether constructive notice

of the dangerous condition existed, the claimant shall have

carried his or her burden of proof on this issue sufficient

for the issue to be left for deternination by the fact finder
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Section 2. This act shall take effect upon becoming a
| aw and shall apply to all causes of action pending on or
after that date.
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HOUSE SUMVARY

Provides requirenents with resPect to the burden of proof
in clainms of negligence aﬂalns possessors of business
prem ses arising out of physical harmto a business
invitee resulting froma transitaory foreign object on
busi ness prenmiseS. See bill for details.
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