Florida Senate - 2002 CS for SB 1582

By the Cormittee on Governmental Oversight and Productivity;
and Senator Villal obos

302-2232-02

1 Abill to be entitled

2 An act relating to transportation; anending s.
3 334.30, F.S.; providing for public-private

4 transportation facilities; elimnating the

5 requi rement that the Legislature approve such
6 facilities; providing requirenents for the use
7 of funds fromthe State Transportation Trust

8 Fund; providing requirenents with respect to
9 proposal s; requiring the Departnent of

10 Transportation to request proposals for certain
11 contracts; providing for specific project

12 approval by the Legislature for certain

13 proj ects; authorizing the Departnment of

14 Transportation to create certain corporations;
15 aut hori zi ng such corporations to issue bonds;
16 aut hori zing the departnent to lend certain

17 funds to such corporations; authorizing the
18 departnent to adopt rules; repealing s.

19 348.0004(2)(m, F.S., relating to private
20 entity proposals for transportation projects;
21 anmending s. 348.0004, F.S.; establishing a
22 process enabling certain expressway authorities
23 to participate in public-private partnerships
24 to build, operate, own, or finance certain
25 transportation facilities; specifying the
26 expressway authority's role in such projects
27 and providing rul enmaking authority; requiring
28 an expressway authority to request proposals
29 for certain contracts; providing for the
30 assessnent of tolls; providing for creation of
31 certain tax-exenpt, public-purpose
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corporations; authorizing such corporations to
i ssue bonds; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 334.30, Florida Statutes, is
amended to read:

334.30 Public-private Private transportation
facilities.--The Legislature hereby finds and decl ares that

there is a public need for rapid construction of safe and
efficient transportation facilities for the purpose of travel
within the state, and that it is in the public's interest to
provide for public-private partnership agreenents to

effectuate the constructi on of additional safe, convenient,
and economi cal transportation facilities.

(1) The departnent may receive or solicit proposals
and—with—+egi-stat] Ly NI I
faettHtyenter into agreenents with private entities, or
consortia thereof, for the building, operation, ownership, or
financing of transportation facilities. The departnent is
aut hori zed to adopt rules to inplenent this section and shal

by rule establish an application fee for the subm ssion of
proposal s under this section. The fee nust be sufficient to
pay the costs of evaluating the proposals. The departnent nay
engage the services of private consultants to assist in the
eval uati on. Before seekingtegistative approval, the
departnment nust determine that the proposed project:

(a) Is in the public's best interest.:

(b) Would not require state funds to be used unl ess
there is an overriding state interest; however, the departnment

nmay use state resources for a transportation facility project
2
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1| that is on the State Hi ghway System or that provides for

2| increased nmobility on the state's transportati on system and

3 (c) Would have adequate safeguards in place to ensure
4| that no additional costs or service disruptions would be

5| realized by the traveling public and citizens of the state in
6 | the event of default or cancellation of the agreenent by the
7 | departnent.

8

9 | The departnment shall ensure that all reasonable costs to the
10| state related to transportation facilities that are not part
11| of the State H ghway System are borne by the public-private
12 | entity. The department shall also ensure that all reasonable
13 | costs to the state, antd—substantiatHy—affected | oca

14 | governnents, and utilities;——related—to—theprivate

15 | transportation—tacitity;-are borne by the public-private

16 | private entity for transportation facilities that are owned by
17 | private entities.

18 (2) The use of funds fromthe State Transportation

19| Trust Fund is limted to advanci ng projects already progranmed
20| in the adopted 5-year work programor to no nore than a
21 | statewide total of $50 million in capital costs for al
22 | projects not programmed in the adopted 5-year work program
23 (3) The departnent may request proposals for
24 | public-private transportation projects or, if the departnent
25 | receives a proposal, the departnent shall publish a notice in
26 | the Florida Adninistrative Wekly and a newspaper of genera
27 | circulation at |east once a week for 2 weeks, stating that the
28 | departnent has received the proposal and will accept, for 60
29 | days after the initial date of publication, other proposals
30| for the sane project purpose. A copy of the notice nust be
31| nmailed to each local governnent in the affected area. After
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the public notification period has expired, the departnent

shall then rank the proposals in order of preference. In

ranki ng the proposals the departnment nay consider, but is not

limted to professional qualifications, general business

terns, innovative engineering or cost-reduction terns, finance

pl ans, and the need for state funds to deliver the proposal

The departnment will negotiate with the top ranked proposer in

good faith, and if the departnent is not satisfied with the

results of the negotiations, the departnent may, at its sole

di scretion, termnate negotiations with the proposer. |If these

negoti ati ons are unsuccessful the departnent may go to the

second and |l ower ranked firns in order using this sane

procedure. |If only one proposal is received the departnent nay

negotiate in good faith, and, if the departnent is not

satisfied with the results of the negotiations, the departnent

may, at its sole discretion, termnate negotiations with the

proposers. Notwi thstanding this subsection, the departnent

may, at is sole discretion, reject all proposals at any point

in the process up to conpletion of a contract with the

pr oposer.
(4) The departnent shall not comit funds in excess of

the limtation in subsection (2) w thout specific project

approval by the Legislature.

(5) 2y Agreenents entered into pursuant to this
section may authorize the private entity to inpose tolls or
fares for the use of the facility. However, the anount and
use of toll or fare revenues nmay be regul ated by the
departnment to avoid unreasonable costs to users of the
facility.

(6) £3) Each private transportation facility
constructed pursuant to this section shall conply with al

4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPRER O

r

Florida Senate - 2002 CS for SB 1582
302-22

5 32-02
requi rements of federal, state, and local |aws; state,
regi onal, and | ocal conprehensive plans; department rules,
policies, procedures, and standards for transportation
facilities; and any other conditions which the departnent
determnes to be in the public's best interest.

(7) 4y The departnment nmay exercise any power possessed
by it, including em nent donmain, with respect to the
devel opnent and construction of state transportation projects
to facilitate the devel opnent and construction of
transportati on projects pursuant to this section. For
public-private facilities |located on the State H ghway System

the departnment may pay all or part of the cost of operating

and maintaining the facility. For facilities not |ocated on

the State H ghway Systemthe departnent nmay provide services

to the private entity and-—agreenents for naintenance, |aw
enforcenent, and ot her services entered—intopursuant—to—this
seet+on shall provide for full reinbursenent for services
render ed.

(8) 5y Except as herein provided, the provisions of
this section are not intended to anend existing | aws by
granting additional powers to, or further restricting, |ocal
governnental entities fromregulating and entering into
cooperative arrangenents with the private sector for the
pl anni ng, construction, and operation of transportation
facilities.

(9) The departnent shall have the authority to create

or assist in the creation of tax-exenpt, public-purpose

I nternal Revenue Service Ruling 63-20 corporations as provided

for under the Internal Revenue Code. Any bonds issued by the

63-20 corporation shall be payable solely fromand secured by

a lien upon and pl edge of the proceeds of the revenues
5
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received by the 63-20 corporation. Any bonds issued by the

63-20 corporation shall not be or constitute a genera

i ndebt edness of the state, any departnent or agency thereof,

or any political subdivision thereof within the neani ng of any

constitutional or statutory provision or linmtation. The ful

faith and credit of the state shall not be pledged to the

payrment of the principal of or interest on the bonds issued by

the 63-20 corporation. No owner of any of the bonds shall ever

have the right to require or conpel the exercise of the taxing

power of the state or any departnment or agency of the state

for paynent thereof, and the bonds shall not constitute a lien

upon any property owned by the state or any departnent or

agency of the state. Bonds issued by the 63-20 corporation

nmust be rated i nvestnent grade by a nationally recogni zed

credit rating agency. Nothing in this subsection is intended

to prohibit credit enhancenent of such bonds, whether provided

by private or governnental sources other than sources backed

by the taxing power of the state. Nothing in this subsection

is intended to prohibit the pledging of additional funds or

revenues fromprivate sources to secure such bonds. Interna

Revenue Service Ruling 63-20 corporations nay receive State

Transportation Trust Fund grants and | oans fromthe

departnent. The departnent nmay enter into public-private

partnership agreenents with Internal Revenue Service Ruling

63-20 corporations for projects under this section, but shal

not agree to expend any funds not appropriated for this

pur pose. The provisions of s. 339.135(6) shall apply to such

agr eenent s.
(10) The departnent nmay |l end funds fromthe Tol

Facilities Revolving Trust Fund, as outlined in s. 338.251, to

I nternal Revenue Service Ruling 63-20 corporations that
6
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construct projects containing toll facilities approved under

this section. To be eligible, the Internal Revenue Service

Rul i ng 63-20 corporation nust neet the provisions of s.

338. 251 and nust either provide an indication froma

nationally recogni zed rating agency that the seni or bonds of

the 63-20 corporation will be investnent grade or nust provide

credit support, such as a letter of credit or other neans

acceptable to the departnent, to ensure that the loans will be

fully repaid as required by law. The state's liability for

debt of a facility shall be limted to the anount approved for

that specific facility in the departnent's 5-year work program

adopted pursuant to s. 339. 135.
(11) {6y Notwi thstanding s. 341.327, a fixed-gui deway
transportati on system authorized by the departnent to be

wholly or partially within the departnent's right-of-way
pursuant to a | ease granted under s. 337.251 nmay operate at
any safe speed.

Section 2. Paragraph (m of subsection (2) of section
348.0004, Florida Statutes, is repeal ed.

Section 3. Subsection (9) is added to section
348. 0004, Florida Statutes, to read:

348. 0004 Purposes and powers. - -

(9) The Legislature hereby finds and decl ares that

there is a public need for rapid construction of safe and

efficient transportation facilities for the purpose of travel

within the state and that it is in the public's interest to

provide for public-private partnership agreenents to

effectuate the constructi on of additional safe, convenient,

and econom cal transportation facilities.

(a) An expressway authority in any county as defined

ins. 125.011(1) may receive or solicit proposals and enter
7
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into agreenents with private entities, or consortia thereof,

for the building, operation, ownership, or financing or

extensi ons or other inprovenents to existing expressway

authority transportation facilities or new transportation

facilities that are within the jurisdiction of such an

expressway authority. Such an expressway authority is

aut hori zed to adopt rules to inplenent this subsection and

shall by rule establish an application fee for the subni ssion

of unsolicited proposals under this subsection. The fee nust

be sufficient to pay the costs of eval uating the proposals.

Such an expressway authority may engage the services of

private consultants to assist in the evaluation. Before

approval, such an expressway authority nust deternine that the

proposed project:

1. Is in the public's best interest.

2. Wuld have adequate safeguards in place to ensure

that no additional costs or service disruptions would be

realized by the traveling public and citizens of the state in

the event of default by the private entity or consortium or

cancel |l ation of the agreenent by such expressway authority.

(b) Such an expressway authority nmmy request proposals

for public-private transportation projects or, if such an

expressway authority receives an unsolicited proposal that it

has an interest in evaluating, it shall publish a notice in

the Florida Adnministrative Wekly and a newspaper of genera

circulation in the county in which such expressway authority

is located at | east once a week for 2 weeks stating that such

expressway authority has received the proposal and will

accept, for 60 days after the initial date of publication

ot her proposals for the sane project purpose. A copy of the

notice nust be nailed to each |local governnent in the affected
8
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areas. After the public notification period has expired, the

expressway authority shall then rank the proposals in order of

preference. In ranking the proposals the expressway authority

may consider, but is not linted to, professiona

gual i fications, general business terns, innovative engi neering

or cost-reduction terns, finance plans, and the need for state

funds to deliver the proposal. The expressway authority shal

negotiate with the top ranked proposer in good faith, and, if

the expressway authority is not satisfied with the results of

the negoti ations, the expressway authority may, at its sole

di scretion, termnate negotiations with the proposer. |f these

negoti ati ons are unsuccessful, the expressway authority nay go

to the second and | ower ranked firns in order using this sane

procedure. |If only one proposal is received, the expressway

authority may negotiate in good faith, and, if the expressway

authority is not satisfied with the results of the

negoti ati ons, the expressway authority may, at its sole

di scretion terni nate negotiations with the proposers.

Not wi t hst andi ng thi s paragraph, the expressway authority may,

at its sole discretion, reject all proposals at any point in

the process up to conpletion of a contract with the proposer

(c) Agreenents entered into pursuant to this

subsection may authorize the private entity to i npose tolls or

fares for the use of the facility. However, the anount and

use of toll or fare revenues nay be regul ated by such an

expressway authority to avoid unreasonable costs to users of

the facility.

(d) Each transportation facility constructed pursuant

to this subsection shall conply with all requirenents of

federal, state, and local |laws; state, regional, and |l oca

conpr ehensi ve pl ans; such expressway authority's rules,
9
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policies, procedures, and standards for transportation

facilities; and any other conditions such expressway authority

determines to be in the public's best interest.

(e) Such an expressway authority nmay exerci se any

power possessed by it, including emnent domain, with respect

to the devel opnent and construction of transportation projects

to facilitate the devel opnent and construction of

transportation projects pursuant to this subsection. Such an

expressway authority may pay all or part of the cost of

operating and nmintaining the facility or may provi de services

to the private entity for which it shall be entitled to

receive full or partial rei nbursenent for services rendered.

(f) Except as herein provided, the provisions of this

subsection are not intended to anend existing |laws by further

expandi ng or further restricting the authority of |oca

governnental entities to regulate and enter into cooperative

arrangenents with the private sector for the planning,

construction, and operation of transportation facilities.

(g) Such an expressway authority shall have the

authority to create, or assist in the creation of, tax-exenpt,

publi c- purpose I nternal Revenue Service Ruling 63-20

corporations as provided for under the Internal Revenue Code.

Any bonds issued by the 63-20 corporation shall be payable

solely fromand secured by a |lien upon and pl edge of the

revenues received by the 63-20 corporation. Any bonds issued

by the 63-20 corporation shall not be or constitute a genera

i ndebt edness of the state, any departnent or agency thereof,

or any political subdivision thereof within the neani ng of any

constitutional or statutory provision or linmtation. The ful

faith and credit of the state shall not be pledged to the

payrment of the principal of or interest on the bonds issued by
10
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the 63-20 corporation. No owner of any of the bonds shall ever

have the right to require or conpel the exercise of the taxing

power of the state or any departnment or agency of the state

for paynent thereof, and the bonds shall not constitute a lien

upon any property owned by the state or any departnent or

agency of the state. Bonds issued by the 63-20 corporation

nmust be rated i nvestnent grade by a nationally recognized

credit rating agency. Nothing in this paragraph is intended to

prohibit credit enhancenent of such bonds, whether provided by

private or governnental sources other than sources backed by

the taxing power of the state. Nothing in this paragraph is

intended to prohibit the pledging of additional funds or

revenues fromprivate sources to secure such bonds. Such an

expressway authority may enter into public-private partnership

agreenents with Internal Revenue Service Ruling 63-20

corporations for projects under this paragraph

(h) Such an expressway authority or Internal Revenue

Service Ruling 63-20 corporation created under this subsection

shall be entitled to apply for grants and | oans fromthe

departnment for projects under this subsection, subject to the

sane eligibility criteria and other terns and conditions as

woul d apply to projects of such an expressway authority

undertaken without private participation

Section 4. This act shall take effect upon becoming a
| aw.

11
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1582

The Conmittee Substitute creates an alternative procurenent
rocedure for public-private partnerships where there are
imted bidders but provides that no pledge of the taxing or

credit power of the State of Florida agencies shall occur. The

Fl orida Departnment of Transportation and the M am - Dade

Expressway Authority are given wide |latitude to negotiate such

paE}nershlp agreenents when in the best interests of the

public.
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