Florida Senate - 2002 SB 1612
By Senator Posey

15-241- 02
1 A bill to be entitled
2 An act relating to workers' conpensation
3 anending s. 440.02, F.S.; redefining the terns
4 "construction industry" and "enpl oyee" for
5 pur poses of ch. 440, F.S.; anmending s. 440. 05,
6 F.S.; revising exenptions fromworkers
7 conpensation coverage; linmting the exenptions
8 granted to partners and officers actively
9 engaged in the construction industry;
10 speci fyi ng procedures and recordkeepi ng
11 requirements for clainng an exenption
12 aut hori zing the Division of Wrkers
13 Conpensation to adopt rules; anending s
14 440.10, F.S.; limting the nunber of persons
15 who may be exenpt from coverage at a
16 construction job site; providing that a person
17 who receives renuneration froma subcontractor
18 is an enpl oyee of that subcontractor
19 conform ng cross-references and provisions to
20 changes nmade by the act; providing an effective
21 dat e.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Subsections (7) and (14) of section 440.02
26| Florida Statutes, are anended to read:
27 440.02 Definitions.--Wen used in this chapter, unless
28 | the context clearly requires otherwi se, the following terns
29 | shall have the foll owi ng neani ngs:
30 (7) "Construction industry" neans any busi ness that
31| carries out for-profit activities involving the—eartyrhg—out
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of any building, clearing, filling, excavation, or substanti al
i mprovenent in the size or use of any structure or the

appearance of any |and. MWien—approptiate—to—the—contexts

of—eoenst+ruetion— However, the term "construction" does shat-
not include frean a honeowner's tandewner—s act of construction
or the result of a construction upon his or her own prem ses

i f —proevided such premi ses are not intended to be sold, er
resold, or leased by the owner within 1 year after the

commencenent of the construction.

(14) (a) "Enpl oyee" neans any person, including,

without limtation, any alien or mnor, who receives

renuneration froman enpl oyer for the performance of any work

or service or the provision of any goods or supplies, whether

by engaged—+n—any—enptoeyrent—under—any appoi nt nent or

contract, for ef hire or apprenticeship, express or inplied,

oral or witten, whether lawfully or unlawfully enpl oyed;—and
Fnettdes—t . e I ot o .
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(b) ¢ " Enpl oyee" does not incl ude:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accomodati ons;
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b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;

g. The independent contractor nmay realize a profit or
suffer a loss in connection with perforning work or services;

h. The independent contractor has continuing or
recurring business liabilities or obligations; and

i. The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

However, the determ nation as to whether an individua

included in the Standard Industrial C assification Manual of

1987, Industry Nunmbers 0711, 0721, 0722, 0751, 0761, 0762,

0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
4
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2448, or 2449, or a newspaper delivery person, is an

i ndependent contractor is governed not by the criteria in this
par agr aph but by common-|aw principles, giving due
consideration to the business activity of the individual

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enpl oyer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conm ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
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i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensati on ot her than expenses in an anount |ess than or
equi valent to the custonmary mleage and per diempaid to
salaried workers in the community as determ ned by the
di vi si on; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be
exenpt fromthis chapter

8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner
in a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this
chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
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1| a witten agreenent with a conpany whi ch provi des any

2 | di spatch, marketing, insurance, conmunications, or other

3| services under which the driver and any fees or charges paid
4| by the driver to the conpany for such services are not

5| condi tioned upon, or expressed as a proportion of, fare

6 | revenues.

7 11. A person who perforns services as a sports

8| official for an entity sponsoring an interschol astic sports
9| event or for a public entity or private, nonprofit

10 | organi zation that sponsors an anateur sports event. For

11 | purposes of this subparagraph, such a person is an independent
12 | contractor. For purposes of this subparagraph, the term

13| "sports official" neans any person who is a neutra

14 | participant in a sports event, including, but not limted to,
15| unpires, referees, judges, |inespersons, scorekeepers, or
16 | ti nekeepers. This subparagraph does not apply to any person
17 | enpl oyed by a district school board who serves as a sports
18 | official as required by the enpl oying school board or who
19 | serves as a sports official as part of his or her
20 | responsibilities during normal school hours.
21 Section 2. Section 440.05, Florida Statutes, is
22 | anended to read:
23 (Substantial rewording of section. See
24 s. 440.05, F.S., for present text.)
25 440.05 Exenption from coverage. - -
26 (1) The followi ng classes of persons are, as linted
27 | by subsection (2), exenpt fromcoverage required by this
28 | chapter unless they elect otherwise in accordance with
29 | subsection (3):
30 (a) A sole proprietor and the spouse of a sole
31| proprietor;
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(b) A partner; and

(c) A corporate officer.

(2)(a) Not nore than three partners in a partnership

that is actively engaged in the construction industry may be

exenpt from cover age

(b) Not nore than three officers of a corporation that

is actively engaged in the construction industry may be exenpt

from cover age

(3) Any person who is exenpted fromthis chapter by

this section who secures, or whose enpl oyer secures for himor

her, workers' conpensation insurance coverage is subject to

the provisions of this chapter

(4) Each enterprise conducting business in this state

shal | mmi ntain business records as specified by the division

by rule, which rules nust include the provision that any

corporation with exenpt officers and any partnership with

exenpt partners nust maintain witten statenents by those

exenpt ed persons affirnmatively acknow edging his or her exenpt

st at us.
(5) Any sole proprietor or partner clainmng an

exenption under this section shall nmaintain a copy of his or

her federal incone tax records for each of the imediately

preceding 3 years in which he or she clains an exenption. Such

federal inconme tax records nust include a conplete copy of the

following for each year in which an exenption is clained

(a) For sole proprietors, a copy of Federal |ncome Tax

Form 1040 and its acconpanyi ng Schedule C

(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedule E. The sole proprietor

or partner in question shall produce, upon request by the
8
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di vi sion, a copy of those docunents together with a statenent

by the sole proprietor that the tax records provided are true

and accurate copies of what the sole proprietor or partner has

filed with the federal Internal Revenue Service. The statenent

nust be signed under oath by the sole proprietor or partner in

guestion and nmust be notarized. The division shall issue a

stop-work order under s. 440.107(5) to any sole proprietor or

partner who fails or refuses to produce a copy of the tax

records and affidavit required under this paragraph to the

di vision within 3 business days after that request and who has

failed to otherwi se secure insurance for the provision of

wor kers' conpensation benefits for hinmself or herself if

required under this chapter to do so.

(6) Any corporate officer claining an exenpti on under

this section nmust be listed on the records of this state's

Secretary of State, Division of Corporations, as a corporate

officer. If the person who clains exenption as a corporate

officer is not so listed on the records of the Secretary of

State, the individual nust provide to the division, upon

request by the division, a notarized affidavit stating that

the individual is a bona fide officer of the corporation and

stating the date his or her appointnent or election as a

corporate officer becane or will becone effective. The

statenent nust be signed under oath by both the officer in

guestion and the president or chief operating officer of the

corporation and nust be notarized. The division shall issue a

stop-work order under s. 440.107(5) to any person who clai ns

to be exenpt as a corporate officer but who fails or refuses

to produce the docunents required under this subsection to the

di vision within 3 business days after the request is nade and

who has failed to otherwi se secure the i nsurance of workers
9
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conpensation benefits for hinself or herself if required under

this chapter to do so

(7) A sole proprietor, partner, or corporate officer

of a business entity that has not been in operation | ong

enough to have filed with the Internal Revenue Service, or to

have been required by the Internal Revenue Service to file,

its first annual federal incone tax return is not eligible for

exenption fromthis chapter

(8) Exenptions pertain only to the person claimng

exenption and only for the entity that is the subject of the

federal incone tax reports filed by the person claining the

exenption. A separate exenption is required for every

proprietorship, partnership, or corporation fromwhich an

i ndi vidual receives any renuneration for |abor, services, or

products provided.
Section 3. Section 440.10, Florida Statutes, is
anended to read:

440.10 Liability for conpensation.--

(1) (a) Every enployer coning within the provisions of
this chapter, including any brought within the chapter by
wai ver of exclusion or of exenption, shall be liable for, and
shal | secure, the paynent to his or her enployees, or any
physi ci an, surgeon, or pharnaci st providing services under the
provisions of s. 440.13, of the conpensation payabl e under ss.
440. 13, 440.15, and 440.16. Any contractor or subcontractor
who engages in any public or private construction in the state
shal | secure and maintain conpensation for his or her
enpl oyees under this chapter as provided in s. 440. 38.

(b)1. In case a contractor sublets any part or parts
of his or her contract work to a subcontractor or
subcontractors, all of the enployees of such contractor and

10
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subcontractor or subcontractors engaged on such contract work
shal | be deened to be enployed in one and the sane busi ness or
establi shnent; and the contractor shall be |liable for, and
shal | secure, the paynent of conpensation to all such
enpl oyees, except to enpl oyees of a subcontractor who has
secured such paynent.

2. Subject to all other requirenents for exenptions

fromcoverage, not nore than three persons per trade per job

site may be exenpt from coverage. The general contractor shal

mai ntain on each job site current records of the name and

federal enployer identification nunber or, if such a nunber is

not required, the social security nunber, of each person who

is being paid by the general contractor or by a subcontractor

for work perforned on that job site but who is exenpt from

coverage. As used in this subparagraph, the term"job site"

neans a project as that project is defined by the rel evant

building permit. The term "trade" nmeans an occupation for

which a license is required fromthe Departnent of Business

and Professional Regulation. The division shall adopt rul es

defining the term"trade" for purposes of an occupation that

is not licensed by the Departnent of Busi ness and Professiona

Regul ati on.
3. Any person who receives renuneration froma

subcontractor for perforning any work or services at a

construction job site is an enpl oyee of the subcontractor and

may not be cl assified as an i ndependent contractor or sole

proprietor for purposes of the work perforned pursuant to that

rel ati onshi p. However, such person nay be exenpt from coverage

as a partner or corporate officer, subject to the requirenents
of s. 440. 05.
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(c) A contractor may require a subcontractor to
provi de evidence of workers' conpensation insurance or a copy
of a witten statenent acknow edgi ng his or her exenpt status
as specified in s. 440.05 eertitiecate—of——eleection. A
subcontractor electing to be exenpt as a sole proprietor

spouse of the sole proprietor,partner, or officer of a

corporation shall provide a copy of such witten statenent his
of—her—eertificate—of—election to the contractor
(d)1. If a contractor becones |iable for the paynent

of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the enpl oyee of a
subcontractor who is actively engaged in the construction
i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe claimant, partnership,
or corporation all benefits paid or payable plus interest,
unl ess the contractor and the subcontractor have agreed in
witing that the contractor will provide coverage.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admralty on account of injury of such enpl oyee
of anot her subcontractor

12
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1 (f) If an enployer willfully fails to secure

2 | conpensation as required by this chapter, the division may

3 | assess against the enployer a penalty not to exceed $5,000 for
4 | each enpl oyee of that enployer who is classified by the

5| enpl oyer as an independent contractor but who is found by the
6| division to not neet the criteria for an independent

7| contractor that are set forth in s. 440.02.

8 (g) For purposes of this section, a person other than
9| a person specified in subparagraph (b)3.is conclusively

10 | presuned to be an independent contractor if:

11 1. The independent contractor provides the genera

12 | contractor with an affidavit stating that he or she neets al
13| the requirenents of s. 440.02(14) (b)s—446-062(14)(c); and

14 2. The independent contractor provides the genera

15 ) contractor with a valid certificate of workers' conpensation
16 | insurance or a witten statenent acknow edgi ng his or her

17 | exenpt status as specified in s. 440.05 a—vaHd—ecertificate—-of
18 | exenption—issued—by—the—di-viston.

19

20 | A sole proprietor, partner, or officer of a corporation who is
21 | exenpt eteets—exenpttonr fromthis chapter pursuant to by

22 | HHng—a—certifiecate—of—eteetionunder s. 440.05 nmay not

23 | recover benefits or conpensation under this chapter. An

24 | i ndependent contractor who provi des the general contractor

25| with both an affidavit stating that he or she neets the

26 | requirenents of s. 440.02(14) (b) s—446-02(14{ejand a

27 | witten statenent acknow edgi ng his or her exenpt status

28 | certificate of exenption is not an enpl oyee under s.

29 | 440. 02(14) (a) s—446-02(F4(ejand may not recover benefits

30 | under this chapter. For purposes of determning the

31| appropriate prem umfor workers' conpensation coverage
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carriers may not consider any person who neets the
requi renments of this paragraph to be an enpl oyee.

(2) Conpensation shall be payable irrespective of
fault as a cause for the injury, except as provided in s.
440.09(3).

Section 4. This act shall take effect October 1, 2002.

R S I R R Rk kR R S bk O S Rk S

SENATE SUMVARY

Redefines the term"construction industry” to clarify
that, for_ purposes of ch. 440, F.S., the Wrkers
Conpensation Law, the term does not include a honeowner's
construction upon his or her own pren ses. Redefines the
term "enpl oyee” to include a person who receives
remuneration froman enpl oyer. Del etes provisions
defining "enPonee" to nmean, under certain circunstances,
er o

an officCer. a corporation, a sole proprietor, or a
artner. Limts the nunber of exenptions fromthe
rkers' Conpensation Law which nay be granted to the
partners_of a partnership or the officers of a
corporation. Limts the nunber of exenptions fromthe
Wor kers' Conpensation Law which nmay be granted to
enpl oyees at a job site. (See bill " for details.)
14
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