CS for SB 1714 First Engrossed

1 Abill to be entitled

2 An act relating to nursing hones; requiring the

3 Agency for Health Care Administration to

4 conduct a pilot project to denonstrate the use

5 of electronic nonitoring equi pnent in nursing

6 hones; establishing requirenents for nursing

7 hones participating in the pilot project;

8 establ i shing procedures for the use of

9 el ectroni c nonitoring equi pnment; specifying who

10 may request electronic nonitoring; providing

11 for conditional consent to electronic

12 nonitoring; providing for review of tapes

13 docunenti ng questionable activity; prohibiting

14 t he admi ssion of tapes as evidence in civil

15 litigation against a nursing hone, a |icensed

16 health care practitioner, or staff of a nursing

17 honme; providing for rebasing of Medicaid costs;

18 requiring the Agency for Health Care

19 Adm ni stration to convene an advi sory panel
20 requiring a report; providing an effective
21 dat e.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. By July 1, 2002, the Agency for Health Care
26 | Adnministration shall solicit two private nursing hones, one
27 | for-profit and one not-for-profit, in tw different geographic
28 | areas of the state to participate in a 1-year pilot project to
29 | denponstrate the use of electronic nonitoring equi pnent in
30 | nursing hones |icensed under part |l of chapter 400, Florida
31| Statutes. If no nursing hones vol unteer, the agency shal
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select the two facilities with the |owest rank in

gual ity-of -care perfornmance under section 400.191, Florida

Statutes, and applicable rules. This selection shall not be

subject to review or challenge. |If nore than two nursing hones

apply, the Agency for Health Care Administration shall sel ect

two nursing hones, the one with the highest ranking and the

one with the lowest ranking in quality-of-care perfornmance

under section 400.191, Florida Statutes, and applicable rules.

(1) The nursing hones that participate in the pilot

project shall develop policies and procedures that pernit each

resident or, if appropriate, the resident's |ega

representative, to request electronic nonitoring of the

resident's room The nursing hones that participate in the

pilot project shall also install equipnent to electronically

noni tor and shall nonitor activities in conmon areas of the

facility. The policies and procedures nmust include steps to

address the privacy and dignity of residents, roonmates, and

visitors.
(2) The request for electronic nonitoring of a

resident's roomnust be in witing and signed by the resident

or the resident's representati ve.

(a) |If aresident has the capacity to request

el ectronic nmonitoring and has not been judicially declared to

| ack the required capacity, only the resident nmay request the

el ectronic nonitoring, notwithstanding the terns of any

durabl e power of attorney or sinilar instrunent.

(b) If aresident has been judicially declared to | ack

the capacity required to request electronic nonitoring, only

t he guardi an of the resident may request el ectronic

noni t ori ng.
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(c) |If a resident does not have the capacity to

request electronic nonitoring and has not been judicially

declared to lack the required capacity, the resident's

physi ci an nay nake the determ nation regarding the capacity of

the resident to request electronic nonitoring and mnust

docunent the determination in the resident's clinical record.

In that case, only the |legal representative of the resident

may request the electronic nonitoring. A person fromthe

following list, in order of priority, may act as the

resident's legal representative for the linited purpose of

requesting electronic nonitoring of the resident's room

1. A person naned in the resident's nedical power of

attorney or other advance directive.

2. The resident's spouse.
3. An adult child of the resident who has the waiver
and consent of all other qualified adult children of the

resident to act as the sol e deci si on-maker.

4, A mjority of the resident's reasonably avail abl e

adult children.

5. The resident's parents.

6. The individual clearly identified as suitable to

act for the resident by the resident before the resident

becane incapacitated or the resident's nearest living

rel ative.
(3) Aresident, or resident's legal representative,

who wi shes to conduct el ectronic nonitoring nust obtain the

written, signed consent of other residents in the room The

witten consent nmust be submitted to the adm ni strator of the

nursing hone or his or her designee.

(a) Consent of other residents may be given only by:

1. The other resident or residents in the room
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2. The guardian of the other resident, if the resident

has been judicially declared to lack the required capacity; or

3. The legal representative of the other resident,

determ ned by follow ng the sane procedure established under

(2) (c).

(b) Another resident in the roommay condition consent

on:
1. Pointing the canera away fromthe consenting

resident, when the proposed electronic nonitoring device is a

vi deo surveill ance canera; and

2. Limting or prohibiting the use of an audio

el ectroni c nmonitoring devi ce.

(c) Electronic nonitoring nust be conducted in

accordance with any linitations placed on the nonitoring as a

condition of the consent given by or on behal f of another

resi dent of the room

(4) \When the request for electronic nonitoring and al

requi red consents have been given to the nursing hone

administrator or his or her designee, electronic nonitoring

may begin. |If electronic nonitoring i s being conducted in a

resident's room and another resident is noved into the room

who has not yet consented to electronic nonitoring, the

nonitoring nust cease until the new resident, or the

resident's |legal representative, consents.

(5) Anyone conducting el ectronic nonitoring nust post

and nmaintain a conspicuous notice at the entrance to the

resident's roomstating that the roomis being nonitored by an

el ectroni c nonitoring device. The nursing homes participating

in the pilot project nust post a notice in a proninent

| ocation in conmon areas that the areas are bheing

el ectroni cally nonitored.
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(6) The resident or resident's |legal representative

who requests the electronic nonitoring of the resident's room

is responsible for the costs associated with conducting

el ectronic nmonitoring in the resident's room including the

equi pnent and tapes and the installation, maintenance, or

renoval of the equi pnent, other than the costs of electricity.

The el ectronic nonitoring equi pnent and tapes nmust be the

property of the resident. The nursing hone nust nmke

reasonabl e physi cal accommmbdati on for el ectronic nonitoring
whi ch i ncl udes:

(a) A reasonably secure place to nount the video

surveillance camera or other electronic nonitoring device; and

(b) Access to power sources for the video surveill ance

canera or other electronic nonitoring device.

(7) The nursing hone my:

(a) Require an electronic nonitoring device to be

installed in a manner that is safe for residents, enployees,

or visitors who nay be noving about the roomand that neets

all local and state regul ations;

(b) Require the electronic nonitoring to be conducted

in plain view, and

(c) Place a resident in a different roomto

accommpdate a request for electronic nonitoring.

(8) A participating nursing hone may not refuse to

adnmit an individual and nay not discharge a resident solely

because of a request to conduct electronic nonitoring.

(9) Any questionable activity discovered as a result

of viewing a tape produced by the electronic nonitoring

equi pnent shall be reported to the nursing hone's

admi ni strator and the Agency for Health Care Adninistration

within 24 hours after discovery of the questionable activity.
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(a) When a questionable activity that occurred in a

resident's room has been reported to the nursing hone

admi ni strator and the Agency for Health Care Adninistration

the nursing hone administrator shall arrange a neeting for

viewing or listening to the recording of the activity as soon

as is practicable. The foll owi ng persons nust be at the

neeti ng:
1. The resident or the resident's | ega

representative

2. Along-termcare onbudsnman, if requested by the

resident or the resident's |legal representative;

3. A qquality-of-care nonitor fromthe Agency for
Heal th Care Admi nistration;
4. The nursing hone's designated risk nanager; and

5. The nursing hone adni ni strator

(b) When a questionable activity that has purportedly

occurred in a conmon area of the nursing hone is reported to

the nursing hone admi nistrator and the Agency for Health Care

Adm ni stration, the nursing hone adm nistrator shall arrange a

neeting for viewing or listening to the recording of the

activity as soon as is practicable. The foll owi ng persons nust

be at the neeting:

1. The resident or residents involved in the

guestionable activity, or the resident's or residents' |ega

represent at i ves;

2. Along-termcare onbudsnman, if requested by the

resident or the resident's |legal representative;

3. Avrepresentative of the nursing hone's resident

counci | ;
4, A quality-of-care nonitor fromthe Agency for
Heal th Care Admi nistration;
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5. The nursing hone's designhated ri sk nanager; and

6 The nursing hone adm ni strator

(c) The purpose of such a neeting is to facilitate

di scussion of the quality of care being provided to the

resident and, if necessary, howto inprove the quality of care

bei ng provided.

(d) The Agency for Health Care Administration may take

any regul atory action authorized under part |l of chapter 400,

Florida Statutes, in response to a questionable activity

docunent ed through el ectronic nonitoring and reported to the

agency.

(10) Because of the nature of the pilot project, any

activity or information recorded on tape shall be used to

i mprove care and is not admi ssible as evidence in civil

litigation against the nursing hone, a |licensed health care

practitioner, or staff of the nursing hone.

(11) Each nursing hone that participates in the pilot

project shall receive the sumof $10, 000 to:

(a) Research and purchase an el ectronic nonitoring

system for commpn areas which woul d tape activities in the

commbn areas so as to nininize security risks; and

(b) Subnit 6-npbnth progress reports to the Agency for

Health Care Administration on the status of the pilot project.

The reports nust describe efforts by the nursing hone to

informresidents and their | egal representatives of the

ci rcunst ances under which el ectronic nonitoring equi pnent wll

be installed in residents' roons; nust provide an eval uation

of resident, famly, and staff response to the availability

and use of electronic nonitoring equi prent; and nust docunent

staff turnover and changes in liability insurance prem uns and
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deductibles attributed to the use of electronic nonitoring

equi pnent .
(12) The nursing hones that participate in the pilot

project are entitled to a one-tinme rebasing of operating costs

under the Medicaid programto cover any increased costs in

liability insurance because of the installation of the

el ectroni c nonitoring equi pnent during the 12 nonths that the

pilot project is in effect and for 6 nonths thereafter
(13) The Agency for Health Care Adnministration shal
convene a panel to advise the agency as it reviews the outcone

of the pilot project and produces a report. The panel shall be

conprised of a representative of AARP, a nenber of the clergy,

a registered nurse, a physician |licensed under chapter 458 or

chapter 459, Florida Statutes, a long-termcare onbudsnman, a

representative of the Agency for Health Care Administration

and a representative of the Ofice of the Attorney Ceneral

The Agency for Health Care Administration shall subnit to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives, by Cctober 1, 2003, a report on the

out cone of the pilot project.

Section 2. This act shall take effect upon becoming a
| aw.
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