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1 Abill to be entitled
2 An act relating to investnent of assets by
3 i nsurers; anending s. 625.012, F.S.; including
4 certain derivative instrunents as assets of an
5 i nsurer; anending s. 625.305, F.S.; revising
6 limtations on certain investnents eligible for
7 di versification; anending s. 625.324, F.S.
8 expandi ng eligi ble corporate stocks authorized
9 for investnent by insurers; creating ss.
10 625. 341, 641.2255, F.S.; providing for
11 financial derivative instrunents for certain
12 i nsurers and organi zati ons; specifying
13 requirenments; requiring certain systens for
14 certain purposes; providing requirenents for an
15 insurer's board of directors; requiring
16 insurers to maintain certain docunentation
17 providing requirenents for derivative
18 instrunents; anending s. 641.35, F. S
19 speci fying certain derivative instrunments as
20 assets of a health mai ntenance organi zation
21 provi di ng an exception to an excl usion of
22 certain assets for certain purposes; providing
23 for investnent of health maintenance
24 organi zation funds in certain corporate stocks
25 under certain circunstances; providing a
26 limtation; providing for investnent of health
27 nmai nt enance organi zati on funds in excess of
28 certain reserves or surplus under certain
29 ci rcunstances; providing a linmtation
30 providing for retroactive operation; providing
31 an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Present subsection (16) of section 625.012,
4| Florida Statutes, is renunbered as subsection (17) and a new
5| subsection (16) is added to that section to read:

6 625.012 "Assets" defined.--In any determ nation of the
7| financial condition of an insurer, there shall be all owed as
8 | "assets" only such assets as are owned by the insurer and

9 | which consist of:

10 (16) Derivative instrunents used for hedgi ng, incone
11 | enhancenent, or replication of other investnent instrunents,
12 | provided the derivative instrunents are not contributing to
13 | financial |everage or specul ation. For purposes of this

14 | chapter, "hedgi ng" neans investnent in an asset to reduce

15| overall risk, "inconme enhancenent" neans use of an existing
16 | asset to nodestly increase return without increasing risk, and
17 |"replication" neans conbining two or nore assets to duplicate
18 | the characteristics of the desired asset.

19 Section 2. Paragraph (a) of subsection (2) of section
20| 625. 305, Florida Statutes, is anended to read:

21 625. 305 Diversification.--

22 (2) Investnents eligible under subsection (1), except
23 | investnents acquired pursuant to s. 625.331, are subject to
24 | the following linitations:

25 (a) The cost of investnents nade by insurers in stock
26 | authorized by s. 625.324 shall not exceed 30 #5 percent of the
27 | insurer's admtted assets; the cost of such investnent in

28 | common stocks shall not exceed 20 46 percent of the insurer's
29 | adnm tted assets; and the cost of such investnent in stock of
30 | any one corporation, excluding diversified investnent

31 | conpani es or common trust funds, shall not exceed 3 percent of
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1| the insurer's adnmtted assets. Notw thstandi ng any ot her

2] provision in this chapter, the cost basis or market value, if
3| lower, of all stock investnent shall be used for the purpose
4| of deternmining the asset val ue agai nst which such percentage
5]limtations are to be appli ed.

6 Section 3. Section 625.324, Florida Statutes, is

7 | anended to read:

8 625.324 Corporate stocks.--An insurer may invest in

9 | stocks, common or preferred, of any corporation created or

10 | existing under the laws of the United States or of any state
11 | or Canada or any province thereof. An insurer may invest in
12 | stocks, conmon or preferred, of any corporation created or

13 | existing under the |l aws of any foreign country other than

14 | Canada if such stocks are listed and traded on a nationa

15| securities exchange in the United States, listed or traded on
16 | foreign securities exchanges, traded in foreign

17 | over-the-counter nmarkets subject to a governing authority

18 | aut hori zed for such purposes in the foreign country,or, in

19 | the alternative, if such investnent in stocks of any
20 | corporation created or existing under the laws of any foreign
21| country are first approved by the departnent. Nothing in this
22 | section shall apply to qualifying investnents nade by an
23 | insurer in a foreign country under authority of s. 625.326.
24 Section 4. Section 625.341, Florida Statutes, is
25| created to read:
26 625.341 Financial derivative instrunents.--An insurer
27 | may invest any of its funds in options, warrants, or futures,
28 | as defined in the National Association of |Insurance
29 | Conmi ssioners Derivative Instrunents Mdel Regul ati on adopted
30| in Cctober 1997, subject to the foll owing requirenents:
31
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1 (1) A derivative transaction is an investnent by an
2|insurer in a derivative instrunent and is linited to options,
3| warrants, or futures.

4 (2) Before engaging in a derivative transaction, an

5| insurer shall establish witten guidelines that shall be used
6| for effecting and maintaining the transactions. The gui delines
7| shall:

8 (a) Address investnment or, if applicable, underwiting
9| objectives and risk constraints, such as credit risk linmts.
10 (b) Address pernissible transactions and the

11 | rel ationship of those transactions to its operations, such as
12 | a precise identification of the risks being hedged by a

13 | derivative transaction.

14 (c) Require conpliance with internal contro

15 | procedures.

16 (3) An insurer shall have a system for determning

17 | whether a derivative instrunent used for hedgi ng has been

18 | effecti ve.

19 (4) An insurer shall have a credit risk managenent
20 | system for over-the-counter derivative transactions that
21 | neasures credit risk exposure using the counterparty exposure
22 | anbunt. A counterpart is a business entity other than an
23 | exchange or cl eari nghouse.
24 (5) An insurer's board of directors shall, in
25| accordance with rel evant state regul ations:
26 (a) Approve the guidelines required by subsection (1)
27 | and the systens required by subsections (2) and (3).
28 (b) Deternmine whether the insurer has adequate
29 | prof essional personnel, technical expertise, and systens to
30| i npl enent investnent practices involving derivative
31| instrunents.
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1 (6) An insurer shall maintain the foll ow ng

2 | docunentation and records relating to each derivative

3| transacti on:

4 (a) The purposes of the transactions.

5 (b) The assets or liabilities to which the transaction

6| rel ates.

7 (c) The specific derivative instrunent used in the

8 | transacti on.

9 (d) For over-the-counter derivative transactions, the
10 | nane of the counterparty and the counterparty exposure anount.
11 (e) For exchange traded derivative instrunents, the
12 | nane of the exchange and the nane of the firmthat handl ed the
13 | trade.

14 (7) Each derivative instrunent shall be:

15 (a) Traded on a qualified exchange;

16 (b) Entered into with, or guaranteed by, a business;
17 (c) Issued or witten by or entered into with the

18 | i ssuer of the underlying interest on which the derivative

19 | i nstrunent is based; or

20 (d) Entered into with a qualified forei gn exchange.
21 Section 5. Section 641.2255, Florida Statutes, is

22 | created to read:

23 641. 2255 Financial derivative instrunments.--An

24 | organi zation may invest any of its funds in options, warrants,
25| and futures, as defined in the National Association of

26 | I nsurance Conmi ssioners Derivative Instrunments Mde

27 | Regul ation adopted in Cctober 1997, subject to the foll ow ng
28 | requirenments:

29 (1) A derivative transaction is an investnent by an
30| organi zation in a derivative instrunent and is limted to

31| options, warrants, or futures.
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(2) Before engaging in a derivative transaction, an

organi zation shall establish witten guidelines that shall be

used for effecting and nmintaining the transactions. The

gui del i nes shal |

(a) Address investnment or, if applicable, underwiting

obj ectives and risk constraints, such as credit risk limts.

(b) Address pernissible transactions and the

relationship of those transactions to its operations, such as

a precise identification of the risks being hedged by a

deri vative transacti on.

(c) Require conpliance with internal contro

pr ocedur es.

(3) An organization shall have a systemfor

determ ni ng whether a derivative instrunent used for hedgi ng

has been effective.

(4) An organization shall have a credit risk

nmanagenent system for over-the-counter derivative transactions

that neasures credit risk exposure using the counterparty

exposure anount. A counterpart is a business entity other than

an exchange or cl eari nghouse.

(5) An organization's board of directors shall, in

accordance with relevant state regul ati ons:

(a) Approve the guidelines required by subsection (1)

and the systens required by subsections (2) and (3).

(b) Deternine whether the organi zati on has adequate

prof essi onal personnel, technical expertise, and systens to

i npl erent i nvestnent practices involving derivative

i nstrunents.

(6) An organization shall mamintain the foll ow ng

docunentation and records relating to each derivative

transacti on:

6
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(a) The purposes of the transactions.

(b) The assets or liabilities to which the transaction

rel ates.
(c) The specific derivative instrunent used in the

transacti on.

(d) For over-the-counter derivative transactions, the

nane of the counterparty and the counterparty exposure anount.

(e) For exchange traded derivative instrunents, the

nane of the exchange and the nane of the firmthat handl ed the

trade.
(7) Each derivative instrunent shall be:

(a) Traded on a qualified exchange;

(b) Entered into with, or guaranteed by, a business;

(c) Issued or witten by or entered into with the

i ssuer of the underlying interest on which the derivative

instrunent is based; or

(d) Entered into with a qualified forei gn exchange.

Section 6. Subsection (1), paragraph (b) of subsection
(2), and subsections (14) and (15) of section 641.35, Florida
Statutes, are anended, to read

641.35 Assets, liabilities, and investnents. --

(1) ASSETS.--In any determ nation of the financi al
condition of a health naintenance organi zation, there shall be
al l oned as "assets" only those assets that are owned by the
heal t h mai nt enance organi zati on and that consist of:

(a) Cash or cash equivalents in the possession of the
heal t h mai ntenance organi zation, or in transit under its
control, including the true bal ance of any deposit in a
sol vent bank, savings and | oan association, or trust conpany
which is domciled in the United States. Cash equivalents are
short-term highly liquid investnents, with origina

7
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maturities of 3 nonths or less, which are both readily
convertible to known anounts of cash and so near their
maturity that they present insignificant risk of changes in
val ue because of changes in interest rates.

(b) Investnents, securities, properties, and | oans
acquired or held in accordance with this part, and in
connection therewith the followi ng itens:

1. Interest due or accrued on any bond or evidence of
i ndebt edness which is not in default and which is not val ued
on a basis including accrued interest.

2. Declared and unpaid dividends on stock and shar es,
unl ess the anmount of the dividends has otherw se been all owed
as an asset.

3. Interest due or accrued upon a collateral |oan
which is not in default in an anobunt not to exceed 1 year's
i nterest thereon.

4. Interest due or accrued on deposits or certificates
of deposit in solvent banks, savings and | oan associ ati ons,
and trust conpanies doniciled in the United States, and
i nterest due or accrued on other assets, if such interest is
in the judgnent of the departnent a collectible asset.

5. Interest due or accrued on current nortgage | oans,
in an anount not exceeding in any event the anount, if any, of
t he excess of the value of the property | ess delinquent taxes
t hereon over the unpaid principal; but in no event shal
interest accrued for a period in excess of 90 days be all owed
as an asset.

(c) Premiuns in the course of collection, not nore
than 3 nonths past due, |ess commissions payable thereon. The
foregoing limtation shall not apply to preniuns payable

8
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1| directly or indirectly by any governnental body in the United
2| States or by any of their instrunentalities.

3 (d) The full anmount of reinsurance recoverable froma
4 | solvent reinsurer, which reinsurance is authorized under s.
5| 624. 610.

6 (e) Pharmaceutical and nedical supply inventories.

7 (f) Goodwill created by acquisitions and nergers

8 | occurring on or after January 1, 2001

9 (g) Loans or advances by a heal th nai ntenance

10| organi zation to its parent or principal owner if approved by
11 | t he departnent.

12 (h) Derivative instrunents used for hedgi ng, incone
13 | enhancenent, or replication of other investnent instrunents,
14 | provided the derivative instrunents are not contributing to
15| financial |everage or specul ation. For purposes of this

16 | chapter, "hedgi ng" neans investnent in an asset to reduce

17 | overall risk, "inconme enhancenent" neans use of an existing
18 | asset to nodestly increase return without increasing risk, and
19 |"replication" neans conbining two or nore assets to duplicate
20| the characteristics of the desired asset.
21 (i) th)y O her assets, not inconsistent with the
22 | provisions of this section, deened by the departnent to be
23 | avail able for the paynent of | osses and clains, at values to
24 | be deternmined by it.
25
26 | The departnent, upon determ ning that a health nai ntenance
27 | organi zation's asset has not been eval uated according to
28 | applicable law or that it does not qualify as an asset, shal
29 | require the health maintenance organi zation to properly
30 | reevaluate the asset or replace the asset with an asset
31| suitable to the departnent within 30 days of receipt of
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witten notification by the departnment of this deternination
if the renoval of the asset fromthe organization's assets
woul d inpair the organization's solvency.

(2) ASSETS NOT ALLOWED. --1n addition to assets
i mpliedly excluded by the provisions of subsection (1), the
followi ng assets expressly shall not be allowed as assets in
any determnation of the financial condition of a health
nMai nt enance organi zati on

(b) Any note or account receivable fromor advances to
officers, directors, or controlling stockhol ders, whether
secured or not, and advances to enpl oyees, agents, or other
persons on personal security only, other than those
transactions authorized under paragraph (1)(g), unless such

note or account receivable is payable by the controlling

stockhol der or entity to the health mai nt enance organi zati on

and is secured by assets that are allowable as admtted assets

under this section
(14) SPECI AL LI M TATI ON | NVESTMENTS. - -
(a) After satisfying the requirenents of this part,

any funds of the health nai ntenance organi zati on nay be
invested in the follow ng i nvestnents, subject to a cost
limtation of 10 percent of its adnmitted assets in each
category of investnent:

1. Anticipation obligations of political subdivisions
of a state.--Anticipation obligations of any politica
subdi vi si on of any state of the United States, including, but
not linmted to, bond anticipation notes, tax anticipation
notes, prelimnary | oan anticipation notes, revenue
anticipation notes, and construction anticipation notes, for
t he paynent of noney within 12 nonths fromthe issuance of the
obligation, on the followi ng conditions:

10
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1 a. The anticipation notes are a direct obligation of

2 | the issuer under conditions set forth in subsection (9).

3 b. The political subdivision is not in default in the

4 | paynent of the principal or interest on any of its direct

5| general obligations or any obligation guaranteed by such

6 | political subdivision

7 c. The anticipated funds are specifically pledged to

8 | secure the obligations.

9 2. Revenue obligations of state or nunicipal public
10| utilities.--Cbligations of any state of the United States, a
11 | political subdivision thereof, or a public instrunmentality of
12 | any one or nore of the foregoing for the paynent of npbney, on
13| the follow ng conditions:

14 a. The obligations are payable fromrevenues or

15| earnings of a public utility of such state, politica

16 | subdivision, or public instrunentality which are specifically
17 | pl edged t herefor

18 b. The | aw under which the obligations are issued

19 | requires that such rates for service shall be charged and

20| collected at all tinmes so as to produce sufficient revenue or
21 | earning, together with any other revenues or noneys pl edged,
22| to pay all operating and mmi nt enance charges of the public
23| utility and all principal and interest on such charges.

24 c. No prior or parity obligations payable fromthe
25| revenues or earnings of that public utility are in default at
26 | the date of such investnent.

27 3. Oher revenue obligations.--Qbligations of any

28 | state of the United States, a political subdivision thereof,
29 | or a public instrunentality of any of the foregoing for the
30 | paynent of noney, on the follow ng conditions:

31
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a. The obligations are payable fromrevenues or
ear ni ngs, excluding revenues or earnings from public
utilities, specifically pledged therefor by such state,
political subdivision, or public instrunentality.

b. No prior or parity obligation of the sane issuer
payabl e from revenues or earnings fromthe sane source has
been in default as to principal or interest during the 5 years
next preceding the date of the investnent, but the issuer need
not have been in existence for that period, and obligations
acqui red under this paragraph may be newy issued.

(b) After satisfying the requirenents of this part,

any funds of the health nai ntenance organi zati on nay be

i nvested, subject to a cost limtation of 20 percent of its

admtted assets, in stocks, comon or preferred, of any

corporation created or existing under the laws of the United

States or any state thereof. The organi zation may invest in

stocks, common or preferred, of any corporation created or

exi sting under the laws of any foreign country if such stocks

are listed and traded on a national securities exchange in the
12
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1| United States, listed and traded on foreign securities

2 | exchanges, or traded in foreign over-the-counter narkets

3| subject to a governing authority authorized for such purposes
4]1in the foreign country, or, in the alternative, if such

5] investnent in stocks of any corporation created or existing

6 | under the laws of any foreign country are first approved by

7| the departnment. |Investnent in conmon stock of any one

8 | corporation, excluding diversified investnent conpani es or

9| comon trust funds, shall not exceed 3 percent of the health
10 | nmai nt enance organi zation's adnitted assets.

11 (c)tb)y After satisfying the requirements of this part,
12 | the heal th nmmi ntenance organi zation may invest its funds and
13 | accunul ations in the follow ng i nvestnents, subject to a cost
14| limtation of 5 percent of adnitted assets in each category of
15 | i nvest ment :

16 1. bligations of the International Bank for

17 | Reconstruction and Devel oprent.--Cbligations issued or

18 | guaranteed by the International Bank for Reconstruction and
19 | Devel opnent.
20 2. oligations of the Inter-Anerican Devel opnent
21| Bank.--Cbligations issued or guaranteed by the Inter-Anerican
22 | Devel opnent Bank
23 3. bligations of the Asian Devel opnent
24 | Bank.--Cbligations issued or guaranteed by the Asian
25 | Devel opnent Bank
26 4, (Obligations of the State of Israel.--Direct
27 | obligations of the State of Israel for the paynent of noney,
28 | or obligations for the paynent of nobney which are guaranteed
29| as to the paynment of principal and interest by the State of
30| Israel, on the condition that the State of |srael shall not be
31| in default in the paynent of principal or interest on any of
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1|its direct, general obligations on the date of such

2| investnent.

3 5. bligations of the African Devel oprnent

4 | Bank.--Cbligations issued or guaranteed by the African

5 | Devel opnent Bank

6 6. bligations of the Governnent of Canada or any

7 | province thereof.--Obligations issued or guaranteed by the

8 | Governnent of Canada or any province thereof.

9 7. bligations of the International Finance

10 | Corporation.--Cbligations issued or guaranteed by the

11 | International Finance Corporation.

12 (15) SPECHAL—CONSENT | NVESTMENT OF EXCESS FUNDS. - -
13 (a) After satisfying the requirenents of this part,
14 | any funds of a health mai ntenance organi zation in excess of
15 ] its statutorily required reserves and surplus nay be invested:
16 1. Wthout limtation in any investnents otherw se
17 | aut hori zed by this part; or

18 2. |In such other investnents not specifically

19 | aut hori zed by this part provided such i nvestnents do not

20 | exceed the |l esser 5 percent of the health mai ntenance

21| organi zation's adnitted assets or 25 percent of the anmount by
22 | which a health mai ntenance organi zation's surplus exceeds its
23 | statutorily required mni num surplus. A health naintenance
24 | organi zation may exceed the limtations of this subparagraph
251 only with the prior witten approval of the departnent.

26 (b) Nothing in this section authorizes a health

27 | mai nt enance organi zation to:

28 1. Invest any funds in excess of the anpbunt by which
29 | its actual surplus exceeds its statutorily required mni num
30 | surplus; or

31
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1 2. Make any investnent prohibited by this code Any

2 | iavestwent—of—theheatth—rmaintenance—organization—s—funds—not

3 | enurerated—in—this—part—reqguires—theprior—approval—of—the

4 | departrent.

5 Section 7. This act shall take effect upon becoming a

6| law and shall operate retroactively to January 1, 2002.

7
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9 LEGQ SLATI VE SUWWARY

10 . . . . .
I ncl udes derivative instrunents used for hedging, incone

11 enhancenent, or replication of other investnent
instrunments as _assets of an insurer or health maintenance

12 organi zation, Revises |imtations on investnents eligible
for diversification by insurers and health mai nt enancCe

13 organi zati ons. Expands ellglb!e cor porate stocks
authorized for investnent by insurers and health

14 nmai Nt enance organi zations. Authorizing investnent in
financial derivative instrunments by insurers and health

15 nmai nt enance orPanlzatlons and specifies requirenments. See
bill for details.
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