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Florida Senate - 2002 CS for SB"s 1906 & 550

By the Committee on Conprehensive Planning, Local and Mlitary
Affairs; and Senators Peaden and Constanti ne

316- 2162A- 02
Abill to be entitled

An act relating to | ocal governnent devel oprment
orders; anending s. 163.3215, F.S.; revising
the nmethods for chall enging the consistency of
a devel opnent order with a conprehensive plan
redefining the term"aggri eved or adversely
af fected party"; providing | egislative intent
of the inapplicability of the act to a pending
case in litigation; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 163.3215, Florida Statutes, is
amended to read:

163. 3215 Standing to enforce |ocal conprehensive plans
t hrough devel opnent orders. --

(1) Subsections (3) and (4) provide the exclusive

net hods for an aggrieved or adversely affected party to appea

and chal l enge the consistency of a devel opment order with a

conpr ehensi ve pl an adopted under this part. The |oca

governnent that issues the devel opnent order is to be naned as

a respondent in all proceedings under this section. Subsection

(3) shall not apply to devel opment orders for which a |l oca

governnent has established a process consistent with the

requi rements of subsection (4). A local governnent may decide

whi ch types of devel opnent orders will proceed under

subsection (4). Subsection (3) shall apply to all other

devel opnent orders that are not subject to subsection (4).

(2) As used in this section, the term"aggri eved or

adversely affected party" neans any person or |ocal governnent
1
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that will suffer an adverse effect to an interest protected or

furthered by the | ocal governnent conprehensive plan

including interests related to health and safety, police and

fire protection service systens, densities or intensities of

devel opnent, transportation facilities, health care

facilities, equipnent or services, and environnental or

natural resources. The alleged adverse interest may be shared

in coomon with other nenbers of the community at |arge but

nust exceed in degree the general interest in conmmunity good

shared by all persons. The termincludes the owner, devel oper

or applicant for a devel opnent order

(3) - Any aggrieved or adversely affected party may
mai ntain a de novo anf action for declaratory,injunctive, or

other relief against any |ocal governnent to chall enge any

deci si on of such |ocal governnment granting or denying an

application for, or to prevent such |ocal governnment from

t aki ng any action on, a devel opnent order, as defined in s.
163. 3164, which materially alters the use or density or
intensity of use on a particular piece of property which that
is not consistent with the conprehensive plan adopted under
this part. The de novo action nust be filed no |later than 30

days following rendition of a devel opnent order or other

written decision, or when all |ocal adnministrative appeals, if

any, are exhausted, whi chever occurs |ater
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(4) |If a local governnent elects to adopt or has

adopt ed an ordi nance establishing, at a mnimum the

requirenents listed in this subsection, the sole nethod by

whi ch an aggri eved and adversely affected party nay chall enge

any decision of local governnment granting or denying an

application for a devel opnent order, as defined in s.

163. 3164, which materially alters the use or density or

intensity of use on a particular piece of property, on the

basis that it is not consistent with the conprehensive plan

adopted under this part, is by an appeal filed by a petition

for wit of certiorari filed in circuit court no |later than 30

days following rendition of a devel opnent order or other

written decision of the |Iocal governnent, or when all |oca

adm nistrative appeals, if any, are exhausted, whichever

occurs later. An action for injunctive or other relief may be

joined with the petition for certiorari. Principles of

judicial or admnistrative res judicata and collatera

estoppel apply to these proceedi ngs. M ni nrum conponents of the

| ocal process are as foll ows:
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(a) The local process nust make provision for notice

of an application for a devel opnent order that naterially

alters the use or density or intensity of use on a particul ar

pi ece of property, including notice by publication or nailed

notice consistent with the provisions of s. 166.041(3)(c)2.h.
and c. and s. 125.66(4)(b)2. and 3., and nust require
prom nent posting at the job site. The notice nust be given

within 10 days after the filing of an application for

devel opnent order; however, notice under this subsection is

not required for an application for a building pernit or any

other official action of |ocal governnent which does not

materially alter the use or density or intensity of use on a

particul ar piece of property. The notice nust clearly

delineate that an aggrieved or adversely affected person has

the right to request a quasi-judicial hearing before the |oca

governnent for which the application is made, nust explain the

conditions precedent to the appeal of any devel opnent order

ultimately rendered upon the application, and nust specify the

| ocati on where witten procedures can be obtained that

descri be the process, including howto initiate the

guasi -judicial process, the tinefranes for initiating the

process, and the | ocation of the hearing. The process nay

i nclude an opportunity for an alternative dispute resol ution

(b) The local process nust provide a clear point of

entry consisting of a witten prelimnary decision, at a tine

and in a manner to be established in the |ocal ordinance, with

the tinme to request a quasi-judicial hearing running fromthe

i ssuance of the witten prelininary decision;, the | oca

governnent, however, is not bound by the prelimnary decision

A party may request a hearing to challenge or support a

prelimnary deci sion.
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1 (c) The local process nust provide an opportunity for
2| participation in the process by an aggrieved or adversely

3| affected party, allowing a reasonable tine for the party to

4 | prepare and present a case for the quasi-judicial hearing.

5 (d) The local process nust provide, at a nmininum an

6 | opportunity for the disclosure of witnesses and exhibits prior
7| to hearing and an opportunity for the depositions of w tnesses
8| to be taken.

9 (e) The local process nmay not require that a party be
10 | represented by an attorney in order to participate in a

11 | heari ng.

12 (f) The local process nust provide for a

13 | quasi-judicial hearing before an inpartial special master who
14| is an attorney who has at least 5 years' experience and who
15| shall, at the conclusion of the hearing, recomend witten

16 | findings of fact and conclusions of law. The special naster
17 | shall have the power to swear witnesses and take their

18 | testinony under oath, to issue subpoenas and ot her orders

19 | regardi ng the conduct of the proceedings, and to conpel entry
20 | upon the land. The standard of review applied by the speci al
21 | master in determ ning whether a proposed devel opnent order is
22 | consistent with the conprehensive plan shall be strict
23| scrutiny in accordance with Florida | aw.
24 (g) At the quasi-judicial hearing, all parties nust
25 | have the opportunity to respond, to present evidence and
26 | argunent on all issues involved which are related to the
27 | devel opnent order, and to conduct cross-exani nation and submt
28 | rebuttal evidence. Public testinony nust be all owed.
29 (h) The local process nust provide for a duly noticed
30| public hearing before the |ocal governnment at which public
31| testinony is allowed. At the quasi-judicial hearing, the |loca
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governnent is bound by the special nmaster's findings of fact

unl ess the findings of fact are not supported by conpetent

substanti al evidence. The governing body may nodify the

conclusions of lawif it finds that the special master's

application or interpretation of lawis erroneous. The

gover ni ng body may nmake reasonable |l egal interpretations of

its conprehensive plan and | and devel opnent regul ati ons

wi thout regard to whether the special naster's interpretation

is labeled as a finding of fact or a conclusion of |aw. The

| ocal governnent's final decision nust be reduced to witing,

i ncluding the findings of fact and conclusions of law, and is

not considered rendered or final until officially date-stanped

by the city or county clerk.

(i) An ex parte communication relating to the nerits

of the matter under review nmay not be made to the speci al

master. An ex parte comunication relating to the nerits of

the matter under review nay not be nade to the governi ng body

after a tine to be established by the | ocal ordi nance, which

time nust be no later than receipt of the special master's

reconmended order by the governing body.

(j) At the option of the |local governnent, the process

nmay require actions to challenge the consistency of a

devel opnent order with | and devel opnent regul ations to be

brought in the sane proceedi ng.
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(5) Venue in any cases brought under this section
shall lie in the county or counties where the actions or
inactions giving rise to the cause of action are alleged to
have occurred.

(6) The signature of an attorney or party constitutes
a certificate that he or she has read the pleading, notion, or
ot her paper and that, to the best of his or her know edge,
information, and belief forned after reasonable inquiry, it is
not interposed for any inproper purpose, such as to harass or
to cause unnecessary delay or for econonic advantage,
conpetitive reasons or frivolous purposes or needl ess increase
in the cost of litigation. |If a pleading, notion, or other
paper is signed in violation of these requirenents, the court,
upon notion or its own initiative, shall inpose upon the
person who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay to the
other party or parties the anpbunt of reasonabl e expenses
i ncurred because of the filing of the pleading, notion, or
ot her paper, including a reasonable attorney's fee.

(7) In any proceedi hg acti+en under subsection (3) or
subsecti on (4)this—seet+onr, no settlenent shall be entered
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1|into by the |ocal governnent unless the terns of the

2| settlenent have been the subject of a public hearing after
3| notice as required by this part.

4 (8) In any proceedi ng stit under subsection (3) or
5| subsection (4)this—seetion, the Departnent of Legal Affairs
6| my intervene to represent the interests of the state.

7 (9) Neither subsection (3) nor subsection (4) relieves
8 | the local governnment of its obligations to hold public

9| hearings as required by | aw,

10 Section 2. It is the intent of the Legislature that
11| this act shall not affect the outcone of Pinecrest Lakes, Inc.
12 | v. Schidel, 795 So.2d 191 (Fla. 4th DCA 2001), rehearing
13 | deni ed, 802 So.2d 486.

14 Section 3. This act shall take effect June 1, 2002.
15
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 1906 and 550
3
4| The CS includes technical and clarifying changes to SB 1906,
relating to the challenge of |ocal governnent devel opnent
5] orders fTor inconsistency with the | ocal governnent
5 conpr ehensi ve plan under s. 163.3215, F.S.:
Carifies that under subsection (3) of s. 163. 3215,
7 .S., as anended, when a | ocal governnent has_not
adopted a special master procesS, the appropriate cause
8 of action is a de novo action
9 Grants by law affirmative authority to the speci al
10 master t0 | ssue subpoenas and conpel entry to | and;
Provi des that the |l ocal governnment nmust be one of the
11 respondents to a petition filed under s. 163.3215, F.S.
12 Al l ows | ocal governnents the discretion to have an
alternative dispute resol ution process instead of
13 nmandat i ng one;
14 Replaces the opportunity for "reasonabl e di scovery,"
with the requirenment that the | ocal process include an
15 opﬂprtunlty for the disclosure of wtnesses and
exhibits, and an opportunity for the depositions of
16 W t nesses; and
17 Provi des that the | ocal process naY not require that a
18 third party be represented by an attorney.
19
20
21
22
23
24
25
26
27
28
29
30
31
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