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By the Council for Conpetitive Comerce and Conmittee on
PH! 16" B P arer Ross. ‘Wb 11 Ral T hger o Erel ds.
Mel vin, Baker and Lee
1 Abill to be entitled
2 An act relating to workers' conpensation
3 anending s. 440.02, F.S.; revising definitions;
4 prohi biting exenpt individuals from doing
5 construction work on commercial job sites;
6 anmending s. 440.05, F. S.; requiring enpl oyers
7 to nmaintain business records as specified by
8 rules of the Division of Wrkers' Conpensation
9 relating to exenptions from coverage; revising
10 requi renments for election of exenption from
11 coverage; requiring that a corporate officer
12 claimng an exenption fromch. 440, F.S., be
13 listed with the Departnent of State; requiring
14 the Division of Wirrkers' Conpensation of the
15 Departnent of Labor and Enpl oynent Security to
16 i ssue a stop-work order upon failure to produce
17 certain docunents; anending s. 440.06, F.S.
18 clarifying certain linmtations inposed on an
19 enpl oyer who fails to secure conpensation
20 creating s. 440.078, F.S.; providing for
21 limtation on construction industry business
22 activities; providing penalties; anending s.
23 440.09, F.S.; requiring conpensation for
24 acci dental conpensable injuries; anending s.
25 440.091, F.S.; specifying circunstances under
26 which firefighters, energency nedica
27 techni ci ans, and paranedi cs are considered to
28 be acting within the scope of their enpl oynent
29 so as to qualify for workers' conpensation
30 benefits; characterizing certain activities of
31 certain officers as arising out of and in the
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1 course of enploynent for conpensability

2 pur poses and providi ng circunstances under

3 which certain officers nay continue in full-pay
4 status when injured; anending s. 440.092, F.S.
5 deleting a provision relating to the going and
6 comng rule applicable to certain | aw

7 enforcenent officers that is transferred by the
8 anmendnent to s. 440.091, F.S.; providing a

9 decl aration of inportant state interest;

10 anending s. 440.10, F.S.; revising certain

11 limtations on an enployer's liability for

12 conpensation; providing for rules; anending s.
13 440. 103, F.S.; specifying requirenents for

14 certificates of insurance that must be shown to
15 receive a building permt; anending s. 440. 107,
16 F.S.; providing for penalties to be inposed

17 agai nst an enployer for certain

18 m srepresentations nmade to a carrier; providing
19 for the issuance of a stop-work order
20 providing for rules; requiring that the
21 di vision notify the Departnent of Business and
22 Pr of essi onal Regul ati on upon the failure of
23 certain enployers to secure paynent of workers
24 conpensation; anending s. 440.11, F.S.
25 revising provisions relating to enpl oyer
26 liability to provide an exenption in the case
27 of intentional msconduct by an enpl oyer;
28 anmending s. 440.13, F.S.; requiring that costs
29 for an i ndependent nedical exanination be
30 determ ned under ch. 440, F.S.; requiring the
31 carrier to give the enployee the opportunity to
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1 change physicians under certain circunstances

2 and limtations; revising the effect of an

3 i ndependent nedical examination; linmting the

4 admi ssibility of certain nedical opinions;

5 revising the limtation on nedical fees;

6 providi ng an exception to certain recourse for
7 payrment for services rendered; anending s.

8 440. 134, F.S.; providing for discontinuance of
9 nedi cal care under a managed care pl an

10 regardl ess of the date of an accident; anending
11 s. 440.14, F.S.; revising the conputation of

12 t he average weekly wage of an enpl oyee for the
13 pur poses of determining benefits; anending s.
14 440.15, F.S.; revising the criteria for

15 permanent total disability; revising the

16 conpensation rate for inpairnent incone

17 benefits; deleting a provision relating to

18 full-pay status for certain | aw enforcenent

19 officers that is transferred by the anendnent
20 to s. 440.091, F.S., and providing a reference
21 thereto; anmending s. 440.191, F. S.; authorizing
22 t he Enpl oyee Assi stance and QOrbudsnan O fice to
23 initiate contact with an injured enpl oyee to

24 di scuss rights and responsibilities; revising
25 ot her duties of the office; anending s.

26 440.192, F.S.; revising the procedures for

27 resol ving benefit disputes and filing petitions
28 for benefits; specifying information that nust
29 be included in a petition for benefits;

30 requiring that a claimbe raised by petition

31 for purposes of adjudication; anmending s.
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1 440.20, F.S.; limting anmount of attorney's
2 fees in cases determ ning |unp-sum settl enents;
3 anending s. 440.25, F.S.; revising procedures
4 for nediation and hearings; extending the tine
5 for ordering and hol di ng nedi ati on conf erences;
6 providing requirenents for granting a
7 conti nuance; providing for nediation conducted
8 by nmediators other than fromthe Ofice of the
9 Judges of Conpensation Cainms; requiring that
10 the parties conplete pretrial stipulations
11 bef ore concl udi ng nedi ation; extending the tine
12 for holding final hearings; providing for
13 wai ver of any benefit not raised at the fina
14 hearing; providing for an expedited
15 determ nation of pay; requiring that certain
16 cl ains be resolved through an expedited
17 process; providing for dismssal for |ack of
18 prosecution; linmting the paynent of interest
19 and the attachnent of attorney's fees; anending
20 s. 440.271, F.S.; requiring appellate nediation
21 and providi ng procedures therefor; anending s.
22 440.29, F.S.; requiring opinions of independent
23 nedi cal exami ners to be received into evidence
24 under certain conditions; anending s. 440. 34,
25 F.S.; revising the lint on the anount of
26 attorney's fees that may be approved by a judge
27 of conpensation clains and elimnating factors
28 that the judge nust consider; applying such
29 limts to any agreenent related to benefits
30 under ch. 440, F.S.; anending s. 440.345, F.S.
31 revising requirenents for the reporting of
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1 attorney's fees; renoving requirenent to

2 provi de an annual report; anmending s. 440. 381
3 F.S.; requiring that the application for

4 wor kers' conpensation coverage contain a sworn
5 statenent by the agent; providing a penalty for
6 carriers that fail to conply with audit

7 requirements; revising requirenments for audits;
8 anending s. 440.40, F.S.; requiring enpl oyers
9 to post a notice relating to the anti-fraud

10 reward program anending s. 440.45, F.S.

11 providing additional responsibilities of the
12 director of the Division of Adm nistrative

13 Hearings as agency head of the Ofice of the
14 Judges of Conpensation dainms; anending ss.

15 489. 114 and 489.510, F.S.; revising

16 determ nation by the division of verification
17 of coverage of persons engaged in the business
18 of contracting; specifying an adm nistrative
19 fine for contractors who are in nonconpliance
20 with ch. 440, F.S., to be paid to the
21 Depart nent of Business and Professiona
22 Regul ati on; anending s. 626.9892, F.S.
23 revising the criteria for the anti-fraud
24 program providing for application; requiring
25 the Departnent of Insurance to conduct a study
26 relating to workers' conpensation for persons
27 engaged in the construction industry; providing
28 for construction; providing for severability;
29 providing effective dates.
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsection (1), paragraphs (b) and (d) of
subsection (14), and subsection (37) of section 440.02,
Florida Statutes, are anended, and subsections (40), (41), and
(42) are added to said section, to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the followi ng terns
shal | have the follow ng neani ngs:

(1) "Accident" neans only an unexpected or unusua
event or result that happens suddenly. A nental or nervous
injury due to stress, fright, or excitenent only, or
disability or death due to the accidental acceleration or
aggravation of a venereal disease or of a disease due to the
habi tual use of al cohol or controlled substances or narcotic
drugs, or a disease that nmanifests itself in the fear of or
dislike for an individual because of the individual's race,
color, religion, sex, national origin, age, or handicap is not
an injury by accident arising out of the enploynent. If a
preexi sting disease or anomaly is accel erated or aggravated by
an accident arising out of and in the course of enploynent,
only accel eration of death or accel eration or aggravation of
the preexisting condition reasonably attributable to the
accident is conpensable, with respect to death or pernmanent
impairnent. An injury or exposure caused by exposure to a

toxi ¢ substance is not an injury by accident arising out of

the enpl oynent unless there is clear and convi nci ng evi dence

establ i shing that exposure to the specific substance invol ved,

at the levels at which the enpl oyee was exposed, can cause the

injury or disease sustained by the enpl oyee.
(14)
(b) "Enpl oyee" includes any person who is an officer

of a corporation and who perforns services for renuneration
6
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for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the division as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the division as provided
in s. 440.05. However, a corporate officer of a corporation

actively engaged in the construction industry may not elect to

be exenpt, and any exenption obtai ned by such an officer is

not applicable, with respect to any commercial construction

job site estimated to be val ued at $250, 000 or greater

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the division as provided in s. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accommodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who is not
required to obtain a federal enployer identification nunber
under state or federal requirenents;
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c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;

g. The independent contractor nmay realize a profit or
suffer a loss in connection with perforning work or services;

h. The independent contractor has continuing or
recurring business liabilities or obligations; and

i. The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

However, the determ nation as to whether an individua

included in the Standard Industrial dassification Manual of

1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,

0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,

2448, or 2449, or a newspaper delivery person, is an

i ndependent contractor is governed not by the criteria in this

par agraph but by common-|aw principles, giving due

consideration to the business activity of the individual

Not wi t hst andi ng the provisions of this paragraph or any other
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N DWNPRER O

Fl ori da House of Representatives - 2002 CS/ HB 1947
402-149-02

provision of this chapter, with respect to any comerci al

construction job site estimated to be val ued at $250, 000 or

greater, a person who is actively engaged in the construction

i ndustry is not an i ndependent contractor and is either an

enpl oyer or an enpl oyee who may not be exenpt fromthe

coverage requirenents of this chapter

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enpl oyer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for

9
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services is presunmed to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensati on ot her than expenses in an anount |ess than or
equi valent to the customary mleage and per diempaid to
salaried workers in the comunity as determi ned by the
di vi sion; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be
exenpt fromthis chapter

8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner
in a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this
chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10
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10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provi des any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi ti oned upon, or expressed as a proportion of, fare
revenues.

11. A person who perforns services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit
organi zation that sponsors an amateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or
ti mekeepers. This subparagraph does not apply to any person
enpl oyed by a district school board who serves as a sports
official as required by the enpl oying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

12. Notwithstandi ng the provisions of subparagraph 1.

the term "enpl oyee" includes a sole proprietor or partner

actively engaged in the construction industry with respect to

any commercial construction job site estinmated to be val ued at

$250, 000 or greater. Any such enpl oyee may not elect to be

exenpt, and any exenption obtained is not applicable, with

respect to work perforned at such a commercial job site.

13. For the purposes of a nurse registry, as defined

ins. 400.462(15) and licensed pursuant to s. 400.506, a
11
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1| registered nurse or licensed practical nurse, licensed under
2| chapter 464, or a certified nursing assistant, hone health
3| aide, conpanion, or honeneker, as they are defined in s.
4 | 400. 462.
5 (37) ™"Catastrophic injury" neans a pernanent
6 | i mpai rment constituted by:
7 (a) Spinal cord injury involving severe paral ysis of
8| an arm a leg, or the trunk
9 (b) Anputation of an arm a hand, a foot, or a leg
10 ) involving the effective loss of use of that appendage;
11 (c) Severe brain or closed-head injury as evidenced
12 | by:
13 1. Severe sensory or notor disturbances;
14 2. Severe conmuni cation disturbances;
15 3. Severe conplex integrated disturbances of cerebra
16 | functi on;
17 4. Severe episodic neurol ogical disorders; or
18 5. Oher severe brain and cl osed-head injury
19 | conditions at |east as severe in nature as any condition
20 | provi ded in subparagraphs 1.-4.;
21 (d) Second-degree or third-degree burns of 25 percent
22 | or nore of the total body surface or third-degree burns of 5
23 | percent or nore to the face and hands; or
24 (e) Total or industrial blindness.:—er
25 tH—Any—ether—injury—that—woutd—otherw-se—eguatfy
26 | under—this—chapter—eof—anature—and—sever-ty—that—woutd—euatfy
27 | an—enptoyee—to—+ecerve—daisabity—inecore—benefts—under—Fitte
28 | H—or—supptenental—security—incore—benefts—under—Fit+e—Xvi—of
29 | the—tederal—Soctal—Seeturity—-Aet—as—the—Soctal—Seeurity—-~Aet
30 | existed—on—duty—1—1992,—without—regard—to—anytine
31 | Hmtations—provided—under—that—act—
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(40) "Specificity" neans infornation provided on the

petition for benefits sufficient to put the enpl oyer or

carrier on notice of the exact statutory classification and

outstanding tine period of benefits being requested, including

a detail ed explanation of any benefits received that should be

i ncreased, decreased, changed, or otherw se nodified. For

pur poses of petitions for nedical benefits only, "specificity"

neans the specific reason the benefit is being requested, the

benefit is nedically necessary, and the current treatnent, if

any, is not sufficient.

(41) "Commerical building" means any buil ding or

structure intended for commerical or industrial use, or any

building or structure intended for nultifanily use of nore

than four dwelling units, as well as any accessory use

structures constructed in conjunction with the principle

structure. The term "comercial buil ding" does not include the

conversion of any existing residential building to a

commerci al building

(42) "Residential building" neans any buil ding or

structure intended for residential use containing four or

fewer dwelling units and any structure intended as an

accessory use to the residential structure.

Section 2. Subsections (10), (11), (12), and (13) are
added to section 440.05, Florida Statutes, to read:

440.05 Election of exenption; revocation of election

notice; certification.--
(10) Each enpl oyer conducting business in this state

shal |l mmi ntain business records as specified by the division

by rule, which rules nust include the provision that any

corporation with exenpt officers and any partnership with

exenpt partners nust maintain witten statenents of those
13
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exenpt ed persons affirmatively acknow edgi ng each such

i ndi vidual 's exenpt status.

(11) Any sole proprietor or partner claimng an

exenption under this section shall nmaintain a copy of his or

her federal incone tax records for each of the imediately

previous 3 years in which he or she clains an exenption. Such

federal incone tax records nust include a conplete copy of the

following for each year in which an exenption is clained

(a) For sole proprietors, a copy of Federal |ncome Tax

Form 1040 and its acconpanyi ng Schedule C

(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedul e E

The sole proprietor or partner in question shall produce, upon

request by the division, a copy of those docunents together

with a statement by the sole proprietor that the tax records

provided are true and accurate copies of what the sole

proprietor or partner has filed with the federal Interna

Revenue Service. The statenent nust be signed under oath by

the sole proprietor or partner in question and nust be

notari zed. The division shall issue a stop-work order under s.

440.107(5) to any sole proprietor or partner who fails or

refuses to produce a copy of the tax records and affidavit

requi red under this paragraph to the division within 3

busi ness days after the request is nmde.

(12) For those sole proprietors or partners that have

not been in business | ong enough to provide the informtion

requi red of an established busi ness, the division shal

require such sole proprietor or partner to provide copies of

the nost recent filed Federal |ncone Tax Form 1040. The
14
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1| division shall establish by rule such other criteria to show
2| that the sole proprietor or partner intends to engage in a

3|l legitimte enterprise within the construction industry and is
4| not otherwi se attenpting to evade the requirenents of this

5] act. The division shall establish by rule the formand format
6| of financial information required to be subnmtted by such

7 | enpl oyers.

8 (13) Any corporate officer clainmng an exenption under
9| this section nust be listed on the records of this state's

10| Secretary of State, Division of Corporations, as a corporate
11 ) officer. |If the person who clains an exenption as a corporate
12 | officer is not so listed on the records of the Secretary of
13| State, the individual nmust provide to the division, upon

14 | request by the division, a notarized affidavit stating that
15| the individual is a bona fide officer of the corporation and
16 | stating the date his or her appointnent or election as a

17 | corporate officer became or will becone effective. The

18 | statenent nust be signed under oath by both the officer in

19 | question and the president or chief operating officer of the
20 | corporation and nust be notarized. The division shall issue a
21 | stop-work order under s. 440.107(5) to any corporation that
22 | enpl oys a person who clains to be exenpt as a corporate
23 | officer but who fails or refuses to produce the docunents
24 | required under this subsection to the division within 3
25 | busi ness days after the request is nmde.
26 Section 3. Section 440.06, Florida Statutes, is
27 | anended to read:
28 440.06 Failure to secure conpensation; effect.--Every
29 | enpl oyer who fails to secure the paynment of conpensation as
30| provided in s. 440.10 by failing to neet the requirenents of
31 | under—this—chapter—asprovided—n s. 440.38 nmay not, in any

15
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suit brought against himor her by an enployee subject to this
chapter to recover damages for injury or death, defend such a
suit on the grounds that the injury was caused by the
negligence of a fell ow servant, that the enpl oyee assuned the
risk of his or her enploynent, or that the injury was due to
t he conparative negligence of the enpl oyee.

Section 4. Section 440.078, Florida Statutes, is
created to read

440.078 Linmtation on construction industry business

activities; penalties.--

(1) Notwithstandi ng any other provision of this

chapter and with respect to persons and entities actively

engaged in the construction industry, under no circunstances

nmay a corporation, partnership, sole proprietorship, or

i ndependent contractor that fails to naintain coverage or is

ot herwi se without coverage required by this chapter enter into

a contract, subcontract, or other business rel ationship, for

t he purposes of construction, with another corporation

partnership, sole proprietorship, or independent contractor

that fails to nmaintain coverage or is otherw se without

coverage required by this chapter

(2) Any sole proprietor or partner of a business

actively engaged in the construction industry who viol ates

subsection (1) shall inmediately forfeit any el ection of

excl usi on or election of exenption avail able under this

chapter and shall be prohibited fromelecting or receiving an

excl usi on or exenption fromthe requirenents of this chapter

for a period of 5 years fromthe date of the prohibited

action. Any person under this section who violates subsection

(1) and who has no el ection of exclusion or election of

exenption or who is an i ndependent contractor commits a
16
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m sdeneanor of the second degree, punishable as provided by s.
775.082 or s. 775.083.
(3) Any corporate officer of a corporation actively

engaged in the construction industry that violates subsection

(1) shall imediately forfeit any el ection of exclusion or

el ection of exenption avail abl e under this chapter and shal

be prohibited fromelecting or receiving an excl usi on or

exenption fromthe requirenents of this chapter for a period

of 5 years after the date of the prohibited action

Section 5. Subsection (1) of section 440.09, Florida
Statutes, is anended to read:

440. 09 Coverage. - -

(1) The enployer shall pay conpensation or furnish

benefits required by this chapter if the enpl oyee suffers an
accidental, conpensable injury or death arising out of work

perforned in the course and the scope of enpl oyment. The
injury, its occupational cause, and any resulting

mani festations or disability shall be established to a
reasonabl e degree of nedical certainty and by objective

nedi cal findings. Mental or nervous injuries occurring as a
mani f estation of an injury conpensable under this section
shal | be denonstrated by clear and convincing evidence. In a

case invol ving occupational disease or repetitive exposure,

bot h causation and sufficient exposure to support causation

nust be proven by a preponderance of the evidence.

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the nmajor
contributing cause of the subsequent injury. The work-rel ated

acci dent nust be nore than 50-percent responsible for the
17
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i njury and subsequent disability or need for treatnent in

order for the accident to be a mmjor contributing cause.

(b) If an injury arising out of and in the course of
enpl oynent conbines with a preexisting disease or condition to
cause or prolong disability or need for treatnent, the
enpl oyer nust pay conpensation or benefits required by this
chapter only to the extent that the injury arising out of and
in the course of enploynent is and renains nore than

50- percent responsi bl e for the—rmajor—econtrbuting—ecause—of the

disability or need for treatnent.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
in s. 440.15(6) shall for the purpose of this chapter be
considered to be a death resulting fromthe acci dent causing
t he herni a.

(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the
enpl oyee or his or her dependents to conpensation if it had
happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |laws of any other state, the
total conpensation for the injury nmay not be greater than is
provided in this chapter.

Section 6. Section 440.091, Florida Statutes, is
amended to read:

440.091 Law enforcenent officer, firefighter

energency nedi cal technician, or paranedic; when acting within

t he course of enploynent. --
(1) If an enpl oyee:
18
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(a)tt)y Is elected, appointed, or enployed full tine by
a municipality, the state, or any political subdivision and is
vested with authority to bear arns and make arrests and the
enpl oyee's primary responsibility is the prevention or
detection of crinme or the enforcenent of the penal, crimnal
traffic, or highway | aws of the state;

(b) 2y Was discharging that primary responsibility
within the state in a place and under circunstances reasonably
consistent with that prinmary responsibility; and

(c) 3y Was not engaged in services for which he or she
was paid by a private enployer, and the enpl oyee and his or
her public enployer had no agreenent providing for workers'
conpensation coverage for that private enploynent, -

t he enpl oyee i s consi dered shatH—be—deened to have been acting
within the course of enploynent. The term "enployee" as used

in this subsection seetioft includes all certified supervisory
and command personnel whose duties include, in whole or in
part, responsibilities for the supervision, training,
gui dance, and nmanagenent of full-tinme |aw enforcenent
officers, part-tinme |aw enforcenment officers, or auxiliary |aw
enforcenent officers but does not include support personne
enpl oyed by the enpl oyi ng agency.

(2) If afirefighter as defined in s. 112.191(1)(b) is
engaged in extinguishing a fire, or protecting and saving life

or property due to a fire in this state in an energency, and

such activities would be considered to be within the course of

his or her enploynent as a firefighter and covered by the

enpl oyer's workers' conpensati on coverage except for the fact

that the firefighter was off duty or that the |ocation of the

fire was outside the enployer's jurisdiction or area of
19
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1| responsibility, such activities are considered to be within

2| the course of enploynent. This subsection does not apply if

3| the firefighter is performng activities for which he or she

4] is paid by another enployer or contractor.

5 (3) |If an energency nedical technician or paranedic

6| certified under chapter 401 is providing basic life support or
7 | advanced |life support service, as defined in s. 401.23, in an
8 | energency situation in this state, and such activities would

9| be considered to be within the course of his or her enpl oynent
10| as an energency nedi cal technician or paranedic and covered by
11| the enployer's workers' conpensati on coverage except for the
12 | fact that the location of the energency was outside of the

13 | enployer's jurisdiction or area of responsibility, such

14 | activities are considered to be within the course of

15 | enpl oynent. The provisions of this subsection do not apply if
16 | t he energency nedical technician or paranedic is performng

17 | activities for which he or she is paid by another enpl oyer or
18 | contractor.

19 (4) Notwithstanding s. 440.092(2), an injury to a | aw
20 | enforcenent officer as defined in s. 943.10(1) during the
21 | officer's work period or while going to or coning fromwork in
22| an official |aw enforcenent vehicle shall be presuned to be an
23| injury arising out of and in the course of enpl oynent unless
24 | the injury occurred during a distinct deviation for a
25 | nonessential personal errand. |f, however, the enployer's
26 | policy or the collective bargaining agreenent that applies to
27 | the officer pernmits such deviations for nonessential errands,
28 | the injury shall be presuned to arise out of and in the course
29 | of enpl oynent.
30 (5) Any law enforcenent officer as defined in s.
31| 943.10(1), (2), or (3) who, while acting within the course of

20
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enpl oynent as provided by subsection (1), is naliciously or

intentionally injured and who thereby sustains a job-connected

di sability conpensable under this chapter shall be carried in

full-pay status rather than being required to use sick

annual, or other |leave. Full-pay status shall be granted only

after submi ssion of a nedical report to the enpl oyi ng agency's

head which gives a current diagnosis of the enpl oyee's

recovery and ability to return to work. In no case shall the

enpl oyee' s sal ary and workers' conpensation benefits exceed

t he anount of the enployee's regular salary requirenents.
Section 7. Subsection (2) of section 440.092, Florida
Statutes, is anended to read:

440.092 Special requirenents for conpensability;
devi ati on from enpl oynent; subsequent intervening accidents.--
(2) GO NG OR COM NG --Except as provided in s.
440.091(4),an injury suffered while going to or comng from

work is not an injury arising out of and in the course of

enpl oynent whet her or not the enpl oyer provided transportation
if such neans of transportation was available for the

excl usi ve personal use by the enpl oyee, unless the enpl oyee

was engaged in a special errand or mssion for the enployer.
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1 | the—injury—shatH—be—presured—to—arise—out—of—antd—in—the—course
2 | ef—enptoyrent—

3 Section 8. It is declared by the Legislature that

4| firefighters performstate and nunicipal functions, that it is
5| their duty to protect life and property at their own risk and
6| peril, and that their activities are vital to the public

7 | safety. Therefore, the Legislature declares that it fulfills
8| an inportant state interest to provide workers' conpensation
9| coverage to firefighters while they are engaged in

10 | extinguishing a fire, protecting and saving life or property
11 ) due to a fire in this state while off duty, or engaging in

12 | such activities at a fire |located outside the enpl oyer's

13| jurisdiction or area of responsibility. It is further

14 | decl ared by the Legislature that energency nedical technicians
15 | and paranedi cs perform nunicipal and state functions, that it
16 | is their duty to protect and preserve life at their own risk
17 | and peril, and that their activities are vital to the public
18 | health, safety, and welfare. Therefore, the Legislature

19 | declares that it fulfills an inportant state interest to
20 | provi de workers' conpensation coverage to energency nedi ca
21 | technicians and paranedics while they are engaged in basic
22 | life support and advanced |ife support services due to an
23| energency in this state that is outside of their enployer's
24 | jurisdiction or area of responsibility. Pursuant to Section
251 18, Article VIl of the State Constitution, the Legislature
26 | determ nes and decl ares that the provisions of this act
27 | fulfill an inportant state interest.
28 Section 9. Paragraphs (a) and (f) of subsection (1) of
29 | section 440.10, Florida Statutes, are anended to read:
30 440.10 Liability for conpensation.--
31

22
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(1) (a) Every enployer coning within the provisions of
this chapter, including any brought within the chapter by
wai ver of exclusion or of exenption, shall be liable for, and
shal | secure, in accordance with s. 440.38,the paynent to his

or her enpl oyees, or any physician, surgeon, or pharnaci st
provi di ng services under the provisions of s. 440.13, of the
conpensati on payabl e under ss. 440. 13, 440.15, and 440.16. Any
contractor or subcontractor who engages in any public or
private construction in the state shall secure and maintain
conpensation for his or her enpl oyees under this chapter as
provided in s. 440. 38.

(f) If an enployer witHfuy fails to secure
conpensation as required by this chapter, the division my
assess agai nst the enployer a penalty not to exceed $5, 000 for
each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
division to not neet the criteria for an i ndependent
contractor that are set forth in s. 440.02. The division shal

adopt rules pursuant to ss. 120.536(1) and 120.54 to i npl enent

the provisions of this paragraph

A sole proprietor, partner, or officer of a corporation who
el ects exenption fromthis chapter by filing a certificate of
el ection under s. 440.05 may not recover benefits or
conpensation under this chapter. An independent contractor
who provides the general contractor with both an affidavit
stating that he or she neets the requirenments of s.
440.02(14) (d) and a certificate of exenption is not an
enpl oyee under s. 440.02(14)(c) and may not recover benefits
under this chapter. For purposes of determning the
appropriate prem umfor workers' conpensation coverage

23
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carriers may not consider any person who neets the
requi renments of this paragraph to be an enpl oyee.

Section 10. Section 440.103, Florida Statutes, is
amended to read:

440.103 Building permts; identification of nininmm
prem um policy.--Except as otherw se provided in this chapter
every enployer shall, as a condition to receiving a building
permt, show proof that it has secured conpensation for its
enpl oyees under this chapter as provided in ss. 440.10 and
440. 38. Such proof of conpensation nust be evidenced by a
certificate of insurance eoverage issued by the carrier, a
valid exenption certificate approved by the division, or a
copy of the enployer's authority to self-insure and shall be
presented each tinme the enployer applies for a building
permt. Each certificate of insurance shall indicate the

states in which the coverage applies.As provided in s.

627.413(5), each certificate of insurance eeverage nust show,
on its face, whether or not coverage is secured under the

m ni nrum prem um provi sions of rules adopted by rating

organi zations |licensed by the Departnent of |nsurance. The
words "m ni mum prem um policy" or equival ent |anguage shall be
typed, printed, stanped, or |egibly handwitten.

Section 11. Subsections (5) and (7) of section
440. 107, Florida Statutes, are anended, and subsection (12) is
added to said section, to read:

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(5) \Whenever the division determines that an enpl oyer
who is required to secure the paynent to his or her enpl oyees
of the conpensation provided for by this chapter has failed to
do so or that an enployer has misrepresented to a carrier the

24
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1| size or classification of the enployer's payroll, such failure
2] or intentional nisrepresentation shall be deened an i medi ate
3| serious danger to public health, safety, or welfare sufficient
41 to justify service by the division of a stop-work order on the
5| enpl oyer, requiring the cessation of all business operations
6| at the place of enploynent or job site. If the division makes
7 | such a determination, the division shall issue a stop-work
8| order within 72 hours. The order shall take effect upon the
9| date of service upon the enpl oyer, unless the enpl oyer
10 | provi des evidence satisfactory to the division of having
11 | secured any necessary insurance or self-insurance and pays a
12 | civil penalty to the division, to be deposited by the division
13 ] into the Wrkers' Conpensation Adm nistration Trust Fund, in
14 | the amount of $100 per day for each day the enpl oyer was not
15 ] in conpliance with this chapter
16 (7) In addition to any penalty, stop-work order, or
17 | injunction, the division shall fay assess agai nst any
18 | enpl oyer, who has failed to secure the paynent of conpensation
19| as required by this chapter, a penalty in the foll owi ng anount
20 | of
21 (a) An anount equal to at |east the anount the
22 | enpl oyer would have paid or up to twice the anount the
23 | enpl oyer would have paid during periods it illegally failed to
24 | secure paynent of conpensation in the preceding 3-year period
25 | based on the enployer's payroll during the precedi ng 3-year
26 | period; or
27 (b) One thousand doll ars, whichever is greater
28
29 | Any penalty assessed under this subsection is due within 30
30 | days after the date on which the enployer is notified, except
31| that, if the division has posted a stop-work order or obtained

25
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injunctive relief against the enployer, paynent is due, in
addition to those conditions set forth in this section, as a
condition to relief froma stop-work order or an injunction

I nterest shall accrue on anounts not paid when due at the rate
of 1 percent per nmonth. The division shall adopt rul es
pursuant to ss. 120.536(1) and 120.54 to i npl enent the

provi sions of this subsection.

(12) If the division finds that an enpl oyer who is

certified or registered under part | or part Il of chapter 489

and who is required to secure paynent of the conpensation

provided for by this chapter to his or her enpl oyees has

failed to do so, the division shall imediately notify the

Depart nent of Busi ness and Professional Regul ation.
Section 12. Subsection (1) of section 440.11, Florida
Statutes, is anended to read:

440.11 Exclusiveness of liability.--
(1) Except if an enployer acts with the intent to

cause injury or death,the liability of an enpl oyer prescribed

in s. 440.10 shall be exclusive and in place of all other
liability, including any vicarious liability, of such enpl oyer

to any third-party tortfeasor and to the enpl oyee, the | ega
representative thereof, husband or w fe, parents, dependents,
next of kin, and anyone otherw se entitled to recover danages
fromsuch enployer at law or in adniralty on account of such
injury or death, except that if an enployer fails to secure
payment of conpensation in accordance with s. 440. 38 as

reguired—by—this—chapter, an injured enployee, or the |ega

representative thereof in case death results fromthe injury,

may el ect to claimconpensation under this chapter or to

mai ntain an action at law or in admralty for danmages on

account of such injury or death. In such action the defendant
26
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may not plead as a defense that the injury was caused by
negl i gence of a fell ow enpl oyee, that the enpl oyee assuned the
risk of the enploynent, or that the injury was due to the
conparative negligence of the enpl oyee. The sane i munities
fromliability enjoyed by an enployer shall extend as well to
each enpl oyee of the enpl oyer when such enpl oyee is acting in
furtherance of the enpl oyer's business and the injured

enpl oyee is entitled to receive benefits under this chapter
Such fell owenployee inmunities shall not be applicable to an
enpl oyee who acts, with respect to a fellow enpl oyee, with

wi |l ful and wanton disregard or unprovoked physical aggression
or with gross negligence when such acts result in injury or
death or such acts proximately cause such injury or death, nor
shal |l such inmmunities be applicable to enpl oyees of the sane
enpl oyer when each is operating in the furtherance of the

enpl oyer's business but they are assigned primarily to
unrelated works within private or public enploynent. The sane
i munity provisions enjoyed by an enployer shall also apply to
any sole proprietor, partner, corporate officer or director
supervi sor, or other person who in the course and scope of his
or her duties acts in a nanagerial or policymaking capacity
and the conduct that whieh caused the alleged injury arose

within the course and scope of said nanagerial or policymaking
duties and was not a violation of a |aw, whether or not a

vi ol ation was charged, for which the maxi num penalty which nmay
be i nposed does not exceed 60 days' inprisonnent as set forth
ins. 775.082. The immunity fromliability provided in this
subsection extends to county governnents with respect to

enpl oyees of county constitutional officers whose offices are
funded by the board of county conm ssioners."lntent" includes

only those actions or conduct of the enployer where the
27
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enpl oyer actually intended that the consequences of its

actions or conduct would be injury or death. Proof of intent

i ncludes only evidence of a deliberate and knowing intent to

harm |f an enpl oyee recovers damages from an enpl oyer by

judgnent or settlenent under this subsection, the workers

conpensation carrier for the enployer or the enployer, if

self-insured, shall have an offset agai nst any workers

conpensation benefits to which the enpl oyee would be entitled

under this chapter and a |lien against recovery for any

benefits paid prior to the recovery pursuant to this chapter

after deduction for attorney's fees and costs expended by the

enpl oyee in prosecuting the clai magai nst the enpl oyer.

Section 13. Paragraph (j) of subsection (1),
paragraphs (a), (b), (c), (e), and (f) of subsection (5), and
par agraph (b) of subsection (14) of section 440.13, Florida
Statutes, are anended to read

440.13 Medical services and supplies; penalty for

violations; limtations.--
(1) DEFINITIONS.--As used in this section, the term
(j) "Independent nedical exaniner" neans a physician

sel ected by either an enpl oyee or a carrier to render one or
nore i ndependent nedi cal exam nations in connection with a
di spute arising under this chapter. Notw thstanding rul es

adopted by the division, costs for independent nedica

exam nati ons shall be governed by this chapter
(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -
(a) In any dispute concerning overutilization, nedica

benefits, conpensability, or disability under this chapter
the carrier or the enpl oyee may sel ect an i ndependent nedica
exam ner. If the parties agree,the exam ner may be a health

care provider treating or providing other care to the
28
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1| enpl oyee. An independent nedical exam ner may not render an

2 | opinion outside his or her area of expertise, as denonstrated
3| by licensure and applicable practice paraneters. Upon the

4| witten request of the enployee, the carrier shall pay the

5] cost of only one independent nedi cal exanination per accident.
6 | The cost of an additional independent nedical exanination

7 | including the costs of an i ndependent nedical examiner's

8 | deposition, shall be borne by the party requesting the

9 | addi ti onal independent nedical exanination. Only the costs of
10 | i ndependent nedi cal exam nations and the costs of depositions
11 | expressly relied upon by the judge of conpensation clains to
12 | award benefits in the final conpensation order are taxable
13 | costs under s. 440.34(3).
14 (b) Eaeh—party—is—boundby—his—er—her——setection—of—an

i

24 | or

25 4—TFheparties—agree—to—an—atternate—examner—

26

27 | Any party nmay request, or a judge of conpensation clains my
28 | require, designation of a division nedical advisor as an

29 | i ndependent nedi cal examiner. The opinion of the advisors

30| acting as examiners shall not be afforded the presunption set
31| forth in paragraph (9)(c).

29
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1 (c) The carrier may, at its election, contact the

2| claimant directly to schedule a reasonable tine for an

3 | independent nedical exanination. The carrier nust confirmthe
4 | scheduling agreenent in witing within 5 days and notify

5| claimant's counsel, if any, at |least 7 days before the date

6 | upon whi ch the independent nedical exanination is scheduled to
7| occur. An attorney representing a clainmant is not authorized

8| to schedule the self-insured enployer's or the carrier's

9 | i ndependent nedi cal eval uations under this subsection

10 (e) No nedical opinion other than the opinion of a

11 | nedi cal advi sor appointed by the judge of conpensation clains
12 | or division, an independent nedical exam ner, or an authorized
13 | treating provider is adm ssible in proceedi ngs before the

14 | judges of conpensation clains. The enpl oyee and the carrier

15| may each submit into evidence, and the judge of conpensation
16 | clains shall adnit, the nmedical opinion of not nore than one
17 | qualified i ndependent nedi cal exam ner per specialty. In cases
18 | i nvol vi ng occupati onal di sease or repetitive traum, nedica

19 | opi nions are not admi ssible unless based on reliable
20| scientific principles sufficiently established to have gai ned
21 | general acceptance in the pertinent area of specialty.
22 (f) Attorney's fees incurred by an injured enployee in
23 | connection with detay—of—er—opposition—+toe an i ndependent
24 | nedi cal exam nation, including, but not limted to, notions
25| for protective orders, are not recoverable under this chapter
26 (14) PAYMENT OF MEDI CAL FEES. - -
27 (b) Fees charged for renedial treatnent, care, and
28 | attendance may not exceed the applicable fee schedul es adopted
29 | under this chapter, except as provided pursuant to a contract
30| entered into between an enpl oyer or carrier and a certified
31

30
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1| health care provider or health care facility for the paynent

2| of nedical services for covered expenses.

3 Section 14. Paragraph (a) of subsection (2) of section
4| 440.134, Florida Statutes, is anended to read:

5 440. 134 Wrkers' conpensati on nmanaged care

6 | arrangenent. - -

7 (2)(a) The self-insured enployer or carrier my,

8| subject to the terns and limtations specified el sewhere in

9| this section and chapter, furnish to the enpl oyee solely

10 | t hrough nmanaged care arrangenents such nedically necessary

11 | renedial treatnent, care, and attendance for such period as
12 | the nature of the injury or the process of recovery requires.
13 | For any self-insured enployer or carrier who elects to deliver
14 | the nedical benefits required by this chapter through a nethod
15| other than a workers' conpensati on nmanaged care arrangenent,
16 | the di sconti nuance of the use of the workers' conpensation

17 | managed care arrangenent shall be without regard to the date
18 | of the accident, notwithstandi ng any other provision of |aw or
19| rul e.
20 Section 15. Paragraph (a) of subsection (1) of section
21| 440.14, Florida Statutes, is anended to read:
22 440.14 Determnination of pay.--
23 (1) Except as otherwi se provided in this chapter, the
24 | average weekly wages of the injured enployee on the date of
25| the accident, rather than on the date of disability at—the
26 | tire—of—the—injury shall be taken as the basis upon which to
27 | conput e conpensation and shall be determ ned, subject to the
28| limtations of s. 440.12(2), as follows:
29 (a) If the injured enpl oyee has worked in the
30 | enpl oynent in which she or he was working at the tine of the
31| injury, whether for the sane or another enployer, during
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1| substantially the whole of 13 weeks i mmedi ately preceding the
2| injury, her or his average weekly wage shall be one-thirteenth
3| of the total amount of wages actually earned in such

4 | enpl oynent during the 13 weeks. As used in this paragraph

5| the term"substantially the whole of 13 weeks" neans an actua
6 | shatH—be—deened—tonean—andrefer—to—a—econstructive period of
7| 13 weeks as a whol e, which shall be defined as the 13 conplete
8 | weeks before the date of the accident, excluding the week the
9] injury occurs. a—econsecutive—periot—of—9t—-days—and The term
10| "during substantially the whole of 13 weeks" neans shat+—be
11 | deened—to—+wean during not |ess than 90 percent of the total

12 | customary fuH—tire hours of enploynent within such period

13 | considered as a whole. Raises received during the

14 | aforenentioned 13-week period are only to be factored into the
15 | average weekly wage fromthe actual date the rai se becane

16 | effecti ve.

17 Section 16. Paragraphs (b) and (f) of subsection (1),
18 | paragraph (a) of subsection (3), and subsection (12) of

19 | section 440.15, Florida Statutes, are anended to read:
20 440.15 Conpensation for disability.--Conpensation for
21 | disability shall be paid to the enpl oyee, subject to the
22 | limts provided in s. 440.12(2), as follows:
23 (1) PERMANENT TOTAL DI SABI LI TY. - -
24 (b) Any conpensable injury eligible for pernmanent
25| total disability benefits nust be of a nature and severity
26 | that prevents the enployee frombeing able to performat | east
27 | sedentary enploynent. If the enployee is engaged in or is
28 | capabl e of being engaged in at | east sedentary enpl oynent, he
29| or she is not entitled to permanent total disability benefits.
30| The burden is on the enpl oyee to establish that he or she is
31| unable to performeven sedentary work if such work is
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1| available within a 50-nile radius of the enpl oyee's residence
2| or such greater distance as the judge determnes to be

3 | reasonabl e under the circunstances. Such benefits shall be

4 | payable until the enpl oyee reaches the age of 72.

5] Notwithstanding any age lint, if the accident occurred on or
6 | after the enpl oyee reaches the age of 65, benefits shall be

7 | payabl e during the conti nuance of permanent total disability,
8| not to exceed 7 years followi ng the determ nati on of permanent
9] total disability. In addition, &ty a catastrophic injury as
10 | defined in s. 440.02 shall, in the absence of concl usive proof
11| of a substantial earning capacity, constitute permanent total
12 | disability. ©eaty—etarmants—wth—ecatastrophic—injurtes—are

13 | eHgibtefor—permanent—totat—benef+ts—In no other case nmay

14 | permanent total disability benefits be awarded.

15 (f)1. If permanent total disability results from

16 | injuries that occurred subsequent to June 30, 1955, and for

17 | which the liability of the enployer for conpensation has not
18 | been di scharged under s. 440.20(11), the injured enpl oyee

19 | shall receive additional weekly conpensation benefits equal to
20| 5 percent of her or his weekly conpensation rate, as

21 | established pursuant to the law in effect on the date of her
22| or his injury, multiplied by the nunber of cal endar years

23| since the date of injury. The weekly conpensati on payabl e and
24 | the additional benefits payabl e under this paragraph, when

25 | conbi ned, may not exceed the maxi nrum weekly conpensation rate
26| in effect at the tine of paynent as deternined pursuant to s.
27 | 440.12(2). Entitlenent to these suppl enental paynents shal

28 | not be paid or payable after eease—at age 62 i—the—enployee
29 | rs—ehbgibltefor—soectal—security—benet+ts—under—42-9-5€—5s—
30 | 462—and—423, whether or not the enployee has applied for or is
3l|ineligible to apply for social security benefits under 42
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US C s. 402 or s. 423 such—benefits. These suppl enenta
benefits shall be paid by the division out of the Wrkers

Conpensation Adm nistration Trust Fund when the injury
occurred subsequent to June 30, 1955, and before July 1, 1984.
These suppl enental benefits shall be paid by the enpl oyer when
the injury occurred on or after July 1, 1984. Suppl enent al
benefits are not payable for any period prior to Cctober 1,
1974.

2.a. The division shall provide by rule for the
periodic reporting to the division of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or clainmng additional conpensation under
subparagraph 1. Neither the division nor the enployer or
carrier shall nmake any paynent of those additional benefits
provi ded by subparagraph 1. for any period during which the
enpl oyee willfully fails or refuses to report upon request by
the division in the manner prescribed by such rul es.

b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the manner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's pernmanent total disability
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conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(3) PERMANENT | MPAI RVENT AND-WAGE-LGSS BENEFI TS. - -

(a) Inpairnment benefits.--

1. Once the enployee has reached the date of nmaxi num
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
di vi sion, shall establish and use a uniform pernanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CQuides to the Eval uati on of Permanent
| npai rment; the Snellen Charts, published by Anerican Medica
Associ ation Cormittee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the
Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, Quides to the
Eval uati on of Pernmanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
division rule of a uniformdisability rating schedul e, the
M nnesota Departnment of Labor and Industry Disability Schedul e
shal | be used unless that schedul e does not address an injury.
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In such case, the Guides to the Eval uati on of Per nanent
| mpai rment by the Anerican Medical Association shall be used.
Det ermi nation of permanent inpairnment under this schedul e nmust
be made by a physician |icensed under chapter 458, a doctor of
osteopathic nedicine licensed under chapters 458 and 459, a
chiropractic physician |licensed under chapter 460, a podiatric
physician |icensed under chapter 461, an optonetrist |icensed
under chapter 463, or a dentist licensed under chapter 466, as
appropriate considering the nature of the injury. No other
persons are authorized to render opinions regarding the
exi stence of or the extent of permanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incone benefits are paid biweekly
weekly at a the rate equal to 100 ef—56 percent of the
enpl oyee' s conpensati on rat e, average—weekty—tenporary—totat

th—sabiH-ty—benref+t not to exceed the maxi mum weekly benefit
under s. 440.12. An enployee's entitlenent to inpairnent

i ncone benefits begins the day after the enpl oyee reaches
maxi nrum nedi cal inprovenent or the expiration of tenporary
benefits, whichever occurs earlier, and continues until the
earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnment rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
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Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work. If the certification and evaluation are perforned by a
doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating
doctor, and the treating doctor nust indicate agreenent or
di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the
di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal inprovenent has been reached, stating the
i mpai rnent rating, and providing any other information
required by the division. |If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section
5. The carrier shall pay the enpl oyee i npairnent
i ncone benefits for a period based on the inpairnent rating.
6. The division may by rule specify forms and
procedures governing the nethod of paynent of wage |oss and
i mpai rnent benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.
(12) FULL-PAY STATUS FOR CERTAI N LAW ENFORCEMENT
OFFI CERS. - - Law enforcenent officers as defined in s.
943.10(1), (2), or (3) shall be paid in accordance with s.

440. 091( 5) . Any—t+aw—enforcerent—ofHecer—as—defined—in—s—
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Section 17. Section 440.191, Florida Statutes, is
amended to read:

440. 191 Enpl oyee Assi stance and Onbudsman Office. --

(1)(a) In order to effect the self-executing features
of the Wdrkers' Conpensation Law, this chapter shall be
construed to pernit injured enpl oyees and enpl oyers or the
enpl oyer's carrier to resolve di sagreenents wi thout undue
expense, costly litigation, or delay in the provisions of
benefits. It is the duty of all who participate in the
wor kers' conpensation system including, but not limted to,
carriers, service providers, health care providers, nmanaged
care arrangenents, attorneys, enployers, and enpl oyees, to

attenpt to resol ve disagreenents in good faith and to
cooperate with the division's efforts to resol ve di sagreenents
between the parties. The division may by rul e prescribe
definitions that—are necessary for the effective

adnmi ni stration of this section.

(b) An Enpl oyee Assistance and Onbudsman Office is
created within the Division of Wirkers' Conpensation to inform
and assist injured workers, enployers, carriers, ant health
care providers, and nanaged care arrangenents in fulfilling

their responsibilities under this chapter. The division may by
rule specify forns and procedures for administering reguests

fer—assistance—provided—by this section
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1 (c) The Enpl oyee Assistance and QOrbudsnan O ficer

2 | bviston—of—\VWbrkers—Conpensation-shall be a resource

3| available to all enployees who participate in the workers

4 | conpensation system and shall take all steps necessary to

5| educate and disseninate informati on to enpl oyees and

6 | enpl oyers. Upon receiving a notice of injury or death, the

7 | Enpl oyee Assi stance and Onbudsman O fice is authorized to
8|linitiate contact with the injured enpl oyee or the enpl oyee's
9| representative to discuss rights and responsihilities of the
10 | enpl oyee under this chapter and the services avail abl e through
11 | the Enpl oyee Assi stance and Orbudsman Offi ce.

12 (2) e I i - .
13 | any—benrefit—under—this—echapter—untess—the—enptoyee—has

14 I ey I : ot e et I
15 | thi-s—section—

16 (a)ftb)y If at any time the enployer or its carrier

17 | fails to provide benefits to which the enpl oyee believes she
18| or he is entitled, the enployee shall contact the office to
19 | request assistance in resolving the dispute. The office may
20 | review petitions for benefits filed under s. 440.192 and may
21 | shaH—investigate—the—dispute—and——shatt attenpt to facilitate
22 | an agreenent between the enpl oyee and the enpl oyer or carrier
23 | The enpl oyee, the enployer, and the carrier shall cooperate
24| with the office and shall tinely provide the office with any
25 | docunents or other information that it nmay require in
26 | connection with its efforts under this section
27 (b) te) The office may conpel parties to attend
28 | conferences in person or by telephone in an attenpt to resolve
29 | disputes quickly and in the nost efficient manner possible.
30| Settlenment agreenents resulting fromsuch conferences nust be
31
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1| subnitted to the Ofice of the Judges of Conpensation O ains
2| for approval.
3 (c) td)y The Enpl oyee Assi stance and Orbudsman O fice
4 | may assign an onbudsman to assist the enployee in resolving
5| the dispute. H—thedispute—i+snot—resohved—wthin30—tdays
6 | after—the—enmptoyee—contacts—the—offiece,-The onbudsnman shall,
7 | at the enployee's request, assist the enployee in drafting a
8| petition for benefits and explain the procedures for filing
9| petitions. FThe—tdivistornray—by+ure—determne—therethod—used
10 | to—ealecutate—the—30-daypertot-The Enpl oyee Assi stance and
11 | Orbudsnman O fice may not represent enpl oyees before the judges
12 | of conpensation clains. An enployer or carrier may not pay any
13 | attorneys' fees on behalf of the enployee for services
14 | rendered or costs incurred in connection with this section
15| unl ess expressly authorized el sewhere in this chapter
16 Section 18. Subsections (2), (5), and (8) of section
17 | 440.192, Florida Statutes, are anended, and a new subsecti on
181 (9) is added to said section, to read:
19 440.192 Procedure for resolving benefit disputes.--
20 (2) Upon receipt of a petition, the Ofice of the
21 | Judges of Conpensation Clains or the judge of conpensation
22 | cl ai 6 may shat—r+evieweach—petition—and—shatt di sm ss each
23| petition or any portion of such a petition, upon the judge's
24 | own notion or upon the notion of any party, which that does
25| not on its face specifically identify or itenize the
26 | follow ng
27 (a) Nane, address, telephone nunber, and soci al
28 | security nunber of the enpl oyee.
29 (b) Nane, address, and tel ephone nunber of the
30 | enpl oyer.
31
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(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date or dates of the accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensation and the
specific classification of conpensation were not tinely
provi ded.

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al specific travel costs to which the enpl oyee
believes she or he is entitled, including dates of travel and
pur pose of travel, neans of transportation, and nil eage and
including the date the request for nileage was filed with the
carrier and a copy of the request filed with the carrier

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent. If the
enpl oyee is under the care of a physician for the injury

identified in paragraph (c), a copy of the physician's

request, authorization, or reconmendation for treatnent, care,

or attendant care nust acconpany the petition

(j) Specific explanation of any other disputed issue
that a judge of conpensation clains will be called to rule
upon.

41

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2002 CS/ HB 1947
402-149-02

1 (k) Any other information and docunentation the Deputy
2| Chief Judge may require by rule.

3

4 | The dism ssal of any petition or portion of such a petition

5] under this section is w thout prejudice and does not require a
6 | hearing.

7 (5) Al notions to disnmiss nmust state with

8| particularity the basis for the notion. The judge of

9 | conpensation clains shall enter an order upon such notions

10 | wit hout hearing, unless good cause for hearing is shown. When
11| any petition or portion of a petition is disnissed for |ack of
12 | specificity under this subsection, the claimnt nust file

13 | within be—aHowed 20 days after the date of the order of

14 | dismissal in which to file an anended petition. Any grounds
15| for dismissal for lack of specificity under this section which
16 | are not asserted within 60 36 days after receipt of the

17 | petition for benefits are thereby waived.

18 (8 Wthin 30 4 days after receipt of a petition for
19 | benefits by certified mail, the carrier nust either pay the
20 | requested benefits without prejudice to its right to deny

21 | within 120 days after fremreceipt of the petition or file a
22 | response to petition with the Ofice of the Judges of

23 | Conpensation Clains. The carrier nmust list all benefits

24 | requested but not paid and explain its justification for

25 | nonpaynent in the response to petition. A carrier that does
26 | not deny conpensability in accordance with s. 440.20(4) is

27 | deened to have accepted the enployee's injuries as

28 | conpensable, unless it can establish material facts rel evant
29| to the issue of conpensability that could not have been

30 | di scovered through reasonabl e investigation within the 120-day
31
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1| period. The carrier shall provide copies of the response to

2| the filing party, enployer, and claimant by certified mail

3 (9) Unless stipulated in witing by the parties, only
4| clains that have been properly raised by a petition for

5| benefits and have undergone nedi ati on nay be consi dered for

6 | adj udi cati on by a judge of conpensation clai ns.

7 Section 19. Paragraph (c) of subsection (11) of

8 | section 440.20, Florida Statutes, is anended to read:

9 440.20 Tinme for paynent of conpensation; penalties for
10| I ate paynent. --

11 (11)

12 (c) Notwithstanding s. 440.21(2), when a claimant is
13 | represented by counsel, the claimant may waive all rights to
14 | any and all benefits under this chapter by entering into a

15| settl enent agreenent releasing the enpl oyer and the carrier
16 | fromliability for workers' conpensation benefits in exchange
17 | for a | unp-sum paynent to the claimant. The settl enent

18 | agreenent requires approval by the judge of conpensation

19 | clains only as to the attorney's fees paid to the claimant's
20| attorney by the clainmant. The judge of conpensation clains

21| shall not approve settl enent proposals, including any

22 | stipulations or agreenents between the parties or between a
23| claimant and his or her attorney related to the settl enent

24 | proposal, which provide for attorney's fees in excess of the
25| anpbunt pernitted in s. 440.34. The parties need not subnit any
26 | informati on or docunentation in support of the settlenent,

27 | except as needed to justify the anmobunt of the attorney's fees.
28 | Neither the enployer nor the carrier is responsible for any
29 | attorney's fees relating to the settlenent and rel ease of

30| clains under this section. Paynent of the |unp-sum settlenent
31| anpbunt nust be made within 14 days after the date the judge of
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conpensation clainms nails the order approving the attorney's
fees. Any order entered by a judge of conpensation clains
approving the attorney's fees as set out in the settlenent
under this subsection is not considered to be an award and is
not subject to nodification or review The judge of
conpensation clainms shall report these settlenents to the
Deputy Chief Judge in accordance with the requirenents set
forth in paragraphs (a) and (b). Settlenents entered into
under this subsection are valid and apply to all dates of

acci dent .

Section 20. Subsections (1), (3), and (4) of section
440. 25, Florida Statutes, are anended to read:

440. 25 Procedures for nediation and hearings. --

(1) Wthin 90 2% days after a petition for benefits is
filed under s. 440.192, a nediation conference concerning such
petition shall be held. Wthin 40 # days after such petition
is filed, the judge of conpensation clains shall notify the
interested parties by order that a nediation conference
concerning such petition will be held unless the parties have

notified the Ofice of the Judges of Conpensation O ains that

a nedi ati on has been held. Such order neti+ee shall give the
dat e by whi ch—t+inwe—and—+oecation—of the nedi ati on conference
nmust be hel d. Such order noeti+ee may be served personally upon

the interested parties or nmay be sent to the interested
parties by nmail. Continuances may be granted only if the

requesting party denonstrates to the judge of conpensation

clains that the reason for requesting the continuance ari ses

fromcircunstances beyond the party's control. Any order

granting a continuance nust set forth the date of the

reschedul ed nedi ati on conference. A nedi ati on conference nay

not be used solely for the purpose of nediating attorney's
44
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1| fees. The claimant or the adjuster of the enployer or carrier

2| my, at the nediator's discretion, attend the nediation

3 | conference by tel ephone or, if agreed to by the parties, other
4 | el ectroni c nmeans.

5 (3)(a) Such nediation conference shall be conducted

6| informally and shall dees not require the use of formal rules
7 | of evidence or procedure. Any information fromthe fil es,

8| reports, case sumaries, nediator's notes, or other

9 | communi cations or materials, oral or witten, relating to a

10 | nedi ati on conference under this section obtained by any person
11 | perfornming nediation duties is privileged and confidential and
12 | may not be disclosed without the witten consent of al

13 | parties to the conference. Any research or evaluation effort
14 | directed at assessing the nediation programactivities or

15 | perfornmance nust protect the confidentiality of such

16 | information. Each party to a nediation conference has a

17 | privilege during and after the conference to refuse to

18 | di sclose and to prevent another from di scl osing conmunications
19 | made during the conference whether or not the contested issues
20 | are successfully resolved. This subsection and paragraphs
21| (4)(a) and (b) shall not be construed to prevent or inhibit
22 | the discovery or admissibility of any infornmation that is
23 | otherwi se subject to discovery or that is admni ssible under
24 | applicable law or rule of procedure, except that any conduct
25| or statenents nade during a nediation conference or in
26 | negoti ati ons concerning the conference are inadnissible in any
27 | proceedi ng under this chapter
28 (b)1. Unless the parties conduct a private nedi ation
29 | under subparagraph 2., nediation shall be conducted by a
30 | nedi ator selected by the Director of the Division of
31| Adnministrative Hearings fromanong the nedi ators shatH——setect
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1 | a—rnediater—Therediator—shatt—be enpl oyed on a full-tine

2| basis by the Ofice of the Judges of Conpensation Cains. A

3| medi ator nust be a nenber of The Florida Bar for at least 5

4 | years and nust conplete a nmediation training program approved
5| by the Director of the Division of Adm nistrative Hearings.

6 | Adj unct nediators may be enpl oyed by the Ofice of the Judges
7 | of Conpensation Clainms on an as-needed basis and shall be

8| selected froma list prepared by the Director of the Division
9| of Admi nistrative Hearings. An adjunct nediator nust be

10 | i ndependent of all parties participating in the nediation

11 | conference. An adjunct nedi ator nust be a nenber of The

12 | Florida Bar for at least 5 years and nust conplete a nediation
13 | training program approved by the Director of the Division of
14 | Adninistrative Hearings. An adjunct nediator shall have

15| access to the office, equipnent, and supplies of the judge of
16 | conpensation clains in each district.

17 2. In the event the parties agree or in the event no
18 | nedi ators as provi ded under subparagraph 1. are available to
19 | conduct the required nediation within the period specified in
20| this section, the parties shall hold a nediati on conference at
21| the carrier's expense within the 90-day period set for

22 | nedi ati on. The nedi ati on conference shall be conducted by a
23 | nediator who is a nenber in good standing of The Florida Bar
24| with not less than 5 years' experience in the practice of |aw
25]1in this state and who is certified under s. 44.106. If the

26 | parties do not agree upon a nediator within 10 days after the
27 | date of the order, the claimant shall notify the judge of

28 | conpensation clainms in witing and the judge of conpensation
29 | clains shall appoint a nediator under this subparagraph within
30| 7 days.In the event both parties agree, the results of the

31| nedi ati on conference shall be binding and neither party shal
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have a right to appeal the results. In the event either party
refuses to agree to the results of the nediation conference,
the results of the nmediation conference as well as the
testi nony, w tnesses, and evidence presented at the conference
shal |l not be admi ssible at any subsequent proceeding on the
claim The nediator shall not be called in to testify or give
deposition to resolve any claimfor any hearing before the
j udge of conpensation clainms. The enpl oyer may be represented
by an attorney at the nediation conference if the enployee is
al so represented by an attorney at the nedi ati on conference.
(c) The parties shall nmake a good faith effort to

conplete the pretrial stipulations before the concl usion of

the nmedi ation conference if the clains, except for attorney's

fees and costs, have not been settled and if any clains in any

filed petition remain unresolved. The judge of conpensation

clains may sanction a party or both parties for failure to

conplete the pretrial stipulations before the concl usion of

t he nmedi ati on conf erence.

(4)(a) If the parties fail to subnit witten pretria

stipul ations at the nedi ati on conf er ence—en—the—10th—-day

havernot—been—+esotved, the judge of conpensation clains shal
order hotd a pretrial hearing to occur within 14 days after

the date of nediation ordered by the judge of conpensation

clains. The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
pretrial hearing by mail. At the pretrial hearing, the judge
of conpensation clains shall, subject to paragraph (b), set a
date for the final hearing that allows the parties at |east 60
30 days to conduct discovery unless the parties consent to an
earlier hearing date.
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1 (b) The final hearing nust be held and concl uded

2| within 90 45 days after the nmediation conference is held

3 | pret+riat—hearing. Continuances may be granted only if the

4 | requesting party denpnstrates to the judge of conpensation

5] clains that the reason for requesting the continuance arises
6| fromcircunmstances beyond the party's control. Any order

7| granting a continuance nust set forth the date and tine of the
8 | reschedul ed hearing. If a judge of conpensation clains grants
9| two or nore continuances to a requesting party, the judge of
10 | conpensation clains shall report such continuances to the

11 | Deputy Chief Judge. The witten consent of the clai mant nust

12 | be obtained before any request froma clainmant's attorney is
13 | granted for an additional continuance after the initial

14 | conti nuance has been granted.

15 (c) The judge of conpensation clains shall give the
16 | interested parties at |east 7 days' advance notice of the

17 | final hearing, served upon the interested parties by nmail.

18 (d) The final hearing shall be held within 210 days
19 | after receipt of the petition for benefits in the county where
20| the injury occurred, if the injury occurred in this state,
21 | unl ess otherwi se agreed to between the parties and aut hori zed
22 | by the judge of conpensation clains in the county where the
23| injury occurred. |If the injury occurred outside wthout the
24 | state and is one for which conpensation is payable under this
25| chapter, then the final hearing abeve—+eferred—toe may be held
26 | in the county of the enployer's residence or place of
27 | business, or in any other county of the state that whieh will,
28 | in the discretion of the Deputy Chief Judge, be the nost
29 | convenient for a hearing. The final hearing shall be conducted
30| by a judge of conpensation clains, who shall, within 30 days
31| after final hearing or closure of the hearing record, unless
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ot herwi se agreed by the parties, enter a final order on the
nerits of the disputed issues. The judge of conpensation
clains may enter an abbreviated final order in cases in which
conpensability is not disputed. Either party nay request
separate findings of fact and conclusions of |law. At the final
steh hearing, the claimant and enpl oyer may each present
evidence in respect of the clains presented by the petition

for benefits sueh—etaim and nay be represented by any attorney

authorized in witing for such purpose. Wen there is a
conflict in the nedical evidence subnmitted at the hearing, the
provi sions of s. 440.13 shall apply. The report or testinony
of the expert nedical advisor shall be nmade a part of the
record of the proceeding and shall be given the sane

consi deration by the judge of conpensation clains as is
accorded other nedical evidence submtted in the proceeding;
and all costs incurred in connection with such exam nation and
testi nony may be assessed as costs in the proceeding, subject
to the provisions of s. 440.13. No judge of conpensation
clains may make a finding of a degree of pernmanent inpairnment
that is greater than the greatest pernmanent inpairnment rating
given the claimant by any examining or treating physician
except upon stipulation of the parties. Any benefit due but

not raised at the final hearing which was ripe, due, or ow ng

at the tine of the final hearing is waived.

(e) The order nmeking an award or rejecting the claim

referred to in this chapter as a "conpensation order," shal

set forth the findings of ultimate facts and the nandate; and
the order need not include any other reason or justification
for such nandate. The conpensation order shall be filed in the
O fice of the Judges of Conpensation Cains at Tall ahassee. A
copy of such conpensation order shall be sent by nmail to the
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1| parties and attorneys of record at the | ast known address of
2| each, with the date of mailing noted thereon

3 (f) Each judge of conpensation clains is required to
4| submit a special report to the Deputy Chief Judge in each

5] contested workers' conpensation case in which the case is not
6| determined within 30 days of final hearing or closure of the
7 | hearing record. Said formshall be provided by the director of
8| the Division of Administrative Hearings and shall contain the
9 | nanes of the judge of conpensation clainms and of the attorneys
10 | involved and a brief explanation by the judge of conpensation
11| clains as to the reason for such a delay in issuing a fina

12 | order.

13 (g) Notwithstandi ng any other provision of this

14 | section, the judge of conpensation clains nmay require the

15 | appearance of the parties and counsel before her or him

16 | without witten notice for an energency conference where there
17 | is a bona fide energency involving the health, safety, or

18 | wel fare of an enpl oyee. An energency conference under this

19 | section may result in the entry of an order or the rendering
20 | of an adjudication by the judge of conpensation cl ai ns.

21 (h) To expedite dispute resolution and to enhance the
22 | self-executing features of the Wrkers' Conpensation Law, the
23 | Deputy Chi ef Judge shall make provision by rule or order for
24 | the resolution of appropriate notions by judges of

25 | conpensation clainms wthout oral hearing upon subm ssion of
26 | brief witten statenents in support and opposition, and for
27 | expedited di scovery and docketing. Unless the judge of

28 | conpensation clains orders a hearing under paragraph (i),

29 | clains related to the deternmi nation of pay under s. 440.14

30 | shall be resol ved under this paragraph

31
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(i) To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. d ains
in a petition for nedical benefits only of $5,000 or |ess or

for nmedical nil eage reinbursenent shall, in the absence of

conpel ling evidence to the contrary, be resolved through the

expedited di spute resol uti on process under this paragraph. For

pur poses of expedited resolution pursuant to this paragraph
t he Deputy Chief Judge shall make provision by rule or order
for expedited and linmted discovery and expedited docketing in
such cases. At least 15 days prior to hearing, the parties
shal | exchange and file with the judge of conpensation clains
a pretrial outline of all issues, defenses, and w tnesses on a
form adopted by the Deputy Chief Judge; provided, in no event
shal | such hearing be held w thout 15 days' witten notice to
all parties. No pretrial hearing shall be held. The judge of
conpensation clainms shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 minutes, and
such hearings shall not exceed 30 minutes in |ength. Neither
party shall be required to be represented by counsel. The
enpl oyer or carrier nay be represented by an adjuster or other
qgqualified representative. The enpl oyer or carrier and any
W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng
i ntroduction of evidence.
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(j) A judge of conpensation clains, either upon the

notion of a party or its own notion, nay disniss a petition

for lack of prosecution if no petitions, responses, notions,

orders, requests for hearings, or notices of deposition have

been filed for a period of 12 nonths, unless good cause is

shown. Disnissals for |ack of prosecution are without

prejudi ce and do not require a hearing.

(k) Regardless of the date benefits were initially

requested, attorney's fees do not attach under this subsection

until 30 days after the date the carrier or enployer, if

self-insured, receives the petition
Section 21. Effective July 1, 2002, section 440.271
Fl orida Statutes, is anended to read:

440. 271 Appeal of order of judge of conpensation
clains.--

(1) Review of any order of a judge of conpensation
clains entered pursuant to this chapter shall be by appeal to
the district court of appeal, First District. Appeals shal
be filed in accordance with rules of procedure prescribed by
the Suprene Court for review of such orders. The division
shal | be given notice of any proceedings pertaining to s.
440. 25, regarding indigency, or s. 440.49, regarding the
Special Disability Trust Fund, and shall have the right to
i ntervene in any proceedi ngs.

(2) The parties shall hold a nediation conference at

the carrier's expense within 60 days after the filing of the

notice of appeal of a final order froma judge of conpensation

clains. The nediation conference shall be conducted by a

nedi ator with experience in appellate nediation or who is

certified under s. 44.106. The appell ate proceedi ng and the
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1| preparation of the record shall be stayed until the conpletion
2| of the nediation conference required by this section

3 (3) The parties and their counsel nmay, at the

4| nediator's discretion, attend the nedi ati on conference hy

5] tel ephone or, if agreed to by the parties, other electronic

6 | neans. A continuance nmay be granted only if the requesting

7| party denpnstrates to the judge that the reason for the

8 | continuance arises fromcircunstances beyond the party's

9] control. Any continuance nust set forth the date of the

10 | reschedul ed nedi ati on conference, and nust be rescheduled to
11| be conpleted within 90 days after the filing of the notice of
12 | appeal. Mediation conferences under this section nay not be
13 | used solely for the purpose of nediating attorney's fees.

14 (4) Such appellate nediation conferences shall be

15| conducted informally and shall not require the use of forma

16 | rul es of evidence or procedure. Any information fromthe

17 | files, reports, case summaries, nediator's notes, or

18 | conmruni cations or materials, oral or witten, relating to a

19 | nedi ati on conference under this section obtained by any person
20 | perfornmng nmediation duties is privileged and confidential and
21| may not be disclosed without the witten consent of al

22 | parties to the conference. Any research or evaluation effort
23 | directed at assessing the nediation program activities, or

24 | performance nust protect the confidentiality of such

25| information. Each party to a nediation conference has a

26 | privilege during and after the conference to refuse to

27 | di scl ose and to prevent another from di scl osi ng conmmuni cati ons
28 | made during the conference whether or not the contested issues
29 | are successfully resolved. This subsection shall not be

30| construed to prevent or inhibit the discovery or admissibility
31| of any infornmation that is otherw se subject to discovery or
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1| that is admissible under applicable | aw or rul es of procedure,
2 | except that any conduct or statenents nmde during a nediation
3| conference or in negotiations concerning the conference are

4 | inadnissible in any proceedi ng under this chapter

5 (5) |If the issues which are the subject of the appea

6| are not resolved by the parties, the appellant shall notify

7 | the judge of conpensation clains that the appeal needs to

8 | proceed forward and the record on appeal needs to be prepared.
9 Section 22. Subsection (4) of section 440.29, Florida
10 | Statutes, is anended to read:

11 440.29 Procedure before the judge of conpensation

12 | clains. - -

13 (4) Al nedical reports of authorized treating health
14 | care providers or independent nedi cal exam ners whose nedica
15 ) opinion is submtted under s. 440.13(5)(e)relating to the

16 | cl ai mant and subj ect accident shall be received into evidence
17 | by the judge of conpensation clains upon proper notion

18 | However, such records nmust be served on the opposing party at
19 | | east 30 days before the final hearing. This section does not
20| limt any right of further discovery, including, but not
21| limted to, depositions.
22 Section 23. Subsections (1) and (3) of section 440. 34,
23| Florida Statutes, are anended, and subsection (7) is added to
24 | said section, to read:
25 440.34 Attorney's fees; costs.--
26 (1) A fee, gratuity, or other consideration nmay not be
27 | paid for services rendered for a clainmant in connection with
28 | any proceedi ngs arising under this chapter, unless approved as
29 | reasonabl e by the judge of conpensation clainms or court having
30| jurisdiction over such proceedi ngs. Except as provided by this
31 | subsection, any attorney's fee approved by a judge of
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conpensation clainms for services rendered to a clai mant shal
be must equal to 25 26 percent of the first $10, 000$5,666 of

t he anount of the benefits secured, 20 #5 percent of the next
$10, 000$5;660 of the anpunt of the benefits secured, 15 16
percent of the remmining amount of the benefits secured te—be

et et F I I I eirr
HH+eth—and—5—percent—of—the—benetts—secured—after—10—years.

The judge of conpensation clains shall not approve a

© 00 N o O W DN PP

conpensation order, a joint stipulation for a | unp-sum
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settlenent, a stipulation or agreenent between a clai nant and

[N
[N

his or her attorney, or any other agreenent related to

=
N

benefits under this chapter that provides for an attorney's

=
w

fee in excess of the anobunt permitted by this section

L
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o ©

(3) |If any party the—<etatwant should prevail in any
proceedi ngs before a judge of conpensation clains or court,
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there shall be taxed agai nst the nonprevailing party enptoeyer

t he reasonabl e costs of such proceedings, not to include the
attorney's fees ef—the—etaimant. A clainmant shall be
responsi ble for the paynent of her or his own attorney's fees,
except that a clainmant shall be entitled to recover a
reasonabl e attorney's fee froma carrier or enployer:

(a) Against whom she or he successfully asserts a
petition etarm for nedical benefits only, if the claimnt has
not filed or is not entitled to file at such time a claimfor
disability, permanent inpairnent, wage-loss, or death
benefits, arising out of the sane accident; o+

(b) In any case in which the enployer or carrier files
a response to petition denying benefits with the Ofice of the
Judges of Conpensation Cainms and the injured person has
enpl oyed an attorney in the successful prosecution of the
petition etatm o+

(c) In a proceeding in which a carrier or enployer
deni es that an accident injury occurred for which conpensation
benefits are payable, and the claimant prevails on the issue
of conpensability; or

(d) In cases where the claimant successfully prevails
in proceedings filed under s. 440.24 or s. 440. 28.

Regardl ess of the date benefits were initially requested,

attorney's fees shall not attach under this subsection unti

30 days after the date the carrier or enployer, if
sel f-insured, receives the petition. th—apphyirng—thefactors
F i I . " . I I

I g I "y . Cebe o oy
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(7) As to any settlenent under s. 440.20(11)(c), the
judge of conpensation clainms nay approve an attorney's fee not

to exceed 15 percent of the settlenent anount.
Section 24. Section 440.345, Florida Statutes, is
anended to read:

440. 345 Reporting of attorney's fees.--All fees paid
to attorneys for services rendered under this chapter shall be
reported to the O fice of the Judges of Conpensation Cains as

the Division of Adnministrative Hearings &fHce—of—theJudges

of—Conpensat+on—Chatns requires by rule. The—of+ee—of—the
I : . o b " . I

Section 25. Subsections (2), (3), and (6) of section
440. 381, Florida Statutes, are anended to read:

440.381 Application for coverage; reporting payroll
payrol | audit procedures; penalties.--

(2) The application nust contain a statenent that the
filing of an application containing fal se, nisleading, or
inconplete information with the purpose of avoiding or
reduci ng the anount of prem uns for workers' conpensation
coverage is a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084. The
application nust contain a sworn statenent by the enpl oyer
attesting to the accuracy of the information subnitted and
acknow edgi ng the provisions of fornmer s. 440.37(4). The
application nust contain a sworn statenent by the agent

attesting that the agent explained to the enpl oyer or officer

the classification codes that are used for prem um

cal cul ati ons.

57

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2002 CS/ HB 1947
402-149-02

(3) The Departnent of Insurance and the Departnment of
Labor and Enpl oynent Security shall establish by rule m ninmm
requirenments for audits of payroll and classifications in
order to ensure that the appropriate premumis charged for
wor kers' conpensation coverage. The rules shall ensure that
audits performed by both carriers and enpl oyers are adequate
to provide that all sources of paynents to enpl oyees,
subcontractors, and independent contractors have been revi ewed
and that the accuracy of classification of enployees has been
verified. The rules shall provide that enployers in al
cl asses other than the construction class be audited not |ess
frequently than biennially and may provide for nore frequent
audits of enployers in specified classifications based on
factors such as anobunt of premum type of business, |oss
ratios, or other relevant factors. In no event shall enpl oyers
in the construction class, generating nore than the anount of
premiumrequired to be experience rated, be audited | ess than
annual ly. The annual audits required for construction cl asses
shal | consist of physical onsite audits. Failure by the

carrier to conply with these auditing requirenents shall be a

violation of the Insurance Code, as provided in s. 624.4211

and shall result in a fine of at |east $1,000 for each

i nstance of nonconpliance. Payroll verification audit rules

nmust i nclude, but need not be limted to, the use of state and
federal reports of enpl oyee incone, payroll and other
accounting records, certificates of insurance maintained by
subcontractors, and duties of enployees. At the conpl etion of

an audit, the enployer or officer of the corporation and the

auditor nust print and sign their names on the audit docunent

and provide proof of identification to the audit docunent.
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1 (6) If an enployer inAtent+enaty understates or

2 | conceal s payroll, or nisrepresents or conceals enpl oyee duties
3| so as to avoid proper classification for prem umcal cul ati ons,
4] or misrepresents or conceals information pertinent to the

5| conputation and application of an experience rating

6 | nodification factor, the enpl oyer, or the enployer's agent or
7| attorney, shall pay to the insurance carrier a penalty of 10
8| tinmes the anbunt of the difference in prem umpaid and the

9 | anmobunt the enpl oyer should have paid and reasonable attorney's
10| fees. The penalty may be enforced in the circuit courts of

11 | this state.

12 Section 26. Section 440.40, Florida Statutes, is

13 | anended to read:

14 440.40 Conpensation notice.--Every enpl oyer who has
15 | secured conpensati on under the provisions of this chapter

16 | shall keep posted in a conspicuous place or places in and

17 | about her or his place or places of business typewitten or

18 | printed notices, in accordance with a form prescribed by the
19 | division, the foll ow ng:
20 (1) A notice stating that such enpl oyer has secured
21| the paynent of conpensation in accordance with the provisions
22 | of this chapter. Such notices shall contain the nane and
23| address of the carrier, if any, with whomthe enployer has
24 | secured paynment of conpensation and the date of the expiration
25| of the policy. The division may by rule prescribe the form of
26 | the notices and require carriers to provide the notices to
27 | policyhol ders.
28 (2) A notice stating: "Anti-Fraud Reward
29 | Program Rewards of up to $25,000 nmay be paid to persons
30| providing information to the Departnent of |nsurance |eading
31| to the arrest and conviction of persons comitting insurance
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1| fraud, including enployers who illegally fail to obtain

2 | workers' conpensation coverage. Persons nmay report suspected

3| fraud to the departnent at (phone nunber). A person is not

4| subject to civil liability for furnishing such infornmation if
5| such person acts without malice, fraud, or bad faith."

6 Section 27. Paragraph (a) of subsection (1) of section
7 | 440.45, Florida Statutes, is anended to read:

8 440.45 O fice of the Judges of Conpensation d ains.--
9 (1)(a) There is created the Ofice of the Judges of

10 | Conpensation Clains within the Departnent of Managenent

11| Services. The Ofice of the Judges of Conpensation C ains

12 | shall be headed by the Deputy Chief Judge of Conpensation

13| A ains. The Deputy Chief Judge shall report to the director of
14 ) the Division of Admi nistrative Hearings. The Deputy Chi ef

15| Judge shall be appointed by the Governor for a termof 4 years
16 | froma list of three nanes subnmitted by the statew de

17 | noni nating conm ssion created under subsection (2). The Deputy
18 | Chief Judge nust denpnstrate prior adm nistrative experience
19 | and possess the sane qualifications for appointnent as a judge
20 | of conpensation clains, and the procedure for reappointnment of
21| the Deputy Chief Judge will be the sane as for reappointnent
22 | of a judge of conpensation clains. The office shall be a
23 | separate budget entity and the director of the Division of
24 | Administrative Hearings shall be its agency head for al
25 | purposes, including, but not limted to, rul enaking and
26 | establi shing agency policies and procedures. The Departnment of
27 | Managenent Services shall provide adm nistrative support and
28 | service to the office to the extent requested by the director
29 | of the Division of Administrative Hearings but shall not
30| direct, supervise, or control the Ofice of the Judges of
31| Conpensation Clains in any manner, including, but not linted
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to, personnel, purchasing, budgetary matters, or property
transactions. The operating budget of the Ofice of the Judges
of Conpensation Clains shall be paid out of the Wrkers
Conpensation Adm nistration Trust Fund established in s.

440. 50.

Section 28. Section 489.114, Florida Statutes, is
amended to read:

489. 114 Evidence of workers' conpensation
coverage. -- Except as provided in s. 489.115(5)(d), any person
busi ness organi zation, or qualifying agent engaged in the
busi ness of contracting in this state and certified or
regi stered under this part shall, as a condition precedent to
the i ssuance or renewal of a certificate, registration, or
certificate of authority of the contractor, provide to the
Construction Industry Licensing Board, as provided by board
rul e, evidence of workers' conpensation coverage pursuant to
chapter 440. 1In the event that the Division of Wrkers
Conpensation of the Departnent of Labor and Enpl oynent
Security receives notice of the cancellation of a policy of
wor kers' conpensation insurance insuring a person or entity
governed by this section, the Division of Wrkers
Conpensation shall certify and identify all persons or
entities by certification or registration |license nunber to
the departnent after verification is nmade by the Division of
Workers' Conpensation that suech—eancetHation—has—eceurret—or
that persons or entities governed by this section are no
| onger covered by workers' conpensation insurance. Such
certification and verification by the Division of Wrkers
Compensation may shatH- result setety fromrecords furnished to
the Division of Wirkers' Conpensation by the persons or
entities governed by this section or an investigation
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1| conpleted by the Division of Wrkers' Conpensation. The

2 | departnent shall notify the persons or entities governed by

3| this section who have been determ ned to be in nonconpliance
4| with chapter 440, and the persons or entities notified shal

5] provide certification of conpliance with chapter 440 to the

6 | departnent and pay an adnministrative fine in the anpunt of

7 1$500 as—provided—by—+ute. The failure to maintain workers

8 | conpensati on coverage as required by |law shall be grounds for
9| the board to revoke, suspend, or deny the issuance or renewal
10| of a certificate, registration, or certificate of authority of
11| the contractor under the provisions of s. 489.129.

12 Section 29. Section 489.510, Florida Statutes, is

13 | anended to read:

14 489.510 Evidence of workers' conpensation

15 | coverage. --Except as provided in s. 489.515(3)(b), any person
16 | busi ness organi zation, or qualifying agent engaged in the

17 | business of contracting in this state and certified or

18 | regi stered under this part shall, as a condition precedent to
19 | the issuance or renewal of a certificate or registration of
20| the contractor, provide to the Electrical Contractors

21| Licensing Board, as provided by board rule, evidence of

22 | workers' conpensation coverage pursuant to chapter 440. |In
23| the event that the Division of Wrkers' Conpensation of the
24 | Departnent of Labor and Enpl oynent Security receives notice of
25| the cancellation of a policy of workers' conpensation

26 | insurance insuring a person or entity governed by this

27 | section, the Division of Wrkers' Conpensation shall certify
28| and identify all persons or entities by certification or

29 | registration license nunber to the departnent after

30| verification is nade by the Division of Wrkers' Conpensation
31 | that such—canceHationhas—ocecur+ed—or—that persons or
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entities governed by this section are no | onger covered by
wor kers' conpensation insurance. Such certification and
verification by the Division of Wrkers' Conpensation nmay
shatH result soteby fromrecords furnished to the Division of
Wor kers' Conpensation by the persons or entities governed by
this section or an investigation conpleted by the Division of

Wor kers' Conpensation. The departnent shall notify the persons

or entities governed by this section who have been deterni ned
to be in nonconpliance with chapter 440, and the persons or
entities notified shall provide certification of conpliance
with chapter 440 to the departnment and pay an adm nistrative

fine in the anmbunt of $500 as—provided—by—+ute. The failure to

mai ntai n workers' conpensation coverage as required by |aw

shal |l be grounds for the board to revoke, suspend, or deny the
i ssuance or renewal of a certificate or registration of the
contractor under the provisions of s. 489.533.

Section 30. Subsection (2) of section 626.9892,
Fl orida Statutes, is anended to read:

626.9892 Anti-Fraud Reward Program reporting of
i nsurance fraud. - -

(2) The departnent may pay rewards of up to $25,000 to
persons providing information leading to the arrest and
convi ction of persons committing cofptex—or—etrganized crines
i nvestigated by the Division of |Insurance Fraud arising from
vi ol ations of s. 440.105, s. 624.15, s. 626.9541, s. 626. 989,
or s. 817.234.

Section 31. The anendnent to s. 440.271, Florida
Statutes, shall apply to all appeals filed on or after July 1,
2002.

Section 32. The Departnent of lnsurance, in

consultation with the board of governors of the joint
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underwiting association authorized under s. 627.311, Florida

Statutes, shall conduct a study to evaluate the availability

and affordability of workers' conpensation insurance coverage

for persons engaged primarily in the construction industry.

The scope of the study shall include a review of workers

conpensation insurance currently provided or required in other

states and possible alternative coverages. The departnent

shall submit a report with recommendations to the President of

the Senate and the Speaker of the House of Representatives on
or before February 1, 2003.

Section 33. The anendnents to ss. 440.02 and 440. 15,
Fl orida Statutes, in this act shall not be construed to affect
any determination of disability under s. 112.18, s. 112. 181
or s. 112.19, Florida Statutes.

Section 34. |If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity shall not affect other provisions or applications

of the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are decl ared severabl e.

Section 35. Except as otherw se provided herein, this
act shall take effect January 1, 2003.
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