Fl ori da House of Representatives - 2002 HB 1977

By the Conmittee on Fiscal Policy & Resources and
Representative Wl l ace

1 Abill to be entitled

2 An act relating to conpetitive solicitation for
3 procurenent of commodities, insurance, and

4 contractual services; anmending s. 120.57, F.S.
5 revising and clarifying uniformrules of

6 procedure for certain actions; anmending ss.

7 287.001, 287.012, 287.017, 287.022, 287.032,

8 287.042, 287.045, 287.056, 287.057, 287.0572,

9 287.058, 287.0731, 287.0822, 287.084, 287.087,
10 287.093, 287.09451, 287.133, 287.134, and

11 287.1345, F.S.; revising legislative intent and
12 definitions; revising and clarifying purchasing
13 categories and threshold anpunts; revising

14 pur chase of insurance requirenents and

15 procedures; revising purposes, powers, duties,
16 and functions of the Departnent of Managenent
17 Services; revising and clarifying requirenents
18 and procedures for procurenent of products and
19 materials with recycled content; revising and
20 clarifying requirenents and procedures for

21 certain purchases fromstate termcontracts

22 procured by the departnent; revising and

23 clarifying procedures, requirenents, and

24 limtations for procurenent of conmodities or
25 contractual services; revising present-val ue
26 net hodol ogy requirenents; clarifying pollution
27 response action contract provisions; revising
28 departnent rul emaki ng aut hority; revising

29 provisions requiring certain teans for contract
30 negoti ations; revising provisions relating to
31 purchases of beef and pork and prohibitions on
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1 such; providing a penalty; revising and

2 clarifying provisions granting preference to

3 Fl ori da busi nesses, businesses with drug-free

4 wor kpl ace prograns, and minority business

5 enterprises; revising the powers, duties, and

6 functions of the Ofice of Supplier Diversity;
7 revising and clarifying provisions relating to
8 public entity crinme and the denial or

9 revocation of the right to transact business

10 with public entities; revising and clarifying
11 provisions relating to discrinination and

12 denial or revocation of the right to transact
13 business with public entities; revising and

14 clarifying provisions inposing a surcharge on
15 users of state termcontracts and providing for
16 deposit of proceeds collected; creating s.

17 287.096, F.S.; providing certain production

18 requi rements for products offered for purchase
19 to a state agency by certain exenpt entities;
20 anending s. 283.33, F.S., to conform repealing
21 s. 287.073, F.S., relating to procurenent of

22 i nformati on technol ogy resources; repealing s.
23 287.121, F.S., relating to providing assistance
24 to the Departnent of Legal Affairs; providing
25 an effective date.

26

27| Be It Enacted by the Legislature of the State of Florida:
28

29 Section 1. Subsection (3) of section 120.57, Florida
30| Statutes, is anended to read:

31 120.57 Additional procedures for particular cases.--

2
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(3) ADDI Tl ONAL PROCEDURES APPLI CABLE TO PROTESTS TO
CONTRACT SOLI Cl TATI ON BrHBBHNG OR AWARD. - - Agenci es subject to
this chapter shall utilize the uniformrules of procedure,

whi ch provide procedures for the resolution of protests
arising fromthe contract bidding process. Such rules shall at
| east provide that:

(a) The agency shall post previde notice of its
deetston—o+t i ntended deci sion concerning a bid solicitation or
a contract award as foll ows:

1. For a bid solicitation, notice of an a—deeiston—or
i nt ended deci sion shall be given by United States nmil or
ot her express delivery notice, by hand delivery, by posting at

the location at which the bids, proposals, or replies were

opened, or by el ectronic posting.

2. For any decision of the Departnment of Managenent
Servi ces concerning a request by an agency for approval of an
exceptional purchase under part | of chapter 287 and the rules
of the Department of Managenment Services, notice of an &
deetrsion—o+r i ntended decision shall be given by posting such
notice in the office of the Departnent of Managenent Services

or by el ectronic posting.

The notice required by this paragraph shall contain the
following statenent: "Failure to file a protest within the
time prescribed ins. 120.57(3), Florida Statutes, shal

3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDMWNPRER O

Fl ori da House of Representatives - 2002 HB 1977
696- 205A- 02

constitute a wai ver of proceedi ngs under chapter 120, Florida
Statutes."

(b) Any person who is adversely affected by the
agency' s agency—dectston—or i ntended decision shall file with

the agency a notice of protest in witing within 72 hours

after the posting of the bid-tabutatien—eor—after—receipt—of

the notice of a the—ageney deci si on. er—i-nAtended—deetston—and
ettt i : I . e I F

HHng—thenotiece—of—protest—Wth respect to a protest of the

terns, conditions, and specifications contained in an

invitation to bid, er—#f a request for proposals, or an
invitation to negotiate, including any provisions governing

the nmethods for ranking bids, proposals, or replies, awarding

contracts, reserving rights of further negotiation, or the

nodi fication or anendnent of any contract,the notice of

protest shall be filed in witing within 72 hours after the
posting of the advertisenent receipt of notice of the project
pl ans and specifications er—intended—project—ptans—and
speeifieati+ons in an invitation to bid, a e+ request for

proposals, or an invitation to negotiate. anrd The forma

witten protest shall be filed within 10 days after the date
the notice of protest is filed. Failure to file a notice of
protest or failure to file a formal witten protest shal
constitute a wai ver of proceedings under this chapter. The
formal witten protest shall state with particularity the
facts and | aw upon which the protest is based. Saturdays,
Sundays, and state tegat hol i days shall be excluded in the
conputation of the 72-hour tine periods provided by this
par agr aph.

(c) Upon receipt of the formal witten protest which
has been tinely filed, the agency shall stop the bid

4
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solicitation process or the contract award process until the
subj ect of the protest is resolved by final agency action

unl ess the agency head sets forth in witing particular facts
and circunstances which require the continuance of the bid
solicitation process or the contract award process w thout
delay in order to avoid an i nmedi ate and serious danger to the
public health, safety, or welfare

(d)1. The agency shall provide an opportunity to
resolve the protest by nutual agreenent between the parties
w thin 7 days, excluding Saturdays, Sundays, and state tegal
hol i days, after receipt of a formal witten protest.

2. If the subject of a protest is not resolved by
nmut ual agreenent within 7 days, excluding Saturdays, Sundays,
and state tegal holidays, after receipt of the formal witten
protest, and if there is no disputed issue of material fact,
an informal proceedi ng shall be conducted pursuant to
subsection (2) and applicabl e agency rul es before a person
whose qualifications have been prescribed by rules of the
agency.

3. If the subject of a protest is not resolved by
nmut ual agreenent within 7 days, excluding Saturdays, Sundays,
and state tegal holidays, after receipt of the formal witten
protest, and if there is a disputed issue of material fact,
the agency shall refer the protest to the division for
proceedi ngs under subsection (1).

(e) Upon receipt of a formal witten protest referred
pursuant to this subsection, the director of the division
shal | expedite the hearing and assign an adninistrative |aw
judge who shall comrence a hearing within 30 days after the
receipt of the formal witten protest by the division and
enter a reconmended order within 30 days after the hearing or

5
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1| within 30 days after receipt of the hearing transcript by the
2| adm nistrative | aw judge, whichever is later. Each party shal
3| be all owed 10 days in which to submt witten exceptions to

4| the recommended order. A final order shall be entered by the
5| agency within 30 days of the entry of a reconmended order. The
6 | provisions of this paragraph may be wai ved upon stipulation by
7] all parties.

8 (f) In a conpetitive-procurenent protest to an
9]linvitation to bid or request for proposal procurenent, no

10 | submissions nmade after the bid or proposal opening that anmend
11 | or suppl enent arenting—or—supptenrenting the bid or proposa

12 | shall be considered. Unless otherw se provided by statute, the
13 | burden of proof shall rest with the party protesting the

14 | proposed agency action. In a conpetitive-procurenment protest,
15| other than a rejection of all bids, proposals, or replies,the
16 | adninistrative | aw judge shall conduct a de novo proceeding to
17 | determi ne whether the agency's proposed action is contrary to
18 | the agency's governing statutes, the agency's rules or

19 | policies, or the bid or proposal specifications contained in
20| the bid, proposal, or reply. The standard of proof for such
21 | proceedi ngs shall be whether the proposed agency action was
22 | clearly erroneous, contrary to conpetition, arbitrary, or
23 | capricious. In any protest bidg—protest proceedi ng contesting
24 | an intended agency action to reject all bids, proposals, or
25| replies,the standard of review by an adninistrative | aw judge
26 | shall be whether the agency's intended action is illegal
27 | arbitrary, dishonest, or fraudul ent.
28 Section 2. Section 287.001, Florida Statutes, is
29 | anended to read:
30 287.001 Legislative intent.--The Legislature
31| recogni zes that fair and open conpetition is a basic tenet of

6
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1| public procurenent; that such conpetition reduces the
2 | appearance and opportunity for favoritismand inspires public
3| confidence that contracts are awarded equitably and
4 | economcally; and that docunentation of the acts taken and
5| effective nonitoring nechani sns are inportant neans of curbing
6| any inproprieties and establishing public confidence in the
7 | process by which conmodities and contractual services are
8| procured. It is essential to the effective and ethica
9 | procurenent of conmopdities and contractual services that there
10 | be a system of uniform procedures to be utilized by state
11 | agencies in managi ng and procuring comodities and contractua
12 | services; that detailed justification of agency decisions in
13 | the procurenent of commodities and contractual services be
14 | mai ntai ned; and that adherence by the agency and the vendor
15 | eentractor to specific ethical considerations be required.
16 Section 3. Section 287.012, Florida Statutes, is
17 | anended to read:
18 287.012 Definitions.--The follow ng definitions shal
19 | apply in this part:
20 (1) "Agency" neans any of the various state officers,
21 | departnents, boards, commi ssions, divisions, bureaus, and
22 | councils and any other unit of organization, however
23 | designated, of the executive branch of state governnent.
24 .
25 | University—System
26 (2) "Agency head" neans, with respect to an agency
27 | headed by a collegial body, the executive director or chief
28 | adnministrative officer of the agency.
29 (3) "Artist" neans an individual or group of
30 | i ndividual s who profess and practice a denponstrated creative
31| talent and skill in the area of nusic, dance, dramn, folk art,
7
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creative witing, painting, scul pture, photography, graphic
arts, craft arts, industrial design, costune design, fashion
design, notion pictures, television, radio, or tape and sound
recording or in any other related field.

(4) "Best value" neans the highest overall value to

the state based on objective factors that include, but are not

limted to, design, need, price, quality, and worknanship.

(5) 4 "Conmmodi ty" neans any of the various supplies,
mat eri al s, goods, nerchandi se, food, equipnent, information
t echnol ogy resources, and ot her personal property, including a

nobi l e hone, trailer, or other portable structure with floor
space of less than 5,000 3,666 square feet, purchased, |eased,
or otherwi se contracted for by the state and its agenci es.
"Commodi ty" also includes interest on deferred-paynent
commodity contracts approved pursuant to s. 287.063 entered
into by an agency for the purchase of other commoditi es.
However, commodities purchased for resale are excluded from
this definition. Further, a prescribed drug, nedical supply,
or device required by a licensed health care provider as a
part of providing health services involving exam nation
di agnosi s, treatnent, prevention, medical consultation, or
admnistration for clients at the tinme the service is provided
is not considered to be a "commodity." Printing of
publications shall be considered a conmpdity when | et upon
contract pursuant to s. 283.33, whether purchased for resale
or not.

(6) £5) "Conpetitive sealed bids," e+ "conpetitive
seal ed proposals,” or "conpetitive sealed replies"refers to
t he process of receiving reeeirpt—ef two or nore seal ed bids,
o proposals, or replies subnitted by responsive vendors and

etrat-ed—btdders—or—offerors and incl udes bids, er proposal s,
8
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or replies transnitted by electronic neans in lieu of or in
addition to witten bids, er proposals, or replies.

(7)t6) "Contractor” neans a person who contracts to
sell commpdities or contractual services to an agency.

(8) A "Contractual service" neans the rendering by a
vendor eonttaetor of its time and effort rather than the
furni shing of specific combdities. The termapplies only to
t hose services rendered by individuals and firns who are
i ndependent contractors, and such services may include, but
are not limted to, evaluations; consultations; maintenance;
accounting; security; managenent systens; nanagenent
consul ting; educational training prograns; research and
devel opnent studies or reports on the findings of consultants
engaged t hereunder; and professional, technical, and soci al
services. "Contractual service" does not include any contract
for the furnishing of |abor or materials for the construction
renovation, repair, nodification, or denolition of any
facility, building, portion of building, utility, park
parking lot, or structure or other inprovenent to rea
property entered into pursuant to chapter 255 and rul es
adopt ed t hereunder.

(9) t8)y "Department” neans the Departnment of Managenent
Servi ces.

(10) "Eligible user" neans any person or entity

aut hori zed by the departnent pursuant to rule to purchase from

state termcontracts or to use the online procurenent system

(11) {9y "Exceptional purchase" neans any purchase of
commodities or contractual services excepted by law or rule
fromthe requirenents for conpetitive solicitations

seH-—ect-tatior—oetr—aceguistt+on, including, but not limted to

purchases from a singl e source; ;-purchases upon receipt of

9
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| ess than two responsive bids, er proposals, or replies;
purchases wit hout publication of notice in the Florida
Admi ni strative Wekl y; ;-and exceptions granted by the
departnment for a purchase of commodities fromother than a
state termcontract vendor.

(12) (16) "Extension” neans an increase in the tine
all oned for the contract period due to circunstances which
wi thout fault of either party, nake perfornmance inpracticable
or inpossible, or which prevent a new contract from being
executed, with or without a proportional increase in the total
dol l ar amount, with any increase to be based on the nethod and
rate previously established in the contract.

(13) "Information technol ogy" has the sane neani ng as
that provided in s. 282.0041.

(14) 1)y "Invitation to bid" neans a witten
solicitation for conpetitive seal ed bi ds wth—the—titte—date-

prospectivebidders—sinut-taneousty. The invitation to bid is

used when t he agency chooses to +s—capablte—of specifically
defi ne defining the scope of work for which a contractua

service is required or when the agency is capabl e of

establ i shing precise specifications defining the actua
commodity or group of comodities required. A witten
solicitation includes a solicitation published or transnitted
by el ectroni c neans.

(15) "lnvitation to negotiate" nmeans a witten

solicitation for conpetitive sealed replies to sel ect one or

nore vendors with which to conmence negotiations for the
10
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procurenent of commodities or contractual services. The

invitation to negotiate is used when the agency determ nes

that negotiations may be necessary for the state to receive

the best value. A witten solicitation includes a solicitation

publ i shed or transmitted by el ectroni c neans.

(16) x> "M nnority business enterprise" has the sane
neani ng as that provided in s. 288.703.
(17) "Ofice" neans the Ofice of Supplier Dversity

of the Departnent of Managenent Servi ces.

(18) 34y "Renewal " neans contracting with the sane
vendor eontractoer for an additional contract period after the
initial contract period, only if pursuant to contract terns
specifically providing for such renewal .

(19) "Request for information" neans a witten request

made by an agency or eligible user to vendors for informtion

about commodities or contractual services. Responses to these

requests are not offers and cannot be accepted by the agency

or eligible user to forma binding contract.

(20) 35> "Request for proposals" neans a witten
solicitation for conpetitive seal ed proposal s wth—the—titte,
I ’ L ey e . e . .

e . relud e . i shed . I
by—etectrontec—+reans—The request for proposals is used when

t he agency chooses not to is—i+neapabte—of specifically define
def+ning the scope of work for which the commodity, group of

commodities, or contractual service is required and when the
11
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1| agency is requesting that a qualified offeror propose a

2| comodity, group of commpbdities, or contractual service to
3| neet the specifications of the solicitation docunent. A

4| witten solicitation includes a solicitation published or

5| transnitted by el ectroni c neans. Areguest—for—proposats

6l ’ . o ’ . .

7 L eable] I Fes—f . I I

8 - . ’ ’ . ’

9 | evatuation—eriteria—Reguests—for—proposatrs—shatH—state—the
10 | retative—inportance—of—price—antd—anyother—evatuation

11 | ertteria—

12 (21) "Request for a quote" means an oral or witten
13 | request for witten pricing or services information froma
14 | state termcontract vendor for commodities and contractua
15 | services available on state termcontract fromthat vendor
16 (22) "Responsible vendor" neans a vendor who has the
17 | capability in all respects to fully performthe contract

18 | requirenents and has the integrity and reliability that will
19 | ensure good faith performance.

20 (23) £16) "Responsive bid," e+ "responsive proposal,"”
21 | or "responsive reply"neans a bid, er proposal, or reply

22 | submitted by a responsive,—and responsi bl e vendor er

23 | guati-Hed—bidder—oer—oefferor which conforns in all nmaterial
24 | respects to the solicitation iavitation—to—bird—or—reguest—For
25 | proposats.

26 (24) 7+ "Responsi ve vendor bidder" or "responsive

27 | offeror” means a vendor that persen—who has submitted a bid,
28 | e+ proposal, or reply which conforns in all material respects
29| to the solicitation iavitati-on—tobidor—reguest—for

30 | proposats.

31

12
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(25) "Solicitation" neans an invitation to bid, a

request for proposals, or an invitation to negotiate.

(26) "State termcontract” neans a termcontract that

is procured by the departnent pursuant to s. 287.042 and that

is used by agencies and eligible users pursuant to s. 287.056.

(27) {28 "Termcontract" neans an indefinite quantity

contract whereirn—aparty—agrees to furnish conmodities or
contractual services during a defined preseribed period ef
et . . E hiel e I .
of—the—Pepartrent—of—anagerent—Servi-ces—
e . I Lo s I
s - e r ki
o : I F e I

Section 4. Subsection (2) of section 287.017, Florida
Statutes, is anended to read:
13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®UuDWNPRER O

Fl ori da House of Representatives - 2002 HB 1977
696- 205A- 02

287.017 Purchasing categories, threshold anpunts;
procedures for automatic adjustnent by departnent. --

(2) The departnent shall adopt rules to annuaty
adj ust the anmpunts provided in subsection (1) based upon the
rate of change of a nationally recognized price index. Such
rules shall include, but not be linmted to, the foll ow ng:

(a) Designation of the nationally recognized price
i ndex or conponent thereof used to calcul ate the proper
adj ustment authorized in this section.

(b) The procedure for rounding results.

(c) The effective date of each amnual adj ust nent based
upon the previous cal endar year data.

Section 5. Section 287.022, Florida Statutes, is
amended to read:

287.022 Purchase of insurance.--

(1) Insurance, while not a comobdity, neverthel ess
shal | be purchased for all agencies by the departnent, except
t hat agencies may purchase title insurance for |and
acqui sition and may nake energency purchases of insurance
pursuant to s. 287.057(6){4)(a). The procedures for purchasing
i nsurance, whether the purchase is nade by the departnent or
by the agencies, shall be the sane as those set forth herein
for the purchase of commoditi es.

(2) \When an insurer or agent pays a conmi ssion or any
portion thereof to any person, on insurance purchased under
this part, such paynent shall be reported to the departnent in
writing and under oath within 30 days thereafter. Any failure
to report as required herein shall subject the insurer or
agent to the penalties provided in s. 624.15.

(3) The departnent ef—Managerent—Servieces and the
Division of State Group |Insurance shall not prohibit or limt

14
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any properly licensed insurer, health maintenance
organi zation, prepaid |imted health services organi zation, or
i nsurance agent from conpeting for any insurance product or
pl an purchased, provided, or endorsed by the departnment or the
di vision on the basis of the conpensation arrangenent used by
the insurer or organization for its agents.

Section 6. Section 287.032, Florida Statutes, is
amended to read:

287.032 Purpose of departnent.--1t shall be the
pur pose of the Departnent of Managenent Services:

(1) To pronote efficiency, econony, and the
conservation of energy and to effect coordination in the
purchase of commodities and services for the state.

(2) To provide uniformcomobdity and contractua

servi ce procurenment policies, rules, procedures, and forns for
use by the—varieus agencies and eligi ble users iAprocuring
contractdval—services.

(3) To procure and distribute state—owretd—strptus
tangiblte—personal—property—and federal surplus tangible

personal property allocated to the state by the Federa

Gover nnent .

Section 7. Section 287.042, Florida Statutes, is
amended to read:

287.042 Powers, duties, and functions.--The departnent
shal |l have the follow ng powers, duties, and functions:

(1)(a) To canvass all sources of supply, establish and
mai ntain a vendor list, and contract for the purchase, |ease,
or acqui sition rAa—any—wanrer, including purchase by
install mrent sal es or | ease-purchase contracts which nay
provide for the paynent of interest on unpaid portions of the
purchase price, of all comodities and contractual services

15
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requi red by any agency under this chapter ecofpetitivebidding
or—by—cont+ractdval—negottat+on. Any contract providing for

deferred paynents and the paynent of interest shall be subject

to specific rules adopted by the departnent.

(b) The departnent may renmove fromits vendor |ist any
source of supply which fails to fulfill any of its duties
specified in a contract with the state. It may reinstate any
such source of supply when it is satisfied that further
i nstances of default will not occur

(c) In order to pronote cost-effective procurenent of
commodi ti es and contractual services, the departnent or an
agency may enter into contracts that limt the liability of a
vendor consistent with s. 672.719.

(d) The departnent shall issue comobdity nunbers for
all products of the corporation operating the correctiona
i ndustry program whi ch neet or exceed depart nent
speci fications.

(e) The departnent shal | —begrantng—Cetober—1,—199%-

i nclude the products offered by the corporation on any listing
prepared by the departnent which |ists termcontracts executed
by the departnent. The products or services shall be placed on
such list in a category based upon specification criteria
devel oped through a joint effort of the departnent and the
corporation and approved by the departnent.

(f) The corporation may submit products and services
to the departnent for testing, analysis, and review relating
to the quality and cost conparability. |[If, after review and
testing, the departnent approves of the products and services,
the departnent shall give witten notice thereof to the
corporation. The corporation shall pay a reasonable fee

16
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charged for testing its products by the Departnment of
Agriculture and Consuner Services.

(g) The departnent may collect fees for the use of its
el ectronic information services. The fees may be i nposed on an
i ndi vidual transaction basis or as a fixed subscription for a
designated period of tine. At a mininum the fees shall be
determi ned in an anount sufficient to cover the departnent's
proj ected costs of such services, including overhead in
accordance with the policies of the Departnment of Managenent
Services for conputing its admnistrative assessnent. All
fees collected pursuant to this paragraph shall be deposited
in the Grants and Donations Trust Fund for disbursenent as
provi ded by | aw

(2)(a) To establish ptan—eantd—coordinate—purehases—in
votuire and t o negoti at e and—exeecute purchasi ng agreenents and
procure state termcontracts, pursuant to this chapter, for

commodi ties and contractual services under which state
agenci es shall, and eligible users nmay, neke purchases

pursuant to s. 287.056—ant—under—which—a—federal—county
Feipabity—i . . it ied . . ’
. T . . r
e I I ki I . s
I I Lol I L F I .
Brsadvantaget—or—other—tocal—publc—agency—ray—rake
purehases. The departnent may restrict purchases from sone

termcontracts to state agencies only for those termcontracts
where the inclusion of other governmental entities will have
an adverse effect on conpetition or to those federa
facilities located in this state. In such planning or
purchasing the Ofice of Supplier Diversity may nonitor to
ensure that opportunities are afforded for contracting with

17

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2002 HB 1977
696- 205A- 02

1| minority business enterprises. The departnent, for state term
2| contracts, and all agencies, for nultiyear contractua

3| services or termcontracts, shall explore reasonabl e and

4 | economical neans to utilize certified mnority business

5| enterprises. Purchases by any county, nunicipality, private

6 | nonprofit comunity transportation coordinator designated

7 | pursuant to chapter 427, while conducting business related

8| solely to the Commi ssion for the Transportati on D sadvant aged,
9| or other local public agency under the provisions in the state
10 | purchasing contracts, and purchases, fromthe corporation

11 | operating the correctional work prograns, of products or

12 | services that are subject to paragraph (1)(f), are exenpt from
13 | the conpetitive solicitation sealed—bid requirenents ot herw se
14 | applying to their purchases.

15 (b) As an alternative to any provision in s.

16 | 120.57(3)(c), the departnment nay proceed with the conpetitive
17 | bid solicitation or contract award process of a termcontract
18 | b when the secretary of the departnent or his or her

19 | designee sets forth in witing particular facts and
20 | circunstances which denonstrate that the delay incident to
21| staying the solicitation bid—precess or contract award process
22 | woul d be detrimental to the interests of the state. After the
23 | award of a contract resulting froma conpetitive solicitation
24 | bird in which a tinely protest was received and in which the
25| state did not prevail, the contract may be cancel ed and
26 | reawar ded to—the—prevartngparty.
27 (c)1l. Any person who files an action protesting an &
28 | deeiston—ofr intended decision pertaining to contracts
29 | adnmini stered by the departnent, a water managenent district,
30 | or an a—state agency pursuant to s. 120.57(3)(b) shall post
31| with the departnent, the water managenent district, or the

18
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state agency at the tine of filing the formal witten protest
a bond payable to the departnent, the water nanagenent
district, or the state agency in an anmount equal to 1 percent
of the departnent's, the water managenent district's, or the
state agency's estimate of the total volume of the contract.
The or—$50066,—whichever—+s—tess;—which bond shall be
condi ti oned upon the paynent of all costs which nmay be

adj udged against himor her in the adm nistrative hearing in
which the action is brought and in any subsequent appellate
court proceeding. The estinate of the total volunme of the

contract shall be based on the protesting vendor's price as

included in its bid, proposal, or reply or, if the protesting

party did not subnit a bid, proposal, or reply the agency nay

estimate the contract anount based on previous or existing

contract anounts for simlar commodities or services. This

estinmated anobunt is not subject to protest.
2. For protests of deeistons—or intended decisions of
t he departnent pertaining to agencies' requests for approval

of exceptional purchases, the bond shall be in an anbunt equa
to 1 percent of the requesting agency's estimte of the
contract ampunt for the exceptional purchase requested of

$5,000,—whichever—s—tess. The estimate of the total vol une of

the contract shall be based on the price submitted by the

sel ected vendor in its bid, proposal, or reply. This estinmated

anount is not subject to protest.

3. Inlieu of a bond, the departnent, the water

managenent district, or state agency nay, in either case,
accept a cashier's check, e noney order, or other official

bank check in the amobunt of the bond. If, after conpletion of
the administrative hearing process and any appellate court
proceedi ngs, the departnent, water nanagenent district, or

19
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1| agency prevails, it shall recover all costs and charges which
2| shall be included in the final order or judgnent,—exetuding

3 | atterney-—s—+fees. The prevailing party shall be entitled to

4 | recover attorney's fees.This section shall not apply to

5| protests filed by the Ofice of Supplier Diversity. Upon

6 | paynent of such costs and charges by the person protesting the
7 | anard, the bond, cashier's check, e+ noney order, or other

8| of ficial bank check shall be returned to himor her. If the

9 | person protesting the award prevails, he or she shall recover
10 | fromthe departnent, agency, or water managenent district, al
11| costs and charges which shall be included in the final order
12 | of judgnent —exetuting—attorney—s—+ees.

13 ” I ’ e ’ I e . F

14 ’ . . e

0

28 (3)t4) To establish a system of coordi nated, uniform
29 | procurenent policies, procedures, and practices to be used by
30 | agencies in acquiring comobdities and contractual services,
31| which shall include, but not be limted to:

20
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(a) Developnent of a list of interested vendors to be
mai nt ai ned by cl asses of commopdities and contractual services.
This list shall not be used to prequalify vendors or to
excl ude any interested vendor from bidding.

(b) Devel opnent of procedures for advertising

solicitations. Such the—reteasingof—reqguests—{for—propoesats—
F . . bi-—i-nvi .
regotiate—antd—other—conpetitiveacauisttions—whieh procedures

shall include, but are not linmted to, notice by publication

in the Florida Adnministrative Wekly, by electronic
publ i cati on en—Covernrent—Se+rvices—brreet, or by mail, by

facsinile, or by other nmeans established by rule. Notice shal

be given at | east 10 days before the date set for submittal of
proposal s, er bids, or replies, unless the departnent or

agency denonstrates in witing that a shorter period of tine

is necessary to avoid harning the interests of the state. The

O fice of Supplier Diversity may consult with the departnent

and agenci es regardi ng the devel opnent of solicitation bid

di stribution procedures to ensure that nmaxi numdistribution is
afforded to certified mnority business enterprises as defined
ins. 288.703.

(c) Devel opnent of procedures for the receipt and

openi ng of bids, respenses—eauotes—or proposals, or replies

by an agency. Such procedures shall provide the Ofice of

Supplier Diversity an opportunity to nonitor and ensure that
the contract award is consistent with the requirenments of s.
287.09451.

(d) Devel opnent of procedures to be used by an agency
in deciding to contract, including, but not limted to,
identifying and assessing in witing project needs and
requi rements, availability of agency enpl oyees, budgetary

21
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constraints or availability, facility equi pnent availability,
current and projected agency workl oad capabilities, and the
ability of any other state agency to performthe services.

(e) Devel opnent of procedures to be used by an agency
in maintaining a contract file for each contract which shal
include, but not be limted to, all pertinent information
relating to the contract during the preparatory stages;;a
copy of the solicitation; ravitatieon—to—birdor—reguest—For
proposats,-docunentation relating to the solicitation bid
process; ;openi ng of bids, proposals, or replies;evaluation

and tabul ati on of bids;;and determination and notice of award
of contract.

(f) Devel opnent of procedures to be used by an agency
for issuing solicitations iavitat-ons—teo—bid—invitatiens—to
negoti-ate—reguests—Tfor—proposa—reqguests—TFor—eguoteor ot her

conpetitive procurenent processes that include requirenents to

descri be commpbdities, services, scope of work, and

deliverables in a nanner that pronptes conpetition

(g) Devel opnent of procedures to be used by an agency

when issuing requests for information and requests for quotes.

(4)t5)y(a) To prescribe the nmethods of securing
conpetitive seal ed bids, respenses;—guotes,—and proposals, and
replies. Such nethods may include, but are not limted to,
procedures for identifying vendors; setting qualifications;
conducting conferences or witten question and answer periods

for purposes of responding to vendor's questions; eval uating

responses;bi ds, and proposals, and replies; ranking

respondents and proepesersrsel ecting vendors inavitees—and
proposers; and conducting negotiations.

(b) To prescribe, in consultation with the State
Technol ogy O fice, procedures for procuring information
22
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technol ogy and informati on technol ogy consultant services

whi ch provide for public announcenent and qualification
conpetitive solicitations, negotiations setection—conpetitive
aregotiat+on, contract award, and prohibition against

conti ngent fees. Such procedures shall be linmted to

i nformati on technol ogy consultant contracts for which the
total project costs, or planning or study activities, are
estimated to exceed the threshold anmobunt provided for in s.
287.017, for CATEGORY TWD

(5)6) To prescribe specific commodities and
guantities to be purchased | ocally.

(6)t#H-(a) To govern the purchase by any agency of any
commodity or contractual service and to establish standards
and specifications for any commodity.

(b) Except for the purchase of insurance, the
departnment may del egate to agencies the authority for the

procurenent of and contracting for—er—thepurehase—t+ease—o+

aceti-sitoen—of—commodi ti es or contractual services.
(7)8)r To establish definitions and cl asses of

commodi ties and contractual services. Agencies shall follow

the definitions and classes of commodities and contractua
servi ces established by the departnent in acquiring or
purchasi ng cormodities or contractual services. The authority
of the departnment under this section shall not be construed to
impair or interfere with the determ nation by state agencies
of their need for, or their use of, services including
particul ar specifications.

(8) {9y To provide furni-sh copies of any commodity and
contractual service purchasing rules to the Conptroller and
al | agencies, through an el ectroni c nmedi um or ot her neans

af-fected—thereby. The Conptroller shall not approve any
23
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account or direct any paynent of any account for the purchase

of any commodity or the procurenent of any contractual service
covered by a purchasing or contractual service rule except as

aut hori zed therein. The departnent shall furnish copies of

rul es adopted by the departnent to any county, rmunicipality,

or other local public agency requesting them

(9)t36) To require that every agency furnish
information relative to its combdity and contractual services
pur chases and net hods of purchasing commodities and
contractual services to the departnent when so requested.

(10) £1) To prepare statistical data concerning the
net hod of procurenent, terns, usage, and disposition of
commodi ti es and contractual services by state agencies. A
agenci es shall furnish such information for this purpose to
the office and to the departnent, as the departnent or office
may call for, but no | ess frequently than annually, on such
forns or in such manner as the departnent may prescribe.

(11) (3¥2) To establish and maintain programs for the
pur pose of dissem nating information to governnent, industry,
educational institutions, and the general public concerning
policies, procedures, rules, and forns for the procurenent of
conmodi ti es and contractual services.

(12) (13) Except as otherw se provided herein, to adopt
rul es necessary to carry out the purposes of this section
including the authority to delegate to any state agency any
and all of the responsibility conferred by this section
retaining to the departnent any and all authority for
supervi sion thereof. Such purchasing of conmodities and
procurenent of contractual services by state agencies shall be
in strict accordance with the rules and procedures prescri bed

by the departnent ef—Managerenrt—Services.
24
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(13){*4)- If the departnment deternmines that it is in
the best interest of the state, to award to nultiple suppliers

contracts for commodities and contractual services established
by the departnent for use by all agencies. Such awards may be
on a statewide or regional basis. If regional contracts are
establ i shed by the departnent, nmultiple supplier awards nmay be
based upon nmultiple awards for regions. Agencies nmay award
contracts to the responsi bl e and towest—eguatfied responsi ve
vendor bidder on a statew de or regional basis.

(14) ¢15) To procure and distribute state-ewred—surptus
tangibte—personal—property—and federal surplus tangible

personal property allocated to the state by the Federa

Gover nnent .

(15)¢16)(a) To enter into joint agreenments wth
governnental agencies, as defined in s. 163.3164(10), for the
pur pose of pooling funds for the purchase of commbdities or
i nformation technol ogy that can be used by nultiple agencies.
However, the departnent shall consult with the State
Technol ogy O fice on joint agreenents that involve the
purchase of information technology. Agencies entering into
joint purchasing agreenents with the departnent or the State
Technol ogy O fice shall authorize the departnent or the State
Technol ogy O fice to contract for such purchases on their
behal f.

(b) Each agency that has been appropriated or has
exi sting funds for such purchases, shall, upon contract award
by the departnent, transfer their portion of the funds into
the departnent's Grants and Donations Trust Fund for paynent
by the departnent. These funds shall be transferred by the
Executive O fice of the Governor pursuant to the agency budget
anmendnent request provisions in chapter 216.
25
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(c) Agencies that sign such joint agreenents are
financially obligated for their portion of the agreed-upon
funds. If any agency becones nore than 90 days delinquent in
payi ng such funds, the departnent ef—Managerent—Serviees shall
certify to the Conptroller the anount due, and the Conptroller
shall transfer the amount due to the Grants and Donati ons
Trust Fund of the departnent fromany of the agency's
avail abl e funds. The Conptroller shall report all such
transfers and the reasons for such transfers to the Executive
O fice of the Governor and the | egislative appropriations
conmittees.

(16) t¥#)(a) To evaluate contracts |let by the Federa
CGovernnment, another state, or a political subdivision for the
provi sion of commpbdities and contract services, and, when it
is determined to be cost-effective and in the best interest of
the state, to enter into a witten agreenent authorizing a
state agency to make purchases under a contract approved by
the departnent and |l et by the Federal Governnent, another
state, or a political subdivision

(b) For contracts pertaining to the provision of
i nformation technol ogy, the State Technol ogy Ofice, in
consultation with the departnent, shall assess the
t echnol ogi cal needs of a particular agency, evaluate the
contracts, and determ ne whether to enter into a witten
agreenent with the letting federal, state, or politica
subdi vi si on body to provide i nformation technology for a
particul ar agency.

Section 8. Section 287.045, Florida Statutes, is
amended to read:

287.045 Procurenent of products and materials with
recycled content. --

26
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(1) (a) The departnent ef—anagerment—Serviees, in
cooperation with the Departnent of Environmental Protection
shal |l review and revise existing procurenent procedures and
specifications for the purchase of products and materials to
el i m nate any procedures and specifications that explicitly
di scrim nate agai nst products and materials with recycled
content except where such procedures and specifications are
necessary to protect the public health, safety, and welfare.

(b) Each state agency shall review and revise its
procurenent procedures and specifications for the purchase of
products and nmaterials to elimnate any procedures and
specifications that explicitly discrinnate against products
and materials with recycled content, except if such procedures
and specifications are necessary to protect the public health,
safety, and welfare.

(2)(a) The departnent and ot her agenci es each—state
ageney shall review and revise their s procurenent

procedures and specifications for the purchase of products and
materials to ensure to the maxi num extent feasible that each
agency uses state contracts to purchase products or materials
that nay be recycled or reused when these products or
materials are di scarded.

(b) The Auditor General shall assist in nobnitoring the
product procurenent requirenents.

(3) As part of the review and revision required in
subsection (2), the departnent and ot her agenci es each—agency
shall review their +ts procurenent provisions and

speci fications for the purchase of products and materials to
determ ne which products or materials with recycl ed content
could be procured by the departnent or other agencies and the
anount of recycled content that can technol ogically be

27
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contained in such products or materials. The departnent and
ot her agenci es nmust use the anmounts of recycled content and
post consuner recovered material determ ned by the departnent
in issuing solicitations iavitatirens—te—bid for contracts for
t he purchase of such products or nmaterials.

(4) Upon conpletion of the reviewrequired in
subsection (3), the departnent or other agencies anrn—agency

shall require that a person who submits a bid, proposal, or

reply for a contract for the purchase of products or materials
identified in subsection (3) and who wi shes to be consi dered
for the price preference described in subsection (5) certify
in witing the percentage of recycled content in the product
or material that is subject to the bid, proposal, or reply. A

person may certify that the product or material contains no
recycl ed content.
(5) Upon evaluation of bids, proposals, or replies for

every public contract that involves the purchase of products
or materials identified in subsection (3), the departnent or
ot her an agency shall identify the | owest responsible and

responsi ve vendor bidder and ot her responsi ble and responsive
vendor s bidders who have certified that the products or
materials contain at | east the nininum percentage of recycled

content and postconsuner recovered material that is set forth
in the solicitation invitation—fer—thebids. The departnent
or agency may consider life-cycle costing when evaluating a

bid, proposal, or reply on a product that consists of recycled

materials. The departnent shall adopt rules that specify the
criteria to be used when considering life-cycle costing in
eval uating bids, proposals, and replies. The rules nust take

into consideration the specified warranty periods for products
and the conparative expected service life relative to the cost
28
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1| of the products. |In awarding a contract for the purchase of
2| products or naterials, the department or other an agency nay
3|lallowup to a 10-percent price preference to a responsi ble and
4 | responsi ve vendor bidder who has certified that the products
5] or materials contain at |east the m ni num percentage of
6 | recycl ed content and postconsuner recovered material and up to
7| an additional 5-percent price preference to a responsible and
8 | responsi ve vendor bitdder who has certified that the products
9| or material are nade of materials recovered in this state.
10 | The anount of the price preference nust be comensurate with
11| the certified amobunts of recycled material and postconsuner
12 | recovered material and materials recycled from products in
13| this state, contained in the product or materials on a sliding
14 | scale as established by departnent rule, which rule shall not
15 | becone effective prior to Novenber 1, 1994. Reusable
16 | materials and products shall be used where econonically and
17 | technically feasible. 1f no vendors bidders offer products or
18 | materials with neasurable life-cycle costing factors or the
19 | mi ni num prescri bed recycl ed and postconsuner content, the
20 | contract nust be awarded to the |lowest qualified responsible
21 | and responsi ve vendor bidder.
22 (6) For the purposes of this section, "recycled
23 | content” nmeans materials that have been recycled that are
24 | contained in the products or materials to be procured,
25| including, but not limted to, paper, alum num steel, glass,
26 | plastics, and conposted material. The term does not include
27 | the virgin conponent of internally generated scrap that is
28 | commonly used in industrial or manufacturing processes or such
29 | waste or scrap purchased from anot her manufacturer who
30 | manufactures the sane or a closely related product. Recycl ed
31
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content printing and fine witing grades of paper shal
contain at |east 10 percent postconsuner recovered materials.
(7) Any person may request the departnment to eval uate
a product or material with recycled content if the product or
material is eligible for inclusion under state contracts. The
departnent shall review each reasonabl e proposal to determne
its nmerit and, if it finds that the product or material nay be
used beneficially, it may incorporate that product or naterial
into its procurenent procedures.
(8) The departnent and ot her agenci es each—state
ageney shall review and revise their s procedures and

specifications on a continuing basis to encourage the use of
products and materials with recycled content and postconsuner
recovered material and shall, in devel opi ng new procedures and
speci fications, encourage the use of products and nmaterials
with recycled content and postconsumer recovered materi al

(9) After Novenber 1, 1994, the departnent nay
di scontinue contracting for products or materials the recycl ed
content of which does not neet the requirenents of subsection
(3) if it deternmines that products or materials neeting those
requi renments are available at a cost not to exceed an
addi tional 10 percent of conparable virgin products.

(10) An A-state agency, or a vendor petrsoft contracting
with such agency with respect to work perforned under
contract, mnust procure products or materials with recycl ed
content if the departnent determines that those products or
materials are avail abl e pursuant to subsection (5).
Not wi t hst andi ng any ot her provision to the contrary, for the
purpose of this section, the term"agency" neans any of the
various state officers, departnents, boards, conm ssions,
di vi si ons, bureaus, and councils and any other unit of

30
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organi zati on, however designated, of the executive branch
i ncluding the Departnent of the Lottery, the legislative
branch, the judicial branch, and¢ the State University and
Col | ege Boards of Trustees, and state universities and

col |l eges System A decision not to procure such itens nust be
based on the departnent's deternination that such procurenent
is not reasonably available within an acceptabl e period of
time or fails to neet the perfornance standards set forth in
the applicable specifications or fails to neet the perfornmance
standards of the agency.

(11) Each state agency shall report annually to the
departnent its total expenditures on, and use of, products
with recycled content and the percentage of its budget that
represents purchases of simlar products nmade fromvirgin
materials. The departnent shall design a uniformreporting
nechani sm and prepare annual sunmaries of statew de purchases
delineating those with recycled content to be subnitted to the
CGovernor, the President of the Senate, and the Speaker of the
House of Representatives.

Section 9. Section 287.056, Florida Statutes, is
amended to read:

287.056 Ageney Purchases from state term agreerents
ant contracts procured exeeuted by the departnent. --

(1) Agencies shall, and eligible users may, purchase

commodi ti es and contractual services from the purchasi ng
agreenents established and state termcontracts procured

negotiated—and—exeeuted by the departnment, pursuant to this
chapt er as—atuthort+zet—+n—s—287042(2).
(2) Agencies nay have—the—option—to purchase

commodities or contractual services fromstate term any

wHtten—agreenrenrts—or contracts procured negotiated—and
31
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executed by the departnent, pursuant to this chapter, which
contain a user surcharge pursuant to s. 287.1345 er—stueh—other
agreerents as deternined by the departnent.

(3) Agencies and eligible users nay use a request for

guote to obtain witten pricing or service information froma

state termcontract vendor for compdities or contractua

services available on state termcontract fromthat vendor

The purpose of a request for quote shall be to determne

whether a price lower than the state termcontract price is

avail able. Use of a request for quote shall not constitute an

agency deci sion subject to protest under s. 120.57(3).
Section 10. Section 287.057, Florida Statutes, is
anended to read:

287.057 Procurenent of commodities or contractua
services. - -

(1) (a) Unless otherw se authorized by |aw al
contracts for the purchase of comodities or contractual
services in excess of the threshold anmount provided in s.
287.017 for CATEGORY TWO shall be awarded by conpetitive
seal ed bidding. An invitation to bid shall be made avail abl e
si mul taneously to all vendors and i+ssued—whietr shall include a
detail ed description of the combdities or contractua
services sought; the tine and date for the receipt stubmttal
of bids and of the public opening; and all contractual terns
and conditions applicable to the procurenent ef—eonmmotities—or
contractua—serviees, including the criteria which—shat--

retude—but—need—rnot—bet+nted—to—prieeto be used in
determ ni ng acceptability of the bid. |If the agency

contenpl ates renewal of the contract, it shall be so stated in

the invitation to bid. The bid shall include the price for

each year for which the contract nmay be renewed. Eval uation of
32
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bi ds shall include consideration of the total cost for each
year as subnitted gueted by the vendor bidder. No Criteria

ray—be—uset—n—determntng—acceptabitty—of—thebid that were

was not set forth in the invitation to bid may not be used in

det erm ni ng responsi veness of the bhid.

(b) The contract shall be awarded with reasonabl e
pronmptness by witten notice to the responsi bl e guat-H-ed and
responsi ve vendor that bidder—who subnits the | owest
responsive bid. This bid nmust be determined in witing to
neet the requirenents and criteria set forth in the invitation
to bid.

(2) (a) Wien an agency determines in witing that the
use of conpetitive sealed bidding is not practicable,
commodities or contractual services shall be procured by
conmpetitive seal ed proposals. A request for proposals shall
be made avail abl e simultaneously to all vendors and shal
i ncl ude which—inetudes a statenent of the comodities or
contractual services sought, the tine and date for the receipt

of proposals and of the public opening,and all contractua

terns and conditions applicable to the procurenment ef
commpaities—or—contractual—serviees, including the criteria,
whi ch shall include, but need not be limted to, price, to be
used in deternmining acceptability of the proposal shatH—be
issued. The relative inportance of price and ot her eval uation

criteria shall be indicated. If the agency contenpl ates

renewal of the commodities or contractual services contract,
it shall be so stated in the request for proposals. The
proposal shall include the price for each year for which the
contract may be renewed. Evaluation of proposals shal
i nclude consideration of the total cost for each year as
subm tted guoted by the vendor efferor. Fo—assure—futt-
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1 | understanding—of—and—+esponstveness—to—the—sobH—cirtation

2 | reguirerents,—di-seussions—tay—be—conducted—w-th—eauatified

3 | efferors—Fhe—offerors—shat-t—be—accordedFfarr—and——egualt

4 | treatmrent—prior—to—the—submttat—date—speci-Hed—in—ther+request
5 | fer—proposats—withrespeect—to—any—opportuntty—foer—di-seussion
6 | ant—+reviston—of—propoesalts—

7 (b) The contract award shall be awarded made to the

8 | responsi bl e and responsi ve vendor efferer whose proposal is

9| deternmined in witing to be the nbst advantageous to the

10| state, taking into consideration the price and the other

11| criteria set forth in the request for proposals. The contract
12| file shall contain docunentation supporting the basis on which
13 | the award is nade.

14 (3)(a) If the an agency determines in witing that the
15 ) use of an invitation to bid or a request for a proposal wll
16 | not result in the best value to the state, basedeoenfactors

17 | . o . . .

18 | workmanship,t he agency may procure conmodities and

19 | contractual services by an invitation to negotiate. The
20| agency's witten determ nation shall specify reasons that
21 | expl ain why negotiation may be necessary for the state to
22 | achieve the best value. An invitation to negotiate shall be
23 | rade available to all vendors simultaneously and shall incl ude
24 | a statenent of the commobdities or contractual services sought,
25| the tine and date for the receipt of replies and of the public
26 | opening, and all terns and conditions applicable to the
27 | procurenent, including the criteria to be used in determning
28 | the responsi veness of the reply.
29 (b) The agency shall evaluate and rank responsive
30| replies against all evaluation criteria set forth in the
3l|invitation to negotiate, and shall select, based on the

34
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ranki ng, one or nore vendors with which to comence

negoti ations. After negotiations are conducted, the agency

shall award the contract to the responsi ble and responsive

vendor that the agency deternmines in witing will provide the

best value to the state. The contract file shall contain

docunent ati on supporting the basis on which the award i s nade.

(4) Prior to the award of contract, an agency may

conduct a conference or witten question and answer period.

The vendors shall be accorded fair and equal treatnment with

respect to any opportunity for discussion and revision of

bi ds, proposals, or replies.

(5) |If an agency deternmines, prior to the tine

established for the recei pt of bids, proposals, or replies,

that it is necessary to change the requirenents or any termor

condition contained in a solicitation, the agency shall anend

the solicitation and shall nmke the anendnents avail abl e

si mul taneously to all vendors. Wien anending a solicitation

t he agency shall consider whether the tine established for the

submttal of bids, proposals, or replies should be extended in

order to provide prospective vendors with sufficient tine to

consi der the anendnent in submitting or nodifying their bids,

proposals, or replies. Notice of anendnents to a solicitation

shal |l be provided by publication in Florida Admnistrative

Weekly or by electronic publication, mail, facsinile, or other

neans established by rule. Al solicitations shall specify the

manner in which notice of anendnents will be provided.

(6) 4 When the purchase price of commpdities or
contractual services exceeds the threshold amount provided in
35
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s. 287.017 for CATEGORY TWO, no purchase of commodities or
contractual services may be nade w thout receiving conpetitive
seal ed bi ds, conpetitive—sealed proposals, or replies

o . . F
guote unl ess:

(a) The agency head determines in witing that an
i medi ate danger to the public health, safety, or welfare or
ot her substantial loss to the state requires emergency action
After the agency head nmakes such a witten deternination, the
agency may proceed with the procurenent of conmodities or
contractual services necessitated by the i medi ate danger
Wi t hout receiving conpetitive seal ed bids, proposals, or

replies eenpetition. However, such energency procurenent shal
be made with as much sueh conpetition as possible s
practicabte under the circunstances. The agency shall furnish
copies of all the witten determ nations determnation
certified under oath and any other docunents relating to the

energency action to the departnent. A copy of the statenent
shal |l be furnished to the Conptroller with the voucher
aut hori zi ng paynment. The individual purchase of persona
clothing, shelter, or supplies which are needed on an
energency basis to avoid institutionalization or placenent in
a nore restrictive setting is an energency for the purposes of
this paragraph, and the filing with the departnent of such
statenent is not required in such circunstances. |In the case
of the energency purchase of insurance, the period of coverage
of such insurance shall not exceed a period of 30 days, and
all such energency purchases shall be reported to the
depart nent.

(b) The purchase is nade by an agency froma state
termcontract procured pursuant to this chapter Purehasing

36

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2002 HB 1977
696- 205A- 02

1 | agreenents—and—contracts—executed by the departnent or by

2 | agenci es under authority delegated in witing by the

3 | depart nent iIA—witing—are—excepted—rombirdreguirenents

4 (c) The commodities or contractual services are

5] available only froma single source. For contracts may—be

6 w he—bi . P I : ey

7 I e . ot ot e
8 | seuree—and—such—determnation+s—decunrented—However—i+F——sueh
9 | eontract—is—for—an—anpunt greater than the threshol d anpunt
10 | provided in s. 287.017 for CATEGORY FOUR, the agency shall
11 | obtain departnent approval before entering into the contract.
12 | The agency shall initiate the request for approval in a form
13 | prescri bed by the departnent, which may be electronic. The
14 | departnent shall provide by rule for centralized electronic
15| posting of all such requests for not |ess than 7 days, during
16 | which period potential conpetitors may review the proposed
17 | procurenent and assess whether market conditions justify

18 | proceeding with a single source. An interested conpetitor

19 | objecting to the procurenent shall file a notice of protest
20| with the agency within 10 days after the request is first
21| posted. |If a protest is filed, award of the contract shall be
22 | stayed until the protest is resolved, subject to s.
231 120.57(3)(c). If no protest is filed, the departnent shal
24 | respond to the agency's request for approval within 14 days
25| after expiration of the protest period. head—shat—Fit+e—a
26 e . L . :
27
28
29
30
31
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(d) When it is in the best interest of the state, the

secretary of the departnent Managerment—Serviees or his or her

desi gnee may aut horize the Support Programto purchase
i nsurance by negotiation, but such purchase shall be made only
under conditions nost favorable to the public interest.

(e) Prescriptive assistive devices for the purpose of
nedi cal, devel opnental, or vocational rehabilitation of
clients are excepted fromconpetitive solicitati on seatedbid
ant—econpetitive—seated—proposat requirenments and shall be

procured pursuant to an established fee schedule or by any

ot her nmethod which ensures the best price for the state,
taking into consideration the needs of the client.
Prescriptive assistive devices include, but are not limted
to, prosthetics, orthotics, and wheelchairs. For purchases
made pursuant to this paragraph, state agencies shall annually
file with the departnent a description of the purchases and
net hods of procurenent.

(f) The followi ng contractual services and commodities
are not subject to the conpetitive solicitati on seatedbid
requi renments of this section

1. Artistic services.
2. Academ c programrevi ews.
38
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3. Lectures by individuals.

4. Auditing services.

5. Legal services, including attorney, paralegal
expert witness, appraisal, or nediator services.

6. Health services involving exam nation, diagnosis,
treatnent, prevention, nedical consultation, or
adni ni stration.

7. Services provided to persons with nental or
physical disabilities by not-for-profit corporations which
have obtai ned exenptions under the provisions of s. 501(c)(3)
of the United States Internal Revenue Code or when such
services are governed by the provisions of Ofice of
Managenent and Budget Circul ar A-122. However, in acquiring
such services, the agency shall consider the ability of the
vendor eontractoer, past performance, willingness to neet tine
requi renents, and price.

8. Medicaid services delivered to an eligible Medicaid
recipient by a health care provider who has not previously
applied for and received a Medicaid provider nunber fromthe
Agency for Health Care Adm nistration. However, this exception
shall be valid for a period not to exceed 90 days after the
date of delivery to the Medicaid recipient and shall not be
renewed by the agency.

9. Fanmily placenent services.

10. Prevention services related to nental health,

i ncludi ng drug abuse prevention prograns, child abuse
prevention prograns, and shelters for runaways, operated by
not-for-profit corporations. However, in acquiring such
services, the agency shall consider the ability of the vendor
eont+ractor, past perfornmance, wllingness to neet tine
requi renents, and price.
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11. Training and education services provided to
i njured enpl oyees pursuant to s. 440.49(1).

12. Contracts entered into pursuant to s. 337.11

13. Services or commodities provided by governnental
agenci es.

(g) Continuing education events or prograns that are
offered to the general public and for which fees have been
collected that pay all expenses associated with the event or
program are exenpt fromrequirenents for conpetitive
solicitati on seatedbidding.

(7)£5)r If less than two responsive bids, er proposals,

or replies for combdity or contractual services purchases are
received, the departnent or the agency nay negotiate on the
best terns and conditions. The departnent or agency shal

docunent the reasons that such action is in the best interest
of the state in lieu of resoliciting conpetitive sealed bids,
o proposals, or replies. The agency shall report all such

actions to the departnent on a quarterly basis, in a manner
and form prescribed by the departnent.

(8) £6) Upon issuance of any solicitation iaAvitatien—to
bid—or—reguest—for—proposats, an agency shall, upon request by

the departnent,forward to the departnent one copy of each
solicitation irAvitatten—toe—bidor—reguest—For—propoesalts for
all commodity and contractual services purchases in excess of
the threshold anmpbunt provided in s. 287.017 for CATEGORY TWO.
An agency shall also, upon request, furnish a copy of al
conpetitive solicitation sealet—bidor—conpetitive—seated
proposat tabul ations. The Ofice of Supplier Diversity may

al so request fromthe agencies any information subnmitted to

t he departnent pursuant to this subsection

40
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(99¢AH(a) In order to strive to neet the mnority

busi ness enterprise procurenent goals set forth in s.
287. 09451, an agency nmy reserve any contract for conpetitive

solicitati on seatedbidding only anong certified nminority

busi ness enterprises. Agencies shall review all their

contracts each fiscal year and shall determ ne which contracts
may be reserved for solicitation bideing only anong certified

mnority business enterprises. This reservation may only be
used when it is determ ned, by reasonabl e and objective neans,
before the solicitation invitatien—to—bid that there are
capable, qualified certified mnority business enterprises

available to subnit a bid, proposal, or reply on a contract to

provide for effective conpetition. The O fice of Supplier
Diversity shall consult with any agency in reaching such
determ nati on when deened appropri at e.

(b) Before a contract may be reserved for solicitation

btddi-ng only anong by certified mnority business enterprises,
t he agency head nust find that such a reservation is in the
best interests of the state. Al determninations shall be
subject to s. 287.09451(5). Once a decision has been nade to
reserve a contract, but before sealed bids, proposals, or

replies are requested, the agency shall estinmate what it
expects the amount of the contract to be, based on the nature
of the services or comodities involved and their val ue under
prevailing market conditions. If all the sealed bids,
proposals, or replies received are over this estimte, the

agency may reject the bids, proposals, or replies and request

new ones fromcertified mnority business enterprises, or the
agency may reject the bids, proposals, or replies and reopen

the bidding to all eligible vendors guatftiet—bidders.

41
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(c) Al agencies shall consider the use of price
preferences of up to 10 percent, weighted preference fornul as,
or other preferences for vendors eontractors as determ ned
appropriate pursuant to guidelines established in accordance
with s. 287.09451(4) to increase the participation of mnority
busi ness enterpri ses.

(d) Al agencies shall avoid any undue concentration
of contracts or purchases in categories of conmodities or
contractual services in order to neet the mnority business
enterprise purchasing goals in s. 287.09451

(10) (8 An agency mmy reserve any contract for
conpetitive solicitation seatedbidding only anong qualified
vendor s bidders who agree to use utitize certified mnority
busi ness enterprises as subcontractors or subvendors. The

percentage of funds, in terns of gross contract anount and
revenues, which nust be expended with the certified ninority
busi ness enterprise subcontractors and subvendors shall be
determ ned by the agency before such contracts nay be
reserved. In order to bid on a contract so reserved, the
vendor guaH-Hed—bidder shall identify those certified
m nority business enterprises which will be utilized as
subcontractors or subvendors by sworn statenent. At the tine
of performance or project conpletion, the contractor shal
report by sworn statenment the paynents and conpl etion of work
for all certified minority business enterprises used in the
contract.

(11) (9> An agency shall not divide the procurenent of
conmodi ties or contractual services so as to avoid the
requi rements of subsections (1)-(6)—2)—antd—-{3).

(12) 16y A contract for conmmodities or contractual
services may be awarded wi thout conpetition if state or

42
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1| federal law prescribes with whomthe agency nust contract or
2|if the rate of paynent is established during the

3 | appropriations process.

4 (13) 31y If two equal responses to a solicitation an

5 | iavitatt+en—to—bid or a request for quote proposats are

6 | received and one response is froma certified nminority

7 | busi ness enterprise, the agency shall enter into a contract

8| with the certified mnority business enterprise.

9 (14) (¥2) Extension of a contract for contractua

10 | services shall be in witing for a period not to exceed 6

11 | nonths and shall be subject to the sane ternms and conditions
12 | set forth in the initial contract. There shall be only one
13 | extension of a contract unless the failure to neet the

14 | criteria set forth in the contract for conpletion of the

15| contract is due to events beyond the control of the

16 | contractor.

17 (15) (13) Except for those contracts initially procured
18 | pursuant to paragraph(6)3)(a) or paragraph(6){3)(c),

19 | contracts for combdities or contractual services nay be

20 | renewed upon nmutual written agreenent, provided the period of
21 | renewal shall not exceed the |onger of 3 years or the origina
22 | contract term eh—a—yearty—basits—for—nonore—than—2-years—ofr
23 | for—a—pertotdhnotoenger—than—the—termof—the—origina—contract
24 | whi-chever—pertod—+s—tonger. Renewal of a contract fer

25 | eormmoti-ti-es—or—econtractuat—services—shat—be—+n—witing—and
26 | shall be subject to the sane terns and conditions set forth in
27 | the origi nal +nart+al contract. H—the—comedity—or

28 | eontractual—serviece—+s—purchased—as—a+resu-t—of—the

29 | soteitation—of—birds—er—proposats,—the—cost—of—any

30 | eontenptrated—r+enewals—shatH—be—inctuded—+n—the—invitation—to
31 | bid—er—r+eguest—For——proposats— |f the original contract
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resulted froma conpetitive solicitation, the renewal contract

shal |l not include conpensation for any costs associated with

the renewal . Renewal s shall be contingent upon satisfactory

perfornmance eval uati ons by the agency. Exceptional purchase

contracts pursuant to s. 287.057(6)(a) and (c) nay not be

r enewed.

(16) 34y For each contractual services contract, the
agency shall designate an enpl oyee to function as contract
manager who shall be responsible for enforcing performance of
the contract ternms and conditions and serve as a liaison with
the contractor. The agency shall establish procedures to
ensure that contractual services have been rendered in
accordance with the contract terns prior to processing the
i nvoi ce for paynent.

(17) £15) Each agency shall designate at |east one
enpl oyee who shall serve as a contract adm ni strator
responsible for maintaining a contract file and financi al
information on all contractual services contracts and who
shal|l serve as a liaison with the contract nanagers and the
depart nent.

(18) (16) For requests for proposals and invitations to

negoti ate, & selection teans team of at |east three enpl oyees

who have experience and knowl edge in the program areas and
service requirenments for which contractual services are sought
shal | be appointed by the agency head to aid in the selection
of contractors for contracts of nore than the threshold anount
provided in s. 287.017 for CATEGORY FOUR

(19) (7 No person who receives a contract which has
not been procured pursuant to subsection (1), subsection (2),
or subsection (3) to performa feasibility study of the
potential inplenentation of a subsequent contract,
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1| participating in the drafting of a solicitation aninvitation
2 | to—bid—or—regquest—For—proposals, or devel oping a program for
3| future inplenmentation shall be eligible to contract with the
4 | agency for any other contracts dealing with that specific

5] subject matter; nor shall any firmin which such person has

6| any interest be eligible to receive such contract. However,

7| this prohibition shall not prevent a vendor who replies to a
8 | request for information frombeing eligible to contract with
9| an agency.

10 (20) £38) Each agency shall establish a review and

11 | approval process for all contractual services contracts

12 | costing nore than the threshold anount provided for in s.

13 | 287. 017 for CATEGORY THREE whi ch shall include, but not be

14| linmted to, program financial, and |l egal review and approval.
15| Such reviews and approval s shall be obtained before the

16 | contract is executed.

17 t+9—TFhe—departent—ray—estabH-sh—state—cont+ractual

18 | serviee—termeontracts—Such—conttracts—aybe—utiHzedby—-any
19 ’ ’ . ey . .

20 (21) 26y In any procurenent that is acconplished

21 | without conpetition, the individuals taking part in the

22 | devel opnent or selection of criteria for evaluation, the

23 | eval uation process, and the award process shall attest in

24 | witing that they are i ndependent of, and have no conflict of
25| interest in, the entities eval uated and sel ect ed.

26 (22) 2%y Nothing in this section shall affect the

27 | validity or effect of any contract in existence on Cctober 1,
28 | 1990.

29 (23) 22> An agency mmy contract for services with any
30 | i ndependent, nonprofit college or university which is | ocated
31| within the state and is accredited by the Sout hern Associ ation
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of Coll eges and Schools, on the sane basis as it may contract
W th any iastitutien—tn—the state university and coll ege
System

(24)23)(a) The departnment, in consultation with the
State Technol ogy O fice,shall develop a programfor on-line

procurenent of commobdities and contractual services. To enable
the state to pronpote open conpetition and to | everage its
buyi ng power, executive state agencies shall participate in
the on-line procurenent program and eligible users ether

agenrectres nmay participate in the program Only vendors bidders
prequal i fied as neeting mandatory requirenents and
gualifications criteria shall be permitted to participate in
on-line procurenent. The departnent, in consultation with the

State Technol ogy Office, nay contract for equi pnment and
servi ces necessary to develop and i npl enent on-1Iine
procur enent .
(b) The State—Technotogyofice—tn—consuttation—wth

the departnment, in consultation with the State Technol ogy

O fice,shall adopt rules, pursuant to ss. 120.536(1) and
120.54, to inplenent the programfor on-line procurenent. The
rules shall include, but not be limted to:

1. Determining the requirenents and qualification
criteria for prequalifying vendors bidders.

2. Establishing the procedures for conducting on-line
procur emnent.

3. Establishing the criteria for eligible commodities
and contractual services.

4. Establishing the procedures for providing access to
on-1line procurenent.

5. Determining the criteria warranting any exceptions
to participation in the on-line procurenent program
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1 (c) The departnent ef—Managerent—Services—and—the

2 | State—Technotogy—of+ce may collect fees for the use of the

3| on-line procurenent systens. The fees may be i nposed on an

4 | individual transaction basis or as a fixed percentage of the

5| cost savings generated. At a mininum the fees nust be set in
6 | an anobunt sufficient to cover the projected costs of such

7 | services, including admnistrative and project service costs

8| in accordance with the policies of the departnment ef

9 | Managerent—Servieces—and—the—State—technotogy—o+ee. For the
10 | purposes of conpensating the provider, the departnment nay

11 | authorize the provider to collect and retain a portion of the
12 | fees. The providers may withhold the portion retained fromthe
13 | anmount of fees to be renitted to the departnment. The

14 | departnent nmmy establish negetiate the retainage as a

15 | percentage of such fees charged to users, as a flat anount, or
16 | as any ot her nethod the departnent deens feasible. Al fees

17 | and surcharges col |l ected under this paragraph shall be

18 | deposited in the Grants and Donation Trust Fund as provi ded by
19 | I aw
20 (25){24)(a) The State Technol ogy O fice shal
21 | establish, in consultation with the departnment, state
22 | strategic information technology alliances for the acquisition
23| and use of information technology and related material with
24 | prequalified contractors or partners to provide the state with
25| efficient, cost-effective, and advanced i nformati on
26 | technol ogy.
27 (b) In consultation with and under contract to the
28 | State Technology O fice, the state strategic information
29 | technol ogy alliances shall design, devel op, and depl oy
30| projects providing the information technol ogy needed to
31| collect, store, and process the state's data and i nformation
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1| provide connectivity, and integrate and standardi ze conputer
2 | networks and information systens of the state.

3 (c) The partners in the state strategic information

4 | technology alliances shall be industry |eaders with

5| denpnstrated experience in the public and private sectors.

6 (d) The State Technology O fice, in consultation with
7 | the departnment ef—Mvanagenrent—Servieces, shall adopt rul es,

8 | pursuant to ss. 120.536(1) and 120.54, to inplenent the state
9| strategic infornmation technol ogy alliances.

10 Section 11. Section 287.0572, Florida Statutes, is

11 | anended to read:

12 287.0572 Present-val ue nethodol ogy. - -

13 (1) The cost of bids, er proposals, or replies for

14 | state contracts whi ch regure—the—payrent—of—roneyfor—rore
15 | than—3t—year—and i ncl ude provisions for unequal paynent streans
16 | or unequal tinme paynent periods shall be eval uated using

17 | present-val ue nethodol ogy. Each agency, as defined in s.

18 | 287.012(1), shall performthe evaluation using the

19 | present-val ue di scount rate supplied by the departnent ef

20 | Managerent—Services. The present-val ue di scount rate shall be
21| the rate for United States Treasury notes and bonds published
22| in the Interest Rates: Mney and Capital Markets section of
23 | the nost recent copy of the Federal Reserve Bulletin published
24 | at the time of issuance of the request for proposals,

25| invitation to negotiate,or the invitation ravitatiens to bid.
26 (2) The departnent ef—Managerent—Services nay adopt
27 | rules to inplenent the provisions of subsection (1).

28 Section 12. Section 287.058, Florida Statutes, is

29 | anended to read:

30 287.058 Contract docunent. --

31
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(1) Every procurenent of contractual services in
excess of the threshold anount provided in s. 287.017 for
CATEGORY TWO, except for the providing of health and nental
health services or drugs in the exanination, diagnosis, or
treatnent of sick or injured state enployees or the providing
of other benefits as required by the provisions of chapter
440, shall be evidenced by a witten agreenent enbodying al
provi sions and conditions of the procurenent of such services,
whi ch provisions and conditions shall, where applicable,

i ncl ude, but shall not be limted to:

(a) A provision that bills for fees or other
conpensation for services or expenses be submitted in detai
sufficient for a proper preaudit and postaudit thereof.

(b) A provision that bills for any travel expenses be
submitted in accordance with s. 112.061. A state agency may
establish rates | ower than the maxi nrum provided in s. 112.061

(c) A provision allowing unilateral cancellation by
the agency for refusal by the contractor to allow public
access to all docunents, papers, letters, or other naterial
nmade or received by the contractor in conjunction with the
contract, unless the records are exenpt froms. 24(a) of Art.
| of the State Constitution and s. 119.07(1).

(d) A provision dividing the contract into units of
del i ver abl es, which shall include, but not be limted to,
reports, findings, and drafts, that nust be received and
accepted in witing by the contract manager prior to paynent.

(e) A provision specifying the criteria and the fina
date by which such criteria nust be nmet for conpletion of the
contract.

(f) A provision specifying that the contract nmay be

renewed upon nutual witten agreenent, provided the period of
49
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renewal shall not exceed the longer of 3 years or the origina

contract term except for those contracts initially procured

pursuant to s. 287.057(6)(a) or (c). Renewal of a contract

shal |l be subject to the sane terns and conditions set forth in

the original contract. Renewals shall be contingent upon

sati sfactory performance eval uati ons by the agency. A

Inlieu of a witten agreenent, the departnent nmy authorize
the use of a purchase order for classes of contractua
services, provided the provisions of paragraphs (a)-(f) are
included in the purchase order or solicitation—nvitatronto
bt-th—or—regquest—for—propoesats. The purchase order shal

i nclude, but need not be linted to,an adequate description

of the services, the contract period, and the nethod of
payrment. In lieu of printing the provisions of paragraphs
(a)-(e)fHin the contract document or purchase order
agenci es may incorporate the requirenents of paragraphs
(a)-(e) tHby reference.

(2) The witten agreenent shall be signed by the
agency head and the contractor prior to the rendering of any
contractual service the value of which is in excess of the
t hreshol d anobunt provided in s. 287.017 for CATEGORY TWO,
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except in the case of a valid energency as certified by the
agency head. The certification of an energency shall be
prepared within 30 days after the contractor begins rendering
the service and shall state the particular facts and

ci rcunst ances which precluded the execution of the witten
agreenent prior to the rendering of the service. |If the
agency fails to have the contract signed by the agency head
and the contractor prior to rendering the contractual service,
and if an energency does not exist, the agency head shall, no
| ater than 30 days after the contractor begins rendering the
service, certify the specific conditions and circunstances to
the departnent as well as describe actions taken to prevent
recurrence of such nonconpliance. The agency head nmay del egate
the certification only to other senior nmanagenent agency
personnel. A copy of the certification shall be furnished to
the Conptroller with the voucher authorizing payment. The
departnent shall report repeated instances of nonconpliance by
an agency to the Auditor General. Nothing in this subsection
shal |l be deened to authorize additional conpensation
prohibited by s. 215.425. The procurenent of contractua
services shall not be divided so as to avoid the provisions of
this section.

(3) Notwithstanding the provisions of subsections (1)
and (2), in those cases in which state agencies are unable to
procure a witten agreenent for the providing of health and
nmental health services or drugs in the exam nation, diagnosis,
or treatnment of sick or injured persons in the care or custody
of a state agency, those services and drugs may be obtained by
purchase order. The purchase order shall contain sufficient
detail for a proper audit and shall be signed by purchasing or
contracti ng personnel acting on behalf of the agency.
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1 (4) Every procurenent of contractual services of the

2 | value of the threshold anount provided in s. 287.017 for

3 | CATEGORY TWO or |l ess, except for the providing of health and

4| nental health services or drugs in the exam nation, diagnosis,
5] or treatnent of sick or injured state enpl oyees or the

6 | providing of other benefits as required by the provisions of

7 | chapter 440, shall be evidenced by a witten agreenent or

8 | purchase order. The witten agreenent or purchase order shal
9| contain sufficient detail for a proper audit, shall be signed
10 | by purchasing or contracting personnel acting on behalf of the
11 | agency, and may contain the provisions and conditions provided
12 | in subsection (1).

13 (5) Unless otherw se provided in the Genera

14 | Appropriations Act or the substantive bill inplenenting the

15| General Appropriations Act, the Conptroller nmay waive the

16 | requirenents of this section for services which are included
17 [ in s. 287.057(6) tH«(f).

18 Section 13. Paragraph (d) of subsection (2) of section
19| 287.059, Florida Statutes, is anended to read:
20 287.059 Private attorney services.--
21 (2) No agency shall contract for private attorney
22 | services without the prior witten approval of the Attorney
23 | General, except that such witten approval is not required for
24 | private attorney services:
25 (d) Procured by the Coll ege Board of Trustees or state
26 | Regents—and—the universities and col | eges ef—the—State
27 | Yniversity—System
28 Section 14. Section 287.0731, Florida Statutes, is
29 | anended to read:
30 287.0731 Team for contract negotiations.--Contingent
31| upon funding in the General Appropriations Act, the departnent
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of—Managerent—Se+rviees, in consultation with the State
Technol ogy O fice, shall establish a perrmanent teamt hat

i ncl udes foer—eontract—megotiations—inetuding a chief

negoti ator;to specialize in conducting negotiations for the

procurenent of information technol ogy resources.

Section 15. Section 287.0822, Florida Statutes, is
amended to read:

287.0822 Beef and pork; prohibition on purchase; bid
speci fications; penalty.--

(1) Fresh or frozen beef or pork that has not been
i nspected by the United States Departnent of Agriculture or by
anot her state's inspection program whi ch has been approved by
the United States Departnent of Agriculture shall not be
purchased, or caused to be purchased, by any agency of the
state or of any nunicipality, political subdivision, schoo
district, or special district for consunption in this state or
for distribution for consunption in this state. Solicitations
Brd—nvi-tations i ssued by any agency of the state or of any
nmuni ci pality, political subdivision, school district, or

special district for the purchase of fresh or frozen beef or
pork rust specify that only beef or pork inspected and passed
by either the United States Departnent of Agriculture or by
anot her state's inspection program whi ch has been approved by
the United States Departnent of Agriculture will be accepted.
The supplier or vendor shall certify on the invoice that the
fresh or frozen beef or pork or inported beef or pork supplied
is either donestic or conplies with this subsection

(2) Al solicitations bira—nvitations for purchase of
fresh or frozen neats of any kind by any agency of the state

or of any municipality, political subdivision, schoo
district, or special district using state or local funds shal
53
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1| include the words: " "All Anerican' and ' Genuine Florida

2| neats or neat products shall be granted preference as all owed
3| by Section 287.082, Florida Statutes."

4 (3) Any person who knowi ngly violates or causes to be
5] violated the provisions of this section shall be personally

6| liable to the affected public agency for any funds spent in

7| violation of the provisions of this section.

8 Section 16. Section 287.084, Florida Statutes, is

9 | anended to read:

10 287.084 Preference to Florida businesses.--

11 (1) When an agency, county, nunicipality, schoo

12 | district, or other political subdivision of the state is

13 | required to nmake purchases of personal property through

14 | conpetitive solicitation brdding and the | owest responsible

15| and responsive bid, proposal, or reply is by a vendor bidder
16 | whose principal place of business is in a state or politica

17 | subdivision thereof which grants a preference for the purchase
18 | of such personal property to a person whose principal place of
19 | business is in such state, then the agency, county,

20 | municipality, school district, or other political subdivision
21| of this state nay award a preference to the | owest responsible
22 | and responsi ve vendor bidder having a principal place of

23 | business within this state, which preference is equal to the
24 | preference granted by the state or political subdivision

25| thereof in which the | owest responsible and responsi ve vendor
26 | bidder has his or her principal place of business. However,
27 | this section shall not apply to transportation projects for

28 | which federal aid funds are avail abl e.

29 (2) If a solicitation an—nvitatten—fer—bids provides
30| for the granting of such preference as is provided herein, any
31 | vendor bidder whose principal place of business is outside the
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1| State of Florida nust acconpany any witten bid, proposal, or
2| reply documents with a witten opinion of an attorney at |aw
3| licensed to practice lawin that foreign state, as to the

4 | preferences, if any or none, granted by the |law of that state
5|to its own business entities whose principal places of

6 | business are in that foreign state in the letting of any or

7] all public contracts.

8 Section 17. Section 287.087, Florida Statutes, is

9 | anended to read:

10 287.087 Preference to businesses with drug-free

11 | workpl ace prograns. - - Whenever two or nore bids, proposals, or
12 | replies which are equal with respect to price, quality, and
13 | service are received by the state or by any politica

14 | subdivision for the procurenent of commodities or contractual
15| services, a bid, proposal, or reply received froma busi ness
16 | that certifies that it has inplenented a drug-free workpl ace
17 | program shall be given preference in the award process. In
18 | order to have a drug-free workplace program a business shall
19 (1) Publish a statenent notifying enpl oyees that the
20 | unl awmful manufacture, distribution, dispensing, possession, or
21| use of a controlled substance is prohibited in the workpl ace
22 | and specifying the actions that will be taken agai nst
23 | enpl oyees for violations of such prohibition
24 (2) Informenpl oyees about the dangers of drug abuse
251 in the workplace, the business's policy of maintaining a
26 | drug-free workpl ace, any avail abl e drug counseli ng,
27 | rehabilitation, and enpl oyee assi stance prograns, and the
28 | penalties that may be i nposed upon enpl oyees for drug abuse
29 | viol ati ons.
30
31
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(3) G ve each enployee engaged in providing the
commodities or contractual services that are under bid a copy
of the statenent specified in subsection (1).

(4) In the statenent specified in subsection (1),
notify the enpl oyees that, as a condition of working on the
commodi ties or contractual services that are under bid, the
enpl oyee will abide by the terns of the statenent and will
notify the enployer of any conviction of, or plea of guilty or
nol o contendere to, any violation of chapter 893 or of any
control |l ed substance law of the United States or any state,
for a violation occurring in the workplace no later than 5
days after such conviction

(5) Inpose a sanction on, or require the satisfactory
participation in a drug abuse assistance or rehabilitation
programif such is available in the enployee's comunity by,
any enpl oyee who is so convi ct ed.

(6) Make a good faith effort to continue to maintain a
drug-free workplace through inplenentation of this section

Section 18. Section 287.093, Florida Statutes, is
amended to read:

287.093 Mnority business enterprises; procurenent of
personal property and services fromfunds set aside for such
pur pose. --Any county, nunicipality, community college, or
di strict school board nay set aside up to 10 percent or nore
of the total anmpbunt of funds allocated for the procurenent of
personal property and services for the purpose of entering
into contracts with mnority business enterprises. Such
contracts shall be conpetitively solicited bidg only anbng
mnority business enterprises. The set-aside shall be used to
redress present effects of past discrinmnatory practices and
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shal | be subject to periodic reassessnent to account for
changi ng needs and ci rcunst ances.

Section 19. Paragraphs (n) and (o) of subsection (4)
and paragraphs (d) and (e) of subsection (5) of section
287.09451, Florida Statutes, are anended to read:

287.09451 O fice of Supplier Diversity; powers,
duties, and functions.--

(4) The Ofice of Supplier Diversity shall have the
foll owi ng powers, duties, and functions:

(n)1. To develop procedures to be used by an agency in
i dentifying commodities, contractual services, architectural
and engi neering services, and construction contracts, except
those architectural, engineering, construction, or other
rel ated services or contracts subject to the provisions of
chapter 339, that could be provided by mnority business
enterprises. Each agency is encouraged to spend 21 percent of
t he noneys actual |y expended for construction contracts, 25
percent of the noneys actually expended for architectural and
engi neering contracts, 24 percent of the noneys actually
expended for comopdities, and 50.5 percent of the noneys
actual ly expended for contractual services during the previous
fiscal year, except for the state university construction
program whi ch shall be based upon public education capita
outlay projections for the subsequent fiscal year, and
reported to the Legislature pursuant to s. 216.023, for the
pur pose of entering into contracts with certified mnority
busi ness enterprises as defined in s. 288.703(2), or approved
joint ventures. However, in the event of budget reductions
pursuant to s. 216.221, the base anounts nay be adjusted to
reflect such reductions. The overall spending goal for each
i ndustry category shall be subdivided as foll ows:
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1 a. For construction contracts: 4 percent for bl ack

2| Arericans, 6 percent for Hi spanic-Anericans, and 11 percent
3| for American womren.

4 b. For architectural and engineering contracts: 9

5| percent for Hispanic-Anericans, 1 percent for Asian-Anericans,
6 | and 15 percent for Anerican wonen.

7 c. For comodities: 2 percent for black Anericans, 4
8 | percent for Hispanic-Anericans, 0.5 percent for

9| Asi an- Anericans, 0.5 percent for Native Anmericans, and 17

10 | percent for Anerican wonen.

11 d. For contractual services: 6 percent for bl ack

12 | Arericans, 7 percent for Hi spanic-Anericans, 1 percent for
13 | Asi an- Anericans, 0.5 percent for Native Anericans, and 36

14 | percent for Anmerican wonen.

15 2. For the purposes of conmodities contracts for the
16 | purchase of equi pnent to be used in the construction and

17 | mai ntenance of state transportation facilities involving the
18 | Departnent of Transportation, "m nority business enterprise”
19 | has the sane neaning as provided in s. 288.703. "Mnority

20 | person" has the sane neaning as in s. 288.703(3). In order to
21 | ensure that the goals established under this paragraph for
22 | contracting with certified mnority business enterprises are
23| net, the departnent, with the assistance of the Ofice of

24 | Supplier Diversity, shall nake recommendations to the

25| Legislature on revisions to the goals, based on an updated
26 | statistical analysis, at |east once every 5 years. Such

27 | recommendati ons shall be based on statistical data indicating
28 | the availability of and disparity in the use of nminority

29 | busi nesses contracting with the state. The results of the

30| first updated disparity study nust be presented to the

31| Legislature no later than Decenber 1, 1996.
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3. In determning the base anbunts for assessing
conpliance with this paragraph, the Ofice of Supplier
Diversity may devel op, by rule, guidelines for all agencies to
use in establishing such base anpbunts. These rul es nust
include, but are not limted to, guidelines for cal culation of
base anobunts, a deadline for the agencies to subnit base
anounts, a deadline for approval of the base anpunts by the
O fice of Supplier Diversity, and procedures for adjusting the
base anpbunts as a result of budget reductions nmade pursuant to
s. 216.221.

4. To determine guidelines for the use of price
preferences, weighted preference fornulas, or other
preferences, as appropriate to the particular industry or
trade, to increase the participation of mnority businesses in
state contracting. These guidelines shall include
consi deration of:

a. Size and conplexity of the project.

b. The concentration of transactions with mnority
busi ness enterprises for the commodity or contractual services
in question in prior agency contracting.

c. The specificity and definition of work allocated to
participating mnority business enterprises.

d. The capacity of participating mnority business
enterprises to conplete the tasks identified in the project.

e. The avail able pool of mnority business enterprises
as prinme contractors, either alone or as partners in an
approved joint venture that serves as the prine contractor

5. To determ ne guidelines for use of joint ventures
to neet minority business enterprises spending goals. For
purposes of this section, "joint venture" neans any
associ ation of two or nore business concerns to carry out a
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1| single business enterprise for profit, for which purpose they
2| conbine their property, capital, efforts, skills, and

3 | know edge. The guidelines shall allow transactions with joint
4| ventures to be eligible for credit against the mnority

5| busi ness enterprise goals of an agency when the contracting

6| joint venture denonstrates that at |east one partner to the
7]joint venture is a certified mnority business enterprise as
8| defined in s. 288.703, and that such partner is responsible

9| for a clearly defined portion of the work to be perforned, and
10 | shares in the ownership, control, managenent,

11 | responsibilities, risks, and profits of the joint venture.

12 | Such denonstration shall be by verifiable docunents and sworn
13 | statenents and nmay be reviewed by the Ofice of Supplier

14 | Diversity at or before the tine a contract bid, proposal, or
15| reply is submitted. An agency may count toward its minority
16 | business enterprise goals a portion of the total dollar anount
17 | of a contract equal to the percentage of the ownership and

18 | control held by the qualifying certified mnority business

19 | partners in the contracting joint venture, so long as the

20| joint venture neets the guidelines adopted by the office.

21 (0)1. To establish a systemto record and neasure the
22 | use of certified mnority business enterprises in state

23| contracting. This systemshall maintain infornmation and

24 | statistics on certified mnority business enterprise

25 | participation, awards, dollar volume of expenditures and

26 | agency goals, and other appropriate types of information to
27 | anal yze progress in the access of certified mnority business
28 | enterprises to state contracts and to nonitor agency

29 | conpliance with this section. Such reporting nust include, but
30lis not limted to, the identification of all subcontracts in
31| state contracting by dollar anmobunt and by nunber of
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subcontracts and the identification of the utilization of
certified mnority business enterprises as prine contractors
and subcontractors by dollar anpbunts of contracts and
subcontracts, nunber of contracts and subcontracts, nminority
status, industry, and any conditions or circunstances that
significantly affected the performance of subcontractors.
Agenci es shall report their conpliance with the requirenents
of this reporting systemat |east annually and at the request
of the office. Al agencies shall cooperate with the office in
establishing this reporting system Except in construction
contracting, all agencies shall review contracts costing in
excess of CATEGORY FOUR as defined in s. 287.017 to deternine
if such contracts could be divided into smaller contracts to
be separately solicited bid and awarded, and shall, when
econom cal, offer such snmaller contracts to encourage nminority
partici pation.

2. To report agency conpliance with the provisions of
subparagraph 1. for the preceding fiscal year to the Governor
and Cabinet, the President of the Senate, the Speaker of the
House of Representatives, and the secretary of the Departnent
of Labor and Enpl oynent Security on or before February 1 of
each year. The report nust contain, at a mninum the
fol | owi ng:

a. Total expenditures of each agency by industry.

b. The dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises by each
state agency.

c. The dollar anmpbunt and percentage of contracts
awarded indirectly to certified mnority business enterprises
as subcontractors by each state agency.
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d. The total dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises, whether
directly or indirectly, as subcontractors.

e. A statenent and assessnent of good faith efforts
taken by each state agency.

f. A status report of agency conpliance with
subsection (6), as deternined by the Mnority Business
Enterprise Ofice.

(5)

(d) Should the proposed procurenent proceed to
conpetitive solicitation bidding, the office is hereby granted

standing to protest, pursuant to this section, in atinely
manner, any contract award during +# conpetitive solicitation

biddeing for contractual services and construction contracts
that fail to include mnority business enterprise
participation, if any responsible and responsi ve vendor

responding—bidder has denonstrated the ability to achi eve any

| evel of participation, or, any contract award for commodities

where, a reasonabl e and economi cal opportunity to reserve a
contract, statewide or district level, for nmnority
participation was not executed or, an agency failed to adopt
an applicable preference for minority participation. The bond
requi renment shall be waived for the office purposes of this
subsecti on.

(e) An agency nmmy presune that a vendor bidder
offering no mnority participation has not nade a good faith
effort when ot her vendors bidders offer mnority participation
of firnms listed as relevant to the agency's purchasi ng needs
in the pertinent locality or statewide to conplete the
proj ect .
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1 Section 20. Section 287.096, Florida Statutes, is

2| created to read

3 287.096 Thresholds for exenpt prograns.--All products
4| offered for purchase to a state agency by an entity exenpt

5| fromthis chapter pursuant to s. 287.095, s. 413.036, or s.

6 | 946.515, shall be produced in nmajority part by i nmate | abor

7 | pursuant to chapter 946, or by blind or severely handi capped
8 | persons pursuant to ss. 413.032-413. 037.

9 Section 21. Paragraph (g) of subsection (1),

10 | subsection (2), and paragraph (a) of subsection (3) of section
11| 287.133, Florida Statutes, is anended to read:

12 287.133 Public entity crine; denial or revocation of
13| the right to transact business with public entities.--

14 (1) As used in this section

15 (g) "Public entity crinme" neans a violation of any

16 | state or federal |law by a person with respect to and directly
17 | related to the transaction of business with any public entity
18 | or with an agency or political subdivision of any other state
19 ) or with the United States, including, but not linmted to, any
20| bid, proposal, or reply or contract for goods or services, any
21| lease for real property, or any contract for the construction
22| or repair of a public building or public work, involving
23| antitrust, fraud, theft, bribery, collusion, racketeering,
24 | conspiracy, or material mnisrepresentation
25 (2)(a) A person or affiliate who has been placed on
26 | the convicted vendor list following a conviction for a public
27 | entity crinme may not submit a bid, proposal, or reply on a
28 | contract to provide any goods or services to a public entity,
29 | may not submit a bid, proposal, or reply on a contract with a
30| public entity for the construction or repair of a public
31| building or public work, nmay not submit bids, proposals, or
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replies on leases of real property to a public entity, may not
be awarded or performwork as a contractor, supplier
subcontractor, or consultant under a contract with any public
entity, and nmay not transact business with any public entity
in excess of the threshold anmobunt provided in s. 287.017 for
CATEGORY TWO for a period of 36 nonths fromthe date of being
pl aced on the convicted vendor |ist.

(b) No public entity shall accept any bid, proposal
or reply from award any contract to, or transact any business
in excess of the threshold anmobunt provided in s. 287.017 for
CATEGORY TWO with any person or affiliate on the convicted
vendor list for a period of 36 nonths fromthe date that
person or affiliate was placed on the convicted vendor |ist
unl ess that person or affiliate has been renoved fromthe |ist
pursuant to paragraph (3)(f). No public entity which was
transacting business with a person at the tinme of the
conmi ssion of a public entity crinme which resulted in that
person being placed on the convicted vendor list shall accept
any bid, proposal, or reply from award any contract to, or

transact any business with any ot her person who is under the
sane, or substantially the sane, control as the person whose
nane appears on the convicted vendor |list so |ong as that
person's nanme appears on the convicted vendor |ist.

(3)(a) Al invitations to bid as—definedby—s—
287612(31t), requests for proposals, and invitations to
negotiate, all as defined in by s. 287.012¢(%5), and any

contract docurment of the state deseri+betd—by—s—287/0658 shall

contain a statement inform ng persons of the provisions of

par agraph (2)(a).
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Section 22. Subsection (2) and paragraphs (a) and (c)
of subsection (3) of section 287.134, Florida Statutes, are
amended to read:

287.134 Discrimnation; denial or revocation of the
right to transact business with public entities.--

(2)(a) An entity or affiliate who has been placed on
the discrimnatory vendor list nmay not submit a bid, proposal
or reply on a contract to provide any goods or services to a
public entity;;may not submit a bid, proposal, or reply on a

contract with a public entity for the construction or repair
of a public building or public work;;may not submit bids,
proposals, or replies on | eases of real property to a public

entity;-may not be awarded or performwork as a contractor
supplier, subcontractor, or consultant under a contract with
any public entity;;and may not transact business wth any
public entity.

(b) No public entity shall accept any bid, proposal
or reply from award any contract to, or transact any business
with any entity or affiliate on the discrininatory vendor |ist
for a period of 36 nonths fromthe date that entity or
affiliate was placed on the discrimnatory vendor list unless
that entity or affiliate has been renoved fromthe |ist
pursuant to paragraph (3)(f). No public entity which was
transacting business with an entity at the tinme of the
di scrimnation which resulted in that entity being placed on
the discrimnatory vendor |ist shall accept any bid, proposal
or reply from award any contract to, or transact any business
with any other entity who is under the sanme, or substantially
the sane, control as the entity whose nane appears on the
discrimnatory vendor list so long as that entity's nane
appears on the discrimnatory vendor |ist.
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(3)(a) Al invitations to bid, as—defnedby—s—
287+-012(11)requests for proposals, and invitations to

negotiate, all as defined by s. 287.012 as—definetd—by—s—
28740612(15), and any witten contract docunent of the state

shall contain a statenent informng entities of the provisions

of paragraph (2)(a).

(c) The departnent shall maintain a |list of the nanes
and addresses of any entity which has been disqualified from
the public contracting and purchasi ng process under this
section. The departnent shall publish an initial list on
January 1, 2001, and shall publish an updated version of the
list quarterly thereafter. The initial list and revised
quarterly lists shall be published electronically or in the

Florida Administrative Wekly. Notw thstanding this paragraph
an entity or affiliate disqualified fromthe public
contracting and purchasing process pursuant to this section
shal |l be disqualified as of the date the final order is
ent er ed.

Section 23. Section 287.1345, Florida Statutes, is
amended to read:

287.1345 Surcharge on users of state termcontracts;
deposit of proceeds collected.--The departnment ef—vanragenent
Setrvi€es nmay i npose a surcharge upon users of state term
contracts in order to fund the costs, including overhead, of
its procurenent function. The departnent nmay provide for the
state termcontract vendor to collect the surcharge or
directly collect the fee fromthe public agency or eligible
user involved. For the purpose of conpensating vendors for

expenses incurred in collecting such fees, the departnent nay

authorize a vendor to retain a portion of the fees. The

vendor may withhold the portion retained fromthe anount of
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fees to be remitted to the departnent. The departnment nay
establ i sh regotiate the retainage as a percentage of such fees
charged to users, as a flat anount, or as any ot her nethod the
departnment deens feasible. Vendors shall nmintain accurate
sal es sunmaries for purchases made fromstate termcontracts
and shall provide the sunmaries to the departnent on a
quarterly basis. Any contract renedies relating to the
coll ection of such fees fromusers through vendors are
enforceable, including, but not limted to, |iquidated
damages, late fees, and the costs of collection, including
attorney's fees. The fees collected pursuant to this section
shal | be deposited into the Grants and Donations Trust Fund of
the departnent and are subject to appropriation as provided by
| aw. The Executive Ofice of the Governor may exenpt
transactions fromthe payment of the surcharge if paynent of
such surcharge woul d cause the state, a political subdivision
or unit of local governnment to | ose federal funds or in other
cases where such exenption is in the public interest. The
fees collected pursuant to this section and interest incone on
such fees shall not be deenmed to be inconme of a revenue nature
for purposes of chapter 215.

Section 24. Subsection (1) of section 283.33, Florida
Statutes, is anended to read:

283.33 Printing of publications; |owest bidder
awar ds. - -

(1) Publications may be printed and prepared in-house,
by anot her agency or the Legislature, or purchased on bid,
whi chever is nore econonical and practicable as deternined by
the agency. An agency may contract for binding separately
when nore econonical or practicable, whether or not the
remai nder of the printing is done in-house. A bidder nay
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1| subcontract for binding and still be considered a qualified
2 | bi dder or offeror—netwthstanding—s—287012(13).
3 Section 25. Sections 287.073 and 287.121, Florida
4| Statutes, are repeal ed
5 Section 26. This act shall take effect July 1, 2002.
6
7 KA KKK KA KKK KRR AR K A AR KR A KKK A A KA A K KKK KKK
8 HOUSE SUMVARY
13 Revi ses provi sions relating_tp conpetitive bidding on
public contracts for co ities, Insurance, and
1| ER e 6Rs T6 Bl 675 h0 PR onL PPhosall Sl Ot equest s
12| agor o8 S BAT eSUH ST ol O B PSSP act STUSRLS b
13 responsi ve and responsi bl e vendors. See bill for details.
14
15
16
17
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