Florida Senate - 2002 SB 2008
By Senator Posey

15- 364- 02

1 Abill to be entitled

2 An act relating to real estate brokers and

3 sal espersons; anending s. 475.011, F.S.

4 exenpting certain salaried enployees from

5 regul ation; anmending s. 475.15, F.S.; providing

6 for sal espersons to be registered in certain

7 ownership capacities; anending s. 475.22, F.S.

8 revising broker's sign requirenments; anendi ng

9 s. 475.25, F.S.; revising certain escrow

10 requi renments; providing requirenents for

11 sharing conm ssions with out-of-state

12 | icensees; providing for the coningling of

13 escrow funds in certain situations; creating s.

14 475. 252, F.S.; exenpting certain advance rental

15 payrments and deposit noney from regul ation

16 providing an effective date.

17

18 | Be It Enacted by the Legislature of the State of Florida:

19
20 Section 1. Section 475.011, Florida Statutes, is
21 | anended to read
22 475.011 Exenptions.--This part does not apply to:
23 (1) Any person acting as an attorney in fact for the
24 | purpose of the execution of contracts or conveyances only; as
25| an attorney at law within the scope of her or his duties as
26 | such; as a certified public accountant, as defined in chapter
27| 473, within the scope of her or his duties as such; as the
28 | personal representative, receiver, trustee, or naster under
29 | or by virtue of, an appointnent by will or by order of a court
30 | of conpetent jurisdiction; or as trustee under a deed of
31 trust, or under a trust agreenent, the ultinmte purpose and
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1| intent whereof is charitable, is philanthropic, or provides

2| for those having a natural right to the bounty of the donor or
3| trustor.

4 (2) Any individual, corporation, partnership, trust,
5]joint venture, or other entity which sells, exchanges, or

6| leases its own real property; however, this exenption shal

7| not be available if and to the extent that an agent, enployee,
8 | or independent contractor paid a comi ssion or other

9 | conpensation strictly on a transactional basis is enployed to
10 | make sal es, exchanges, or leases to or with custonmers in the
11 | ordinary course of an owner's business of selling, exchanging,
12 | or leasing real property to the public. s+

13 (3) Any enployee of a public utility, a rural electric
14 | cooperative, a railroad, or a state or |ocal governnental

15 | agency who acts within the scope of her or his enploynent, for
16 | which no conpensation in addition to the enployee's salary is
17 | paid, to buy, sell, appraise, exchange, rent, auction, or

18 | l ease any real property or any interest in real property for
19 | the use of her or his enployer.:

20 (4) Any salaried enpl oyee of an owner, or of a

21 | registered broker for an owner, of an apartnent community who
22 | works in an onsite rental office of the apartnent community in
23| a leasing capacity and who receives only a salary as

24 | conpensation. +

25 (5) Any person enployed for a salary as a nmanager of a
26 | condom ni um or cooperative apartnent conplex as a result of

27 | any activities or duties which the person may have in relation
28| to the renting of individual units within such condoni ni um or
29 | cooperative apartnment conplex if rentals arranged by the

30| person are for periods no greater than 1 year and if such

31| person only receives a salary as conpensation. +
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1 (6) Any person, partnership, corporation, or other

2| legal entity which, for another and for conpensation or other
3 | val uabl e consi deration, sells, offers to sell, advertises for
4| sale, buys, offers to buy, or negotiates the sale or purchase
5] of radio, television, or cable enterprises licensed and

6 | regul ated by the Federal Communications Conmi ssion pursuant to
7 | the Conmuni cati ons Act of 1934. However, if the sale or

8 | purchase of the radio, television, or cable enterprise

9] involves the sale or |ease of land, buildings, fixtures, and
10| all other inprovenents to the land, a broker or sal esperson
11| licensed under this chapter shall be retained for the portion
12 | of the transaction which includes the | and, buildings,

13 | fixtures, and all other inprovenents to the |and.;—er

14 (7) Any full-tinme graduate student who is enrolled in
15| a conmi ssi on-approved degree programin appraising at a

16 | college or university in this state, if the student is acting
17 | under the direct supervision of a licensed broker or a

18 | licensed or certified appraiser and is engaged only in

19 | appraisal activities related to the approved degree program
20 | Any appraisal report by the student nust be issued in the nane
21| of the supervising individual

22 (8)(a) An owner of one or part of one or nore

23 | tinmeshare periods for the owner's own use and occupancy who
24 | later offers one or nore of such periods for resale.

25 (b) An exchange conpany, as that termis defined by s
26| 721.05(14), but only to the extent that the exchange conpany
27 | i s engaged i n exchange programactivities as described in and
28 |is in conpliance with s. 721.18.

29 (9) Any person registered, licensed, or certified by
30| the departnent under part |l as an appraiser or assistant

31 | apprai ser perfornming appraisals in accordance with that part.
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1 (10) Any person who apprai ses under the unit-rule

2 | method of valuation a railroad or railroad terni nal conpany

3 | assessed for ad val oremtax purposes pursuant to s. 193.085.

4 (11) Any person, partnership, corporation, or other

5] legal entity which, for another and for conpensation or other

6 | val uabl e consi deration, rents or advertises for rent, for

7 | transi ent occupancy, any public | odging establishnment |icensed

8 | under chapter 5009.

9 (12) Any dealer registered under the Securities and
10 | Exchange Act of 1934, as anended, or any federally insured
11 | depository institution and any parent, subsidiary, or
12 | affiliate thereof, in connection with the sal e, exchange,

13 | purchase, or rental of a business enterprise to or by a person
14 | who is an accredited investor as defined by 15 U.S.C. s. 77b
15| the Securities Act of 1933, or any regul ati on adopted

16 | thereunder. This exenption applies whether stock or assets of
17 | the business enterprise are purchased or sold. The exenption
18 | does not apply to a sale, exchange, purchase, or rental of

19 | land, buildings, fixtures or other inprovenents to the |and

20 | which is not made in connection with the sal e, exchange,

21 | purchase, or rental of a business enterprise. Any reference to
22 | rental in this subsection includes a | ease transaction

23 (13) Any property managenent firmor any owner of an
24 | apartnent conplex for the act of paying a finder's fee or

25| referral fee to an unlicensed person who is a tenant in such
26 | apartnent conplex provided the value of the fee does not

27 | exceed $50 per transaction. Nothing in this subsection

28 | authori zes an unlicensed person to advertise or otherw se

29 | pronpte the person's services in procuring or assisting in

30 | procuring prospective | essees or tenants of apartnent units.
31| For purposes of this subsection, "finder's fee" or "referra
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fee" neans a fee paid, credit towards rent, or sone other
thing of value provided to a person for introducing or
arrangi ng an introducti on between parties to a transaction
involving the rental or |ease of an apartnent unit. It is a
violation of s. 475.25(1)(h) and puni shabl e under s. 475.42
for a property managenent firmor any owner of an apartnent
conplex to pay a finder's fee or a referral fee to an
unl i censed person unl ess expressly authorized by this
subsecti on.

Section 2. Section 475.15, Florida Statutes, is
amended to read:

475.15 Registration and licensing of general partners,
menbers, officers, and directors of a firm--

(1) Each partnership, limted liability partnership,
limted liability conpany, or corporation which acts as a
broker shall register with the conmm ssion and shall renew the
licenses or registrations of its nenbers, officers, and
directors for each license period. However, if the partnership
is alimted partnership, only the general partners nust be
Iicensed brokers or brokerage corporations registered pursuant
to this part. If the license or registration of at |east one
active broker nenber is not in force, the registration of a
corporation, limted liability conpany, limted liability
partnership, or partnership is canceled automatically during
that period of tine.

(2) A salesperson nmay be registered as an officer or

director of a brokerage corporation or as a general partner of

a brokerage partnership and may formand participate in

partnerships, limted liability conpanies, limted liability

partnershi ps, professional corporations, or corporations.
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Section 3. Subsection (1) of section 475.22, Florida
Statutes, is anended to read:

475.22 Broker to maintain office and sign at entrance
of office; registered office outside state; broker required to
cooperate in investigation.--

(1) Each active broker shall maintain an office, which
shal | consist of at |east one enclosed roomin a building of
stationary construction. Each active broker shall nmaintain a
sign on or about the entrance of her or his principal office
and each branch office, which sign may be easily observed and
read by any person about to enter such office antd—shatH—be—-of

eorm-sstoft. Each sign nmust contain the words "Licensed Rea

Estate Broker" or "Lic. Real Estate Broker" and the nane of

the broker and any trade nane. A partnership or corporation

sign nmust contain the nane or trade name of the firmor

corporation and the nane of at |east one broker

Section 4. Subsection (1) of section 475.25, Florida
Statutes, is anended to read:

475.25 Discipline.--

(1) The commission may deny an application for

licensure, registration, or pernit, or renewal thereof; nay
place a |icensee, registrant, or pernittee on probation; nmay
suspend a license, registration, or pernit for a period not
exceedi ng 10 years; nay revoke a license, registration, or
permt; nay inpose an administrative fine not to exceed $1, 000
for each count or separate offense; and nmay issue a reprinand,
and any or all of the foregoing, if it finds that the
|icensee, registrant, pernmttee, or applicant:

6
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(a) Has violated any provision of s. 455.227(1) or s.
475.42. However, licensees under this part are exenpt fromthe

provisions of s. 455.227(1)(i).

(b) Has been guilty of fraud, nisrepresentation
conceal nent, false pronises, fal se pretenses, dishonest
dealing by trick, schene, or device, cul pable negligence, or
breach of trust in any business transaction in this state or
any other state, nation, or territory; has violated a duty
i mposed upon her or himby law or by the terns of a listing
contract, witten, oral, express, or inplied, in a real estate
transaction; has ai ded, assisted, or conspired with any other
person engaged in any such nisconduct and in furtherance
thereof; or has forned an intent, design, or schene to engage
in any such misconduct and conmitted an overt act in
furtherance of such intent, design, or schene. It is
immaterial to the guilt of the licensee that the victimor
i ntended victimof the m sconduct has sustai ned no damage or
| oss; that the damage or | oss has been settled and paid after
di scovery of the msconduct; or that such victimor intended
victimwas a custormer or a person in confidential relation
with the licensee or was an identified nmenber of the general
public.

(c) Has advertised property or services in a nmanner
which is fraudulent, false, deceptive, or nisleading in form
or content. The conm ssion nmay adopt rul es defining nethods of
advertising that violate this paragraph.

(d)1. Has failed to account or deliver to any person
including a |icensee under this chapter, at the tine which has
been agreed upon or is required by law or, in the absence of a
fixed tinme, upon demand of the person entitled to such
accounting and delivery, any personal property such as noney,
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fund, deposit, check, draft, abstract of title, nortgage,
conveyance, |ease, or other docunent or thing of val ue,
including a share of a real estate conmission if a civil
judgnent relating to the practice of the licensee's profession
has been obtai ned agai nst the |licensee and said judgnent has
not been satisfied in accordance with the ternms of the
judgnent within a reasonable tine, or any secret or illega
profit, or any divisible share or portion thereof, which has
cone into the licensee's hands and which is not the |icensee's
property or which the licensee is not in law or equity
entitled to retain under the circunstances. However, if the

| i censee—n—goot—faithentertains doubt as to what person is
entitled to the accounting and delivery of the escrowed
property, er—+f—eoentHHectingderands—have—been—rade—upon—the
H-ecensee—for—the—escrowedproperty,—which—property—she—or—he
stHH—rmmintains—+Arher—or—his—esecrowor—trust—aceeunt—t he

l'i censee may shatt—prenptty notify the conm ssion of such
doubt s er—eonfH—ecting—dermands and shatH—pronptty:

a. Request that the conm ssion issue an escrow
di sbursenment order determining who is entitled to the escrowed
property;

b. Wth the consent of all parties, subnmit the matter
to arbitration;

c. By interpleader or otherw se, seek adjudication of
the matter by a court; or

d. Wth the witten consent of all parties, subnmit the
matter to nediation. The departnment nmay conduct nediation or
may contract with public or private entities for nediation
services. However, the nediation process nust be successfully
conpleted within 90 days followi ng the | ast demand or the
Iicensee shall pronptly enploy one of the other escape

8
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procedures contained in this section. Paynent for nediation
will be as agreed to in witing by the parties. The depart nent
may adopt rules to inplement this section.

A licensee may di shurse noneys fromthe |icensee's escrow

account w thout enploying one of the procedures in

sub- subpar agraphs a.-d. and, notwi thstandi ng any civil

liability that may exist, an adninistrative conplaint nay not

© 00 N o O W DN P

be filed against a |licensee solely because the |icensee

=
o

chooses another neans to account for, deliver, or maintain the

escrowed property. H—the+H-ecensee—promptty—enptoys—one—of—the
I . L - L o I bid I
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24 | a—t

25 2. Has failed to deposit npbney in an escrow account
26 | when the licensee is the purchaser of real estate under a
27 | contract where the contract requires the purchaser to place
28 | deposit npney in an escrow account to be applied to the

29 | purchase price if the sale is consummt ed.

30

31
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1 (e) Has violated any of the provisions of this chapter
2| or any Iawful order or rule nade or issued under the

3| provisions of this chapter or chapter 455.

4 (f) Has been convicted or found guilty of, or entered
5] a plea of nolo contendere to, regardl ess of adjudication, a

6| crime in any jurisdiction which directly relates to the

7| activities of a licensed broker or sal esperson, or involves

8 | noral turpitude or fraudul ent or dishonest dealing. The record
9| of a conviction certified or authenticated in such formas to
10 | be admissible in evidence under the | aws of the state shall be
11 | adnissible as prima facie evidence of such guilt.

12 (g) Has had a broker's or sal esperson's |icense

13 | revoked, suspended, or otherw se acted agai nst, or has had an
14 | application for such licensure denied, by the real estate

15| licensi ng agency of another state, territory, or country.

16 (h) Has shared a conmission with, or paid a fee or

17 | other conpensation to, a person not properly licensed as a

18 | broker, broker-sal esperson, or sal esperson under the | aws of
19| this state, for the referral of real estate business, clients,
20 | prospects, or custoners, or for any one or nore of the

21 | services set forth ins. 475.01(1)(a). For the purposes of

22 | this section, it is immterial that the person to whom such
23 | paynent or conpensation is given nade the referral or

24 | perfornmed the service fromwithin this state or el sewhere

25| however, a licensed broker of this state nay pay a referra

26 | fee or share a real estate brokerage comm ssion with a broker
27 | licensed or registered under the laws of a foreign state so
28 | long as the foreign broker does not violate any law of this
29 | state. However, when a broker shares a conmission with or

30 | otherwi se conpensates a sal esperson or a legal entity forned
31| and controlled by a sal esperson, that sal esperson nay share a

10
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conm ssion or otherw se conpensate persons enpl oyed by the

sal esperson or legal entity. Neither this paragraph nor s.

475.41 prevents a broker from sharing a conmi ssion on a

cooperative real estate transaction, other than a residential
sale as defined in s. 475.278(5)(a), with a person who hol ds
an active real estate license in another state or country, if:

1. Before the out-of-state |licensee perforns any act

in this state that constitutes professional real estate

activity, the licensee and the cooperating Florida broker

enter into a witten agreenent that states the terns of

cooperati on and conpensation and that states that the services
set forth in s. 475.01(1)(a), if conducted in this state, wll
be under the supervision and control of the Florida broker

that the out-of-state licensee will conply with all applicable

Florida |laws, and that civil actions may be conmenced agai nst

the licensee in the county in which a claimarises;

2. The cooperating Florida broker or a broker engaged

by the cooperating broker acconpani es the out-of-state

licensee and the client during any initial property show ngs;

and
3. Al subsequent property show ngs and negoti ations

regardi ng the transaction are conducted under the supervision

control, and express perm ssion of the cooperating Florida

broker or a broker engaged by the cooperating broker

(i) Has becone tenporarily incapacitated fromacting
as a broker or sal esperson with safety to investors or those
in a fiduciary relation with her or him because of
drunkenness, use of drugs, or tenporary nental derangenent;
but suspension of a license in such a case shall be only for
the period of such incapacity.

11
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(j) Has rendered an opinion that the title to any
property sold is good or nerchantabl e, except when correctly
based upon a current opinion of a licensed attorney at |aw, or
has failed to advise a prospective purchaser to consult her or
his attorney on the nerchantability of the title or to obtain
title insurance.

(k) Has failed, if a broker, to i mediately place,
upon recei pt, any noney, fund, deposit, check, or draft
entrusted to her or himby any person dealing with her or him
as a broker in an escrow account or, with the witten consent

of the parties to a transaction, invest the noney, fund,

deposit, check, or draft in a manner consistent with s.

18. 10( 2) , wrth—a—tit+e—conpany,—banking—iAstitution—credit+
e . o oL I I | doi

busthess—in—this—state—wherein—the—ftunds—shatH—be—kept unti

di sbursenment thereof is properly authorized; or has failed, if
a sal esperson, to imediately place with her or his registered
enpl oyer any noney, fund, deposit, check, or draft entrusted
to her or himby any person dealing with her or himas agent
of the registered enployer. The comm ssion shall establish
rules to provide for records to be nmaintained by the broker

afnt—the—ranher—n—which—such—deposi-ts—shalH—be—rade. A broker

may place and naintain up to $5, 000 of personal or brokerage

busi ness funds in the broker's escrow account, and shall be

provi ded a reasonabl e anobunt of tinme to correct escrow account

errors if there is no shortage of funds and such errors pose

no significant threat to economcally harmthe public. Funds

deposited into a broker's escrow account nust be avail able for
12
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wi t hdrawal on the 2nd busi ness day foll owi ng the banki ng day

on which the funds are deposited for any check that is drawn

on a bank within the sane federal reserve check processing

region as the bank or branch that accepts the check for

deposit or on the 5th business day foll owi ng the banki ng day

on which the funds are deposited for any check that is drawn

on a bank outside the federal reserve check processing region

of the bank or branch that accepts the check for deposit.

(1) Has nmade or filed a report or record which the
licensee knows to be false, has willfully failed to file a
report or record required by state or federal |aw, has
willfully inpeded or obstructed such filing, or has induced
anot her person to inpede or obstruct such filing; but such
reports or records shall include only those which are signed
in the capacity of a licensed broker or sal esperson

(m Has obtained a |license by neans of fraud,

m srepresentati on, or conceal nent.

(n) Is confined in any county jail, postadjudication
is confined in any state or federal prison or nental
institution; is under hone confinenent ordered in |ieu of
institutional confinenment; or, through nental disease or
deterioration, can no |onger safely be entrusted to
conpetently deal with the public.

(o) Has been found guilty, for a second tine, of any
m sconduct that warrants her or his suspension or has been
found guilty of a course of conduct or practices which show
that she or he is so inconpetent, negligent, dishonest, or
untrut hful that the noney, property, transactions, and rights
of investors, or those with whom she or he may sustain a
confidential relation, may not safely be entrusted to her or
hi m

13
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(p) Has failed to informthe commission in witing
within 30 days after pleading guilty or nolo contendere to, or
bei ng convicted or found guilty of, any felony.

(q) Has violated any provision of s. 475.2755 or s.
475. 278, including the duties owed under those sections.

(r) Has failed in any witten listing agreenent to
include a definite expiration date, description of the
property, price and terns, fee or commission, and a proper
signature of the principal(s); and has failed to give the
principal (s) a |legible, signed, true and correct copy of the
listing agreenent within 24 hours of obtaining the witten
listing agreenent. The witten listing agreenent shal
contain no provision requiring the person signing the listing
to notify the broker of the intention to cancel the listing
after such definite expiration date.

(s) Has had a registration suspended, revoked, or
ot herwi se acted against in any jurisdiction. The record of the
disciplinary action certified or authenticated in such form as
to be admissible in evidence under the | aws of the state shal
be admi ssible as prinma facie evidence of such disciplinary
action.

(t) Has violated any standard for the devel opnent or
communi cation of a real estate appraisal or other provision of
the Uni form Standards of Professional Appraisal Practice, as
defined in s. 475.611, as approved and adopted by the
Appr ai sal Standards Board of the Appraisal Foundation, as
defined in s. 475.611. This paragraph does not apply to a rea
estate broker or sal esperson who, in the ordinary course of
busi ness, perforns a conparative narket analysis, gives a
broker price opinion, or gives an opinion of value of rea
estate. However, in no event nmay this conparative narket

14
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1| analysis, broker price opinion, or opinion of value of rea

2| estate be referred to as an appraisal, as defined in s.

3| 475. 611.

4 Section 5. Section 475.252, Florida Statutes, is

5| created to read

6 475. 252 Deposit nobney and advance rent. --NMbney

7| provided to a licensee by a tenant under a rental agreenent,

8 | advance rent, or security for the rental agreenent is not

9| subject to the requirenents of this chapter or the rules of

10 [ the Florida Real Estate Commi ssion

11 Section 6. This act shall take effect July 1, 2002.

12
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14 SENATE SUMVARY

15 Revi ses provisions relating to the regulation of rea

16| EXeRpt onSlr1 SuS 33 SSBETSORS B PepSEer SR0°HER

7| BRUPCSD B LBLFLERLS: PLG FEront £URIP oL SRS,
Provi des for comm ssion sharing with out-of-state ]

18 | i censees. Revises escrow requirenents. Exenpts certain

19 deposits and advances fromregul ation

20

21

22

23

24

25

26

27

28

29

30

31
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