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l. Summary:

The bill isa specia act proposing the incorporation of the City of Port St. John, providing a
charter, providing for areferendum to approve the charter, and providing for the waiver of
certain statutory requirements for incorporation and revenue-sharing.

The hill takes effect only if approved by amgority vote of qudified dectors resding within the
proposed corporate limits of the proposed City of Port &t. John in areferendum to be caled by
the Brevard County Commission. If the referendum passes, the new municipaity of the City of
Port St. John will be incorporated effective December 31, 2002.

Il. Present Situation:
MUNICIPAL INCORPORATION
Constitutional and Statutory Provisions
Section 2, Article V11 of the FHorida Constitution

Section 2(a) of Article VIII of the Horida Congtitution provides that municipdities may be
established or abolished and have their charters amended by general or specia law. The powers
of municipalities are described in section 2(b) of Article VIII of the Horida Condtitution. A
municipality has governmenta, corporate and corporate proprietary powersin order for it to
conduct municipal government, functions and services. Unless otherwise provided by law, a
municipality may exercise any power for municipa purposes. Section 2(c) of Article VIII of the
Horida Congtitution states that municipa annexation of unincorporated territory, merger of
municipaities, and exercise of extra-territorial powers by municipdities, shdl be as provided by
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generd or specid law (an exception is Dade County, which has exclusive jurisdiction over its
municipa annexations under Article VI, Sections 11(1)(c), (5), and (6), of the Forida
Condtitution of 1885, as adopted by reference in Article V11, Section 6(€), of the 1968 Revised
Florida Condtitution).

Chapter 165, Florida Statutes

Horidalaw governing the formation and dissolution of municipal governmentsisfound in

chapter 165, Florida Statutes, the “Formation of Municipdities Act (Act).” The stated purpose of
the Act isto provide standards, direction, and procedures for the incorporation of municipdities,
and to achieve the following gods.

Orderly patterns of growth and land use;
Adequate public services,

Financid integrity in government;

Equity infiscd capacity; and

Fair cost digtribution for municipa services.

Under FHoridalaw, thereis only one-way to establish a city government where no such
government existed before: the Legidature must pass a specia act enacting the city’ s charter.
The specid act must include a proposed municipal charter that prescribes the form of
government and clearly defines the legidative and executive functions of city government, and
cannat prohibit tax levies authorized by law.

Requirements and Standards for Municipal Incorporation

Submittal of afeasihility study and aloca bill that proposes the local government charter is
required. In addition, the statutes provide standards for incorporation. These standards are:

The areato be incorporated must be compact, contiguous, and amenable to separate
municipal government.

The area proposed to be incorporated must have atotal population, as determined in the
latest official state census, specia census, or estimate of population, of at least 1,500 personsin
counties with a population of less than 75,000, and of &t least 5,000 population in counties with a
population of more than 75,000.

The area must have an average population densty of at least 1.5 persons per acre or have
extraordinary conditions requiring the establishment of amunicipa corporation with less
exiging dengty.

Any part of the area proposed for incorporation must have a minimum distance of at least
2 miles from the boundaries of an exising municipdity within the county. Alternatey, an
extraordinary natura boundary that requires separate municipa government must be present.

A proposed municipa charter that clearly prescribes and defines the form of government
and its functions and does not prohibit or redtrict the levy of authorized tax.
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The standards for incorporation may be clouded by the adoption of chapter 00-304, Laws of
Florida. Itisnot clear if section 165.061(2)(d), Horida Statutes, an incorporation standard for
incorporations resulting from mergers aso applies to incorporation standards for unincorporated
aress provided in section 165.061(1), Forida Statutes. If the provison is gpplicable, then a
municipa incorporation must honor exigting solid waste contracts in the affected geographic
subject area. However, the city may provide that the existing contracts be honored only for 5
years or the remainder of the contract term, whichever is shorter. In addition, if the city requests
written evidence of the contract duration, excluding any automatic renewals or “evergreen
provisons,” such evidence must be provided within a reasonable time.

Feasibility Study

A feasibility study is astudy of the proposed area to be incorporated. The purpose of the study is
to enable the Legidature to determine whether or not the arear 1) meets the statutory
requirements for incorporation, and 2) isfinancidly feasible. In addition, afeashility sudy must
be completed and submitted to the Legidature at least 90 days prior to the first day of the regular
Legidative Sesson during which the municipa charter would be enacted.

In 1999, the Legidature revised section 165.041, Forida Statutes, by adding new, more detailed
requirements for the preparation of the required feasibility study for any area requesting
incorporation. Specificdly, the sudy must include:

The generd location of territory subject to a boundary change and amap of the area that
identifies the proposed change.

The mgor reasons for proposing the boundary change.
Thefollowing characterigtics of the areax

A lig of the current land use designations gpplied to the subject areain the county
comprehengve plan.

A lig of the current county zoning designations applied to the subject area.
A generd statement of present land use characterigtics of the area.

A description of development being proposed for the territory, if any, and a satement of
when actua development is expected to begin, if known.

A lig of dl public agencies, such aslocd governments, school ditricts, and specid
digtricts, whose current boundary fals within the boundary of the territory proposed for the
change or reorganization.

A ligt of current service providers and estimate of the cost of services.

A list of proposed service providers and estimate of the cost of the proposed services.
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The names and addresses of three officers or persons submitting the proposal.

Evidence of fiscd capacity and an organizationd plan that, a a minimum, includes.
exidting tax bases, including ad vaorem taxable vaue, utility taxes, sales and use taxes,
franchise taxes, license and permit fees, charges for sarvices, fines and forfeitures, and
other revenue sources, as appropriate.

A 5-year operationa plan thet, at aminimum, includes proposed gaffing, building
a:qwstl on and congtruction, debt issuance, budgets.

Data and analysis to support the conclusions that incorporation is necessary and
financidly feesble.

Population projections and population dengty calculations and an explanation concerning
methodologies used for such anayss.

Evduation of the dternatives available to the area to addressits policy concerns.

Evidence that the proposed municipdity meets the standards for incorporation of section
165.061, Florida Statutes.

: Any part of the area proposed for incorporation must have a minimum distance of at least
2 miles from the boundaries of an exiging municipality within the county. Alternatdy, an
extraordinary natura boundary that requires separate municipa government must be present.

Eligibility of New Municipalities for Revenue Sharing Funds and Local Option Gas Tax
Revenues

Section 218.23(1), F.S,, providesthat for aloca government to be digible for revenue sharing
beyond the minimum entitiement in any fiscd year, the loca government is required to have:

1. Reported its finances for its most recently completed fiscd year to the Department of
Banking and Finance;

2. Made provisonsfor annud post audits of its financia accounts;

3. Levied ad vadorem taxes to produce the revenue equivaent to a millage rate of 3 mills on the
dollar based on the 1973 taxable values as certified by the property appraiser, or produce
revenue equivaent to that which would have been produced by a 3-mill ad vdorem tax. If a
new municipdlity isincorporated, the minimum amount of revenue to be raised applies to the
taxable vaues for the year of incorporation as certified by the property appraiser.

4. Caertify that persons being employed by the locd government as alaw enforcement officer
meets employment qudifications set by the Crimind Justice Standards and Training
Commission and receives an annua salary of not less than $6,000.

5. Caetify that persons employed by the loca government as firefighters meet employment
qudifications established by the State Fire Marshall.

6. Certify that each dependent specid didtrict that is budgeted separately from the local
government entity meets provisons for the annua postaudit of its financia audits.
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Section 218.245(2), F.S., setsforth criteriafor caculating an apportionment factor for
caculating revenue sharing for municipalities. The apportionment factor is caculated based on
three equaly weighted portions including:

a) Theproportion of the population of agiven municipality to the tota population of dl
the digible municipditiesin the Sates;

b) The proportion of the salestax collected within agiven municipaity to the tota sdes
tax collected within dl digible municipditiesin the Sate;

c) Theration of therdative locd ability to raise revenue; and

d) Specia adjusments for ametropolitan or consolidated government.

Section 218.26(3), F.S., requires the Department of Revenue to compute the gpportionment
factors once each fiscal year prior to July 25, for use during the fiscal year. The computation isto
be based on information submitted to the department prior to June 1 of each year, and the
gpportionment factors are to remain in effect for the fiscd year.

Section 336.025(4)(b), F.S., provides tha any newly incorporated municipdity which isdigible
to receive alocal option gas tax revenues under parts 1 and VI of chapter 218, F.S,, and which is
located in a county levying the tax, is entitled to receive a share of the tax revenues. However,

the didtribution to the newly incorporated municipdity does not begin until the firgt full fisca

year following incorporation and is ca culated based on:

1. thecounty’s per lane mile expenditure in the previous year times the lane miles within the
jurisdiction of the municipdity, in which case the county’s share is reduced proportiondly;
or

2. determined by the loca act incorporating the municipdity.

The didribution must not adversely affect the rights of holders of outstanding bonds which are
backed by the local option gas tax revenue, and the amounts distributed to the county and each
municipality shal not be reduced below the amount necessary for the payment of principa and
interest as required under the covenants of any bond resolution outstanding on the date of the
redigtribution.

Port &. John Feasibility Sudy

The community of Port &. Johnislocated in Brevard County, Foridaand islocated between
Cocoa Beach to the south and Titusville to the north. According to the feasibility sudy, the
approximate population of the area proposed to be incorporated is 22,000, with adensity of
approximately 2.08 residents per acre. Hence, the proposed City of Port John appears to meet the
minimum population requirement of 5,000 residents for incorporations in counties having
populations greater than 75,000 and the dengity requirement of at least 1.5 persons per acre.

The area proposed for incorporation does meet the distance requirement that the area proposed
for incorporation be located at least 2 miles from the boundary of an existing municipdity or
have an extraordinary natural boundary which requires separate municipal government. A
review of the geographic area proposing incorporation reveds that the City of Titusville, lies
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only 1.25 milesto the north of the area proposed for incorporation. As such, the area does not
mest the requirement that it must have a minimum distance of two miles from the boundaries of
exiging municipdities within the county. However, the law does provide thet as an dterndive,
an extraordinary naturd boundary separates the municipa governments. The Feasibility Study
represents that:

The City’ s northern boundary is 1.25 miles from the City of Titusvilleasa
result of the City of Titusvill€ s recent annexation of the TICO Airport.
However, 17 of the 62 municipal incorporations since 1975 requested an
exemption to the minimum two-mile rule. All 17 were approved. “ Overview
of Municipa Incorporations in Florida, February 2001, Legidative Committee
on Intergovernmenta Reations” Further, there exists a series of high power
transmisson lines emanaing from the Reliant dectrica generating plant

on the north sde of Kings Highway, and trangiting approximately due west
from their point of origin (outside the proposed northern boundary of the City)
that condtitutes a naturd boundary between the City of Titusville and the
proposed City.

Therefore, it gppears that the proposed municipaity may meet the dternative requirement of s.
165.061(1)(d), F.S.

The City Charter as created herein appears to provide for tota or partid waiver of the following
provisions of genera law: s. 165.06(1)(e)2., F.S. at s. 10(3); s. 218.23(1), F.S, at s. 12(8); s.
218.26(3), F.S. at s. 12(8); and s. 336.025, F.S. at s. 12(9). Therefore, it gppears that the bill
provides exemptions from generd law.

Effect of Proposed Changes:

The bill sets out the proposed charter of the City of Port St. John to be presented to el ectors
resding in the areafor incorporation for gpprova by referendum on November 5, 2002.

Section 1 of the bill setsforth thetitle of the specid act ad the “ City of Port St. John Charter.”

Section 2 of the bill contains legidative findings that the area to be incorporated is gppropriate
for incorporation.

Section 2(1). That the area comprising the City includes a compact and contiguous urban
community amenable to separate municipal government.

Section 2(2). That itisinthe best interest of public hedth, safety and welfare of the citizens of
the community to form a separate municipality with al the powers and authority necessary to
provide efficient and adequate municipa servicesto its resdents.

Section 3. Incorporation

Section 3(1):  Provides the effective date of incorporation as December 31, 2002.
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Section 3(2):  Provides corporate boundaries as described in s. 9(1).
Section 3(3):  Provides for a council-manager form of government.

Section 4. Municipa Powers - Provides that the City shall be abody corporate and politic
having dl powers of amunicipdity as provided for by State Congtitution and statutes, with al
governmental, corporate, and proprietary powers necessary to conduct municipa government,
perform municipa functions and render municipa services.

Section 5. City Council
Section5(1):  City Council; Compostion; Qudlifications

Section 5(2)(a): Composition - Provides for a seven-member city council conggting of a
mayor and six council members. Each member shdl be eected and serve at large. Each
member must be aresident at the time of quaifying and shal maintain resdency within the City
limits

Section 5(1)(b): Qudifications for Office - Each candidate shall be a qualified eector of
the City; shdl submit a petition with signatures of at least one percent of the resdent electorate,
or shdl pay the city cderk aqudifying fee of 10 percent of the sdary of the office. Each
candidate shdl resde within the City boundary at the time of qudification; and mantain
resdency during hisor her term. Additiondly, mayord candidates and an € ected mayor shall
resde within the city limitsfor at least 45 weeks of each year.

Section 5(2):  Termsof Office - The term of office shdl be four years, however, to achieve a
staggering of terms; initialy, the mayor and even numbered seets shall serve four years, odd
numbered seats will serve two years. No mayor or council member shall serve more than two
successve termsin the same seet. Each member shdl remain in office until his or her successor
is elected and assumes the duties of the office at the first meeting of the new council.

Section5(3):  Powersand Duties of Council - Provides for powers and duties of the council.
Section 5(4):  Powers and Duties of the Mayor - Provides for powers and duties of the mayor.

Section 5(5):  Vice Mayor; Election and Duties - Provides for the annud eection by the council
of vice mayor and provides for when the eection shdl take place; and for the duties of such
office.

Section 5(6):  Compensation and Expenses - Provides for compensation as established by
ordinance and for the rembursement of reasonable expenses while in the performance of officid
duties.

Section 5(7):  Vacancies, Forfeture of Office, Sugpenson, Recal, Filling of Vacancies -
Provides for the manner in which an office may become vacant; for forfeiture of office; for
suspengon from office; for recall; and for the method of filling vacancies.
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Section 5(8):  City Council Meetings, Organizational Meeting, Quorum, and Specid Meetings -
Provides for the organizationa meeting of the council; provides for a quorum by mgority;
provides for specid meetings and notice thereof.

Section 5(9):  City Records - Provides for the keegping of public records, authentication, a
codification of current ordinances and resolutions, and for the Sgning and atesting of same.

Section 5(10): Limit of Employment of Council Members - Prohibits the employment by the city
of any Stting mayor or member of the council, and for the prohibition againgt their employment
for one year after leaving office.

Section 5(11): Noninterference by City Council - Prohibits the interference of the council and its
members of the performance of duties of any city employee under the direct or indirect
supervison of the city manager or city attorney.

Section 6 Charter Officers - Providesfor the city manager and city attorney as charter
officers.

Section 6(1): Desgnated Charter Officer; Appointment, Remova, Compensation, Filling of
Vacancies, Candidate for City Office - Provides for the appointment, remova, compensation,
filling of vacancies, and candidacy requirements of charter officers.

Section 6(2):  City Manager; Qudifications, Residency, Powers and Duties - Within 6 months
of gppointment the city manager must maintain residency within the corporate limits of the city;
however, the council may extend the six months for an additional Sx months. Also provides for
the powers and duties of the city manager.

Section 6(3):  City Attorney; Qudifications, Residency, Powers and Duties - Provides for the
qudifications of the city attorney. Provides that thereis no resdency requirement. Provides for
the powers and duties of the city attorney.

Section 7 Budget and Appropriations

Section 7(1): Fiscd Year - Provides that the fiscal year will be October 1 through September 30
of the succeeding year.

Section 7(2):  Budget Adoption - Provides for the adoption of the annual budget.

Section 7(3):  Appropriation Amendments During the Fiscal Y ear; Supplementa
Appropriations; Reduction of Appropriations; Transfer of Appropriations, Limitations, Effective
Date - Provides that the council may by resolution make supplemental gppropriations. Provides
for actionsin the event of abudget shortfdl. Provides for the transfer of appropriations among
units of the city government. Provides certain limitations on reductions and transfers.

Section 8 Elections

Section 8(1):  Electors- Providesfor eector qualifications.
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Section 8(2):  Nonpartisan Elections - Provides for nonpartisan elections.
Section 8(3):  Qudifying for Office - Provides manner of candidate qualification.

Section 8(4):  Schedule for Regular Elections and Primaries - Provides for the schedule of
regular eections and primaries and for eectionsto fill vacancies.

Section 8(5):  Schedule for Specid Elections - Provides for the scheduling of specid dections.

Section 8(6):  Determination of Election to Office - Provides for various contingencies and for
the determination of eections.

Section 8(7):  City Canvassing Board - Provides for a city canvassing board and the duties
thereof.

Section 9 Land Description - Provides the city boundary and for the change thereof in
accordance with generd law regarding annexations without the necessity of a charter
amendment.

Section 9(1):  City Boundaries - Providesthe initia legd description of the City.
Section 10  Generd Provisons

Section 10(1): Charter Amendment - Provides that the charter may be amended in accordance
with ch. 166, F.S. Providesthat the form, content and certification of any petition to amend the
charter shall be established by ordinance.

Section 10(2):  Charter Review; Schedule, Charter Review Committee - Provides for charter
review, aschedule for charter review, the gppointment of a charter review committee; and the
procedure for charter review.

Section 10(3): Initiative and Referendum - Providesfor citizen initiative and referendum
procedures. Provides that aminimum of 10 percent of the qualified city eectorate shdl be
required to petition the council to propose an ordinance or require reconsideration of an adopted
ordinance or to propose an amendment to the charter. However, the section appears to include
an inaccurate citation to s. 165.061(1)(e)2., F.S.

Section 10(4): Standards of Conduct - Provides for the standard of conduct of al eected officids
and employees of the City.

Section 11  Severability - Providesfor severahility.
Section 12 Trangtion Schedule

Section 12(1): Referendum - Providesfor a referendum on November 5, 2002, for the voter
goprovad of thishill.
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Section 12(2): Cregtion and Establishment of City - Providesthat the City is crested and
established effective December 31, 2002.

Section 12(3): Initid Election or Council Members, Dates, Qudifying Period, Certification of
Election Results, Induction into Office - Provides for the initia eection of the council and mayor
on February 4, 2003, with a primary on January 15, 2003, if necessary. Provides for the
qudifying period; certification of eection results, and induction into office,

Section 12(4): Transtion Services and Compensation - Provides for trangtion services and the
compensation therefore.

Section 12(5): Fird-Year Expenses - Providesfor thefirst year' s expenses,

Section 12(6): Trangtiond Ordinances and Resolutions - Provides for the adoption of and
expiration of trangtiona ordinances and resolutions.

Section 12(7): Trandtiond Comprehensve Plan and Land Development Regulation - Provides
that the applicable provisons of the Brevard County Comprehensive Plan shall remain in effect
asthetrangtiona comprehensive plan of the City until the City adoptsits own comprehensve

plan.

Section 12(8): Shared Revenues - Provides for the sharing of revenues of programs of the state
as of thefirgt day of the month after the first meeting of the council. Provides for certain waiver

of ss. 218.23(1), and 218.26(3) F.S., that would alow the City of Port St. John to obtain revenue
sharing dollars before it has met the atutory requirements for revenue sharing dollars.

Section 12(9): Loca Option Gas Tax Revenues - Provides that s. 336.025, F.S., notwithstanding,
the City shdl be entitled to receive loca option gas tax revenues beginning January 1, 2003, in
accordance with an interloca agreement, until the City becomes dligible for loca option gastax
revenue digtribution, before the City has been in existence for afull fiscd year.

Section 13 Providesthat the bill will take effect upon a mgority approva of qudified voters
residing in the proposed corporate limits of the City; and that the section will take effect upon
becoming alaw.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

None.
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C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

Theincorporation of the City of Port St. John will affect the revenue sharing and gas tax
monies received by Brevard County and the other municipdities within Brevard County.

VI. Technical Deficiencies:

Section 10(3) of the bill contains an incorrect citation to s. 165.061(1)(e)2., F.S. The correct
citation should be sections 166.031, F.S,, relating to charter amendments, and 166.041, F.S.,
relaing to the procedure for adopting ordinances.

Section 12(7)(b) reating to the powers and duties of other governmenta entities as applied to the
City of Port &. John is overly broad. The paragraph states that: “al powers and duties of the
Brevard County Planning and Land Deve opment Regulations Council, any boards of adjustment
and appedls created pursuant to statutory trade codes, the Port St. John Specia District
Governing Board, and the Brevard County Commission, as set forth in these trandtiona zoning
and land use regulations, shal be vested in the City Council of Port St. John until such time as

the city council delegates dl or a portion thereof to another entity.” The section should be
clarified that only those powers of the other governmenta entities that apply to zoning and land
use regulaion within the new municipdity are vested in the City Council of Port &. John.

VII. Related Issues:
None.
VIII. Amendments:

#1 by Comprehensve Planning, Locd and Military Affars:
Deletes an incorrect statutory citation.

This Senate staff anadlysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




