Florida Senate - 2002 CS for SB 2140

By the Cormittee on Regul ated | ndustries; and Senator Mtchel

315-2131-02

1 Abill to be entitled

2 An act relating to the tobacco settl enent;

3 creating part Il of ch. 210, F.S., consisting
4 of ss. 210.81-210.90, F.S.; providing a short
5 title; providing |egislative purpose; defining
6 terns; prohibiting a pernmittee or |icensee

7 under ch. 210, F.S., from shipping or

8 possessing for sale in or out of this state

9 cigarettes not included on a list approved by
10 the Division of Al coholic Beverages and Tobacco
11 of the Departnent of Business and Professiona
12 Regul ation; requiring the division to annually
13 prepare a |ist of certified cigarette brands;
14 provi di ng requi renents under which a

15 manuf acturer's brands may be included on the
16 list; providing requirenents for certification
17 requiring that the division notify a

18 manuf acturer and the Attorney Ceneral of its
19 determ nation of certification; requiring
20 reports by a permittee or licensee; authorizing
21 the division to i npose penalties against a
22 permttee or licensee who violates the
23 prohi bition agai nst the sale or shipnent of
24 certain cigarettes or who violates certain
25 reporting requirenments; requiring that the
26 Attorney General seek an injunction or bring an
27 action in circuit court to enforce the act;
28 aut hori zi ng a manufacturer to bring an action
29 chal | engi ng a determ nation nade by the
30 division with respect to enforcing the act;
31 requiring that the division update the |ist of
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1 approved cigarettes; providing for sharing

2 information; providing for confidentiality;

3 providing an effective date.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Part IIl of chapter 210, Florida Statutes,
8 | consisting of sections 210.81, 210.82, 210.83, 210.84, 210. 85,
9| 210.86, 210.87, 210.88, 210.89, 210.90, and 210.91, Florida
10| Statutes, is created to read

11 210.81 Short title.--This part may be cited as "The
12 | Tobacco Settlenment Protection Act."

13 210.82 Purpose.--The purpose of this part is to

14 | protect Florida's paynents under its settlenents with various
15| cigarette manufacturers.

16 210.83 Definitions.--As used in this part, the term
17 (1) "Cigarette" nmeans a cigarette as defined in s.

18 | 210. 01, and includes roll-your-own tobacco. For purposes of
19 | this subsection, 0.09 ounces of roll-your-own tobacco
20| constitutes one individual cigarette.
21 (2) "Division" neans the Division of Al coholic
22 | Beverages and Tobacco of the Departnent of Business and
23 | Prof essional Regul ation
24 (3) "Licensee" neans any person who holds a license as
25| a distributor under part 11.
26 (4) "Master Settlenment Agreenent" neans the settlenent
27 | agreenent and rel ated docunents entered i nto on Novenber 23,
28 | 1998, by the MBA states and certain tobacco product
29 | manufacturers, and includes any anendnents thereto.
30 (5) "MBA state" neans a settling state as defined in
31| section I1(qgq) of the Master Settlenent Agreenent.
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1 (6) "MSA Statute" neans the statute enacted by an MSA
2| state to inplenment Exhibit T to the Master Settlenent

3 | Agreenent.

4 (7) "Participating manufacturer" neans a participating
5| manufacturer as that termis defined in section II(jj) of the
6 | Master Settlenent Agreenent and any anmendnents thereto.

7 (8) "Permttee" neans a person who holds a permt as a
8 | whol esal e deal er, distributing agent, or exporter under part
9|1

10 (9) "Tobacco product manufacturer" neans a tobacco

11 | product nmanufacturer as that termis defined in section Il (uu)
12 | of the Master Settlenent Agreenent.

13 210.84 Prohibition.--It is unlawful for a pernmittee or
14 | licensee to ship, sell, or deliver to any person in this state
15| or another state cigarettes belonging to a brand fam ly not

16 | included on the list prepared by the division under s. 210. 85,
17 | or to possess those cigarettes for shipnent, delivery, or

18 | sale.

19 210.85 List of approved cigarettes.--The division

20 | shall annually prepare, and by June 1 of each year shal

21 | transnmit to all pernmittees and |icensees and post on the

22 | website of the division, alist of all brand famlies

23 | manufactured for sale to consunmers within the United States
24 | by:

25 (1) Each tobacco product manufacturer that has

26 | provided the division, by May 1 of the year in question or

27 | previously, a certification, under penalty of perjury, that it
28 |is a participating manufacturer, and the nanes of all brand
29 | fanilies made or sold by the manufacturer; and

30 (2) Each tobacco product manufacturer that has

31| provided the division, by May 1 of the year in question, the
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certification described in s. 210.86 which the division has

approved under that section, and the nanes of all brand

fam lies nade or sold by the manufacturer.

210.86 Certification by certain manufacturers.--
(1) CERTIFI CATION. - - A tobacco product nanufacturer
that is not a participating manufacturer shall, as a condition

of inclusion in the |list prepared under s. 210.85, certify to

the division, by May 1 of the year in question, under penalty

of perjury, that the manufacturer will in good faith nmake al

escrow paynents required by the MBA Statute of each MSA state

for sales of its cigarettes during the current cal endar year

and that the manufacturer has made in good faith all escrow

payments required by the MSA Statute of each MBA state for

sales of its cigarettes during the precedi ng cal endar year

The manufacturer shall furnish the information that the

division requires to determine whether the certification is

true and correct. For purposes of the certification described

in this subsection, a tobacco product manufacturer is

consi dered to have made in good faith all escrow paynents

required by the escrow statute of an MBA state if the escrow

payrments made by the manufacturer accord with:
(a) The MSA state's finding of the nunber of units of
the manufacturer's cigarettes that were sold in the state

during the year in question as neasured by excise taxes

collected by the MSA state with respect to all such

ci garettes;
(b) An agreenent between the tobacco product

manuf acturer and the MSA state with respect to the

manuf acturer's obligations under the MSA Statute of the MSA

state; or
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(c) An order of a court of conpetent jurisdiction

regardi ng the manufacturer's escrow paynent obligation under
the MBA Statute of the MSA state.

(2) APPROVAL. --The division shall approve the
certification of a tobacco product nanufacturer under

subsection (1) if each MSA state confirns in witing to the

division the validity of the certification nade by the tobacco

pr oduct nmanufacturer.
(3) NOTI CE OF DETERM NATI ON. - - The di vi si on shal
promptly notify the manufacturer and the Attorney General of

any approval or rejection nmade under subsection (1). Before

the filing of any action by either party in court or the
nodi fication of the list under s. 210.85 or s. 210.90, the
parties shall work in good faith for 15 business days fromthe

date of the manufacturer's receipt of a notice of a rejection

of the certification in order to resolve any issues causing

the Attorney General to reject the certification
(4) DEFINITION --As used in this section, references
to cigarettes "sold to consuners within" a state include any

cigarettes sold to consuners within the state, whether sold by

the manufacturer directly or by a distributor, retailer, or

simlar internediary.

210.87 Reports.--Each permittee and |licensee shal

report to the division all shipnents, deliveries, and sal es of

cigarettes to persons in this state and other states during

the preceding cal endar quarter. The report nust state, by

manuf acturer and brand fanmly, the quantity of cigarettes

shi pped, delivered, or sold to persons in each state.

210.88 Adnministrative penalties and injunctive

relief.--
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(1) PENALTIES.--Upon a finding of a violation of s.
210.84 by a permittee or licensee, the division may inpose

upon the pernittee or licensee a civil penalty in an anpunt

not to exceed the greater of 500 percent of the retail value

of the cigarettes shipped in violation of s. 210.84 or $5, 000.

Upon a finding of a second or subsequent violation by a

permittee or licensee of s. 210.84, the division my suspend

or revoke the license of the licensee or the pernit of the

permttee.
(2) INJUNCTIONS. --The Attorney CGeneral, on behal f of
the division, nmay seek an injunction to restrain a pernmttee

or licensee fromshipping cigarettes in violation of s. 210.84

or to conpel a pernittee or licensee to subnit the information
required by s. 210. 87.

(3) ACTI ONS AGAI NST MANUFACTURERS. - - Based on credibl e
i nformation provided by authorities in an MSA state or other

credible information, the Attorney General shall bring an

action in circuit court against a tobacco product nmanufacturer

for filing a false certification under of s. 210.86. Upon a

finding that the manufacturer has filed a false certification

the court shall issue a permanent injunction prohibiting the

manuf acturer fromselling cigarettes, directly or through a

distributor or other internediary or internediaries, to

permttees and licensees within the state for a period not to

exceed 2 years.

210.89 Review of division's determni nation.--Before the

di vi sion may exclude or renpve fromthe list described in s.

210.85 the brand fanmilies of a tobacco product, the division

nmust conply with s. 210.86(3). After the expiration of the

15-day period specified in s. 210.86(3), a tobacco product

manuf acturer nmay chall enge the division's rejection of a
6
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1| certification as erroneous and seek relief by bringing an

2| action in the appellate district where the division maintains
3|its headquarters or where a party resides or as otherw se

4 | provided by law to challenge the division's determnation

5] Upon the filing of an action, the division's deternination

6 | shall be stayed for 10 days. The court may extend the stay

7 | upon a showi ng by the manufacturer, after notice to the

8| division, that it has a substantial probability of success in
9| the action and would suffer irreparable injury in the absence
10| of a stay.

11 210.90 Additional authority.--

12 (1) REVISION OF LIST.--The division shall update as

13 | necessary, but no less often than nonthly, the |ist described
141 in s. 210.85 in order to correct m stakes; to renove brand

15| fanilies, including brand families of tobacco product

16 | manufacturers that have failed to nake escrow paynents

17 | required by the MSA Statute of an MSA state; to restore brand
18 | fanilies of tobacco product manufacturers that have corrected
19 | such failures; and to add new brand fanm |ies of tobacco
20 | product manufacturers otherw se qualifying for inclusion
21 (2) | NFORMATI ON SHARI NG - - The divi sion and Attorney
22 | General may share with each other and with other authorities
23 | information they receive under this part, and may conbi ne that
24 | information with information received fromauthorities in
25| other states for purposes of anal ysis and enforcenent.
26 Section 2. This act shall take effect upon becoming a
27 | | aw.
28
29
30
31
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSE?EEITUTE FOR

The Committee Substitute del etes provisions on |egislative
intent and purpose, audits, applications for permts, and due
dates of initial reports and certifications.
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