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l. Summary:

This CS creates a new section of law to dlow certain rurd countiesto levy a specid assessment
to fund Emergency Medica Services (EMS).

Thishill creates section 125.271 of the Horida Statutes.
Il. Present Situation:

Congtitutional Preemption of Formsof Taxation to the State
Under the Florida Condtitution, all taxes other than ad valorem taxes are preempted to the Sate
except as authorized by genera law.

Article VII, section 1(a8), Florida Condtitution, provides:

No tax shall be levied except in pursuance of law. No state ad valorem taxes shdl be
levied upon red edtate or tangible persond property. All other forms of taxation shdl be
preempted to the state except as provided by generd law.

Article VI, section 9(a), Florida Condtitution, provides:

Counties, schooal didricts, and municipdities shdl, and specid digtricts may, be
authorized by law to levy ad vaorem taxes and may be authorized by generd law to levy
other taxes, for their respective purposes, except ad vaorem taxes on intangible persona
property and taxes prohibited by this condtitution.
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All loca government revenue sources are not taxes that require generd law authorization. Vaid
gpecia assessments and fees are home-rule revenue sources that do not require generd law
authorization. However, if a county or municipal ordinance enacting a Specia assessment or fee
does not meet the legd sufficiency test for avaid specia assessment or feg, it is consdered atax
requiring generd law authorization. [Collier County v. State, 773 So. 2d 1012 (Fla. 1999)]

Special Assessments (Background)

Specia assessments are a home rule revenue source that may be used by aloca government to
fund local improvements or essential services. In order to be valid, specia assessments must
meet legd requirements as articulated in FHorida case law. The greatest chdlengeto avaid
gpecia assessment isits classification as atax by the courts.

The courts have defined the differences between a specia assessment and atax. Taxes are levied
for the generd benefit of residents and property rather than for a specific benefit to property. As
established by case law, two requirements exist for the imposition of avaid specid assessment.
Firdt, the property assessed must derive a specid benefit from the improvement or service
provided. Second, the assessment must be fairly and reasonably apportioned among the
properties that receive the specid benefit. If aloca government's special assessment ordinance
withstands these two legd requirements, the assessment is not considered atax. [See City of
Boca Rotan v. State, 595 So. 2d 25 (FLA. 1992)

The specid benefit and fair gpportionment tests must be incorporated into the assessment rate
gructure. The development of an assessment rate structure involves determining the cost to be
gpportioned, alocating program costs into program components, and apportioning these costs to
each eligible parcel based upon factors such as the property use and physica characteristics of
the parcd.

Another important digtinction in relevant descriptions of locad government revenuesis between
gpecia assessments and user or service charges. While specid assessments and service charges
are Smilar in many respects, akey differenceisthat a specid assessment is an enforceable levy
while asarvice charge or feeisvoluntary.

A specid assessment may provide funding for capital expenditures or the operationa costs of
services provided that the property, which is subject to the assessment, derives a specid benefit
from the improvement or service. The courts have upheld a number of assessed services and
improvements, such as. garbage disposal, sawer improvements, fire protection, fire and rescue
sarvices, street improvements, parking facilities, downtown redevel opment, sorm-water
management services, and water and sawer line extensions.

Eligibility Requirements

The authority to levy specia assessmentsis based primarily on county and municipa home rule
powers granted in the Florida Condtitution. In addition, statutes authorize explicitly the levy of
gpeciad assessments; for counties, section 125.01, F.S,, and for municipdities, Chapter 170, F.S.
Specid didricts must derive their authority to levy specid assessments through generd law or

specid act.
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County governments are authorized, pursuant to s. 125.01(1), F.S,, to establish municipa service
taxing or benefit unitsfor any part or dl of the unincorporated area of the county for the purpose
of providing anumber of municipa-type services. Such services can be funded, in whole or in
part, from specia assessments. The boundaries of the taxing or benefit unit may include dl or

part of the boundaries of a municipaity subject to the consent by ordinance of the governing

body of the affected municipdity. Counties may aso levy specid assessments for county
puUrposes.

Pursuant to s. 125.01(5), F.S., county governments may create specia districts to include both
the incorporated and unincorporated areas, subject to the approva of the governing bodies of the
affected municipdities. Such didricts are authorized to provide municipa services and facilities
from funds derived from service charges, specia assessmerts, or taxes within the district only.

Municipalities dso have the authority, pursuant to chapter 170, F.S., to make local municipa
improvements and provide for the payment of dl or any part of the costs of such improvements
by levying and collecting specid assessments on the abutting, adjoining, contiguous, or other
specidly benefited property. Such decison by the governing body to make any authorized public
improvement and to defray dl or part of the associated expenses of such improvement must be
S0 declared by resolution.

Authorized Uses

Section 125.01(1)(q), F.S., outlines the many facilities and services that can be funded from the
proceeds of specia assessments imposed by county governments, viathe municipa service
taxing or benefit units. These may include fire protection, law enforcement, beach erosion
control, recreation service and facilities, water, dternative water supplies, Streets, Sdewalks,
dtreet lighting, garbage and trash collection and disposal, waste and sewage collection and
disposd, drainage, trangportation, indigent hedlth care services, menta hedlth care services and
other essentid facilities and municipa sarvices.

Section 170.01, F.S,, outlines the many facilities and services that can be funded from the
proceeds of specid assessments imposed by municipal governments. In addition, s. 171.201,
F.S., authorizes the governing body of amunicipdity to levy and collect specid assessmentsto
fund capital improvements and municipa services, including, but not limited to, fire protection,
emergency medica services, garbage disposal, sawer improvement, street improvement, and
parking facilities. Under the section, the governing body of amunicipdity is authorized to
gpportion costs of such specia assessments based on:

The front or square footage of each parcel of land; or

An dternative methodology, so long as the amount of the assessment for each parcd of
land is not in excess of the proportional benefits as compared to other assessments on
other parcels of land.

Litigation

In arecent case [SMIM Properties, Inc. v. City of North Lauderdale, 760 So.2d 998 (Fla. 4th
DCA 2000)], the Fourth Didtrict Court of Appeas consdered the vaidity of amunicipa specid
assessment used to fund the cost of an integrated fire rescue EMS program. Following the tria
court’s summary judgment on behdf of the city finding that the Soecid assessment conferred a
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specia benefit to property, property owners appeaed arguing that the assessment for emergency
medica servicesisan invalid ad vaorem tax clothed as a specid assessment. The court held that
it could separately analyze each of the services funded within the integrated fire services budget
to insure that each component survived the required specid benefits test for vaid specid
assessments. The court found that emergency medica services provided by the city did not
confer aspecid benefit on property, and thus the assessment for those services was an invaid ad
vaorem tax clothed as a special assessment.

Regarding s. 170.201, F.S,, the court rgected the city’ s argument that this statute requires that
the assessment in the case be vaidated. Viewing the statutory section as being designed to offer
guidance to municipdities in the exercise of their authority to levy and collect assessments
“againgt property benefited,” the court noted that it read the provisions of chapter 170, F.S,, asa
whole as gpplying only to services which benefit the burdened property. The court concluded
that s. 170.201, F.S., may not be properly applied to savage the assessment for EMS servicesin
this case because without a showing of specia benefit to property, the assessment amountsto an
improper tax.

Administrative Procedures

Chapter 197, F.S,, governs tax collections, sdles and liens. "Non-ad vaorem assessment” is
defined in s. 197.3632, F.S., as only those assessments that are not based on millage and which
can become alien againgt a homestead as permitted in s. 4, Art. X of the State Condtitution.
Section 4(a), Art. X of the State Condtitution provides, in pertinent part, "There shdl be exempt
from forced sale under process of any court, and no judgment, decree or execution shal be alien
thereon, except for the payment of taxes and assessmentsthereon .. "

Section 197.3631, F.S,, authorizes local governments to collect non-ad vaorem assessments by
one of two methods -- ether the uniform method set forth in ss. 197.3632 and 197.3635, F.S,, or
"any dternative method which is authorized by law." Section 197.3632(3), F.S,, requires|ocd
governments decting to use the uniform method of collecting assessments for the first time to
adopt aresolution at a public hearing prior to January 1, or March 1 if the property gppraiser and
tax collector agree. The resolution must state the need of the levy and include alegd description

of the property subject to the levy. In addition, the loca government must publish notice of its
intent to use the uniform method for collecting such assessment.

Paragraph (a) of s.197.3632(4) F.S., requires alocal government to adopt a non-ad vaorem
assessment roll at a public hearing held between June 1 and September 15 if:

The non-ad valorem assessment islevied for the first time;

The non-ad valorem assessment isincreased beyond the maximum rate authorized by law
or judicid decree a the time of initid imposition;

The local government's boundaries have changed, unless al newly affected property
owners have provided written consent for such assessment to the local governing board;
or

Thereis achangein the purpose for such assessment or in the use of the revenue
generated by such assessment.
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Paragraph (b) of s. 197.3632(4), F.S., requiresthat at least 20 days prior to the public hearing, the
locd government must notice the hearing by mall and by publication in a newspaper generdly
circulated within each county contained in the boundaries of the local government. The notice

must be sent to each person owning property subject to the assessment and must include, in part,
the following information:

the total amount to be levied againgt each parcd;
the number of such units contained within each parcd; and
the totd revenue the loca government will collect by the assessment.

However, notice by mail isnot required if notice by mail is otherwise required by genera or
specid law governing the taxing authority and the notice is served a least 30 days prior to the
authority's public hearing. The published notice must contain at least the following information:

the name of the loca governing board;

ageographic depiction of the property subject to the assessment;

the proposed schedule of the assessment;

the fact that the assessment will be collected by the tax collector; and

adtatement that all affected property owners have the right to appear at the public hearing
and the right to file written objections within 20 days of the publication of the notice.

Subsection (6) requiresthat if the non-ad valorem assessment is to be collected for a period of
more than 1 year or is to be amortized over anumber of years, the local governing board must so
gpecify and is not required to annually adopt the nonad val orem assessment roll.

Litigation

In 1999, the 4" DCA ruled that the City of Port S. Lucie failed to comply with the provisionsin
S. 197.3632(4), F.S., when it increased the assessment and changed the formula for determining
the storm-water utility assessment againg property initsjurisdiction. Atlantic Gulf Communities
v. City of Port . Lucie, 764 So.2d 14 (Fla. App. 4 Dist. 1999) While proper notice and public
hearing were made in the initid year of the assessment, increases and changes in subsequent

years were not noticed and consdered in public hearings. The court ruled that each time the
storm-water fee was increased or the rate was modified, such new assessment was “levied for the
fird time” within the meaning of s. 197.3632(4)(a), F.S., thereby triggering the notice and

hearing provisions of the statute. Furthermore, the court stated that the contents of the notice of
public hearing required by s. 197.3632(4)(b), F.S., support this reading of the Statute.

Effect of Proposed Changes:

Section 1 creates s. 125.271, F.S., anew section of law that dlows certain countiesto levy a
gpecid assessment to fund Emergency Medica Services (EMS). Eligible countiesinclude:

counties within arura area of critica economic concern, as designated by the Governor;
acounty with a population of 75,000 or less on the effective date of this act that has
levied at least 10 mills of ad vaorem tax for the previous fiscal year; or
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a county which had adopted an ordinance authorizing the imposition of an assessment for
EMS prior to January 1, 2002.

Once qudified, acounty remains qudified to levy this specid assessment for EMS.

The CS includes language providing that the authorization provided in this new section “shdl be
construed to be generd law authorization pursuant to ss. 1 and 9 of Art. VI, of the State
Condtitution” -- atax authorized by genera law.

Specid assessments for EMS levied by a county prior to the effective date of the act “ are ratified
and vdidated in dl respectsif they would have been vdid had this section been in effect at the
time they were levied.” However, this legidation will not validate assessments in counties with
litigation challenging the vdidity of an assessment pending on January 1, 2002.

Section 2 provides that the act will take effect upon becoming alaw.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

This CS cresates a new section of law to alow counties within arurd area of critica
€conomic concern, or a county with a population of 75,000 or less on the effective date of
this act that has levied a least 10 mills of ad valorem tax for the previousfisca year, to
levy aspecid assessment to fund EMS.

Currently, there are 14 counties located in areas designated by the Governor asrurd areas
of critical economic concern, to include: Cahoun, Franklin, Gadsden, Gulf, Holmes,
Jackson, Liberty and Washington counties (pursuant to Executive Order # 99-275); and
DeSoto, Glades, Hardee, Hendry, Highlands, and Okeechobee counties (pursuant to
Executive Order # 01-26).

In FY 2000, the following counties were at the statutory 10-mill ad valorem tax cap: Bay,
Bradford, Cahoun, Dixie, Glades, Gilchrist, Gadsden, Jefferson, Lafayette, Madison, and
Union.
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V1.

VILI.

VIII.

B. Private Sector Impact:

This CS provides new statutory authority for certain countiesto levy specid assessments
for EMS. Asaresult, property owners may be required to pay such specia assessments.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

The 2001 Legidature passed SB 1020, which includes some provisons similar to those included
in CSYSB 2178. The Governor vetoed the bill. The following is taken from the Governor’ s veto

message:

Senate Bill 1020 sgnificantly broadens the taxing authority of counties and cities by
transforming a statute relating to specid assessmentsinto a Satute that gives genera law
authorization for taxes. While the fiscal impacts of such a change are uncertain, Senate
Bill 1020 would clearly expand the ability of counties and cities to generate tax revenues
beyond current congtitutiona limitations for property taxes. This specific language was
added to the hill on the Senate floor without going through a committee and without
public debate raisng concerns over the avareness of the implications of this change.
While | remain sengtive to the financid needs of rura counties, this legidation is not
narrowly crafted to address those needs. It should also be noted that even in the absence
of thislegidation, rura counties gtill have other revenue-raisng methods, such as
municipa service taxing units, available to them to help address these needs.

Although CS/SB 2178 includes some provisions smilar to those included in SB 1020, there is
one important difference. CSYSB 2178 includes a more limited authorization -- a gpecia
assessment authorization for acounty that is located in arurd area of critical economic concern,
isarurd county at the statutory 10-mill ad vaorem tax cap, or has previoudy levied an
assessment.

Amendments:

None.

This Senate saff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




