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l. Summary:

Committee Subdtitute for Senate Bill 218 extends the right granted under current law for disabled
persons of being accompanied in public facilities by specidly trained service dogs to persons
who are subject to epilepsy or other such seizure disorders. The committee subgtitute also
imposes crimina pendties againgt anyone who denies or interferes with the admittance to, or
enjoyment of, a public facility by persons who are subject to epilepsy or other such seizure
disorders and who are accompanied by a service dog.

This committee subgtitute substantially amends section 413.08, FHorida Statutes.

I. Present Situation:
Florida’'s Right of Disabled Personsto be Accompanied by a Dog Guide or Service Dog
Under current law, adeaf or hard of hearing person, totaly or partially blind person, or
physicaly disabled person has the right to be accompanied in public facilities by a dog guide or
service dog that is specidly trained for that purpose (s. 413.08(1), F.S.). These public facilities
indude:

Transportation: Common carriers, airplanes, motor vehicles, railroad trains, motor buses,
sreetcars, boats, and other public conveyances or modes of transportation.

Lodging and Other Public Places: Hotels, lodging places, places of public accommodation,
amusement, or resort, and other places to which the generd public isinvited.
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The current law requires that a dog guide or service dog be capable of being properly identified
as being from arecognized school for seeing-eye dogs, hearing-ear dogs, service dogs, or guide
dogs. A public facility must permit dog guides or service dogs to accompany a disabled person,
but may not impaose an extra charge on the disabled person for the dog. A disabled personiis
ligble for any damage done by his or her dog to the premises of the public facility.

Any person, firm, or corporation (or the agent of any person, firm, or corporation) who denies or
interferes with admittance to, or enjoyment of, the rights of a deaf person, ahard of hearing
person, atotaly or partialy blind person, or an otherwise physicaly disabled person is subject to
crimina prosecution as a misdemeanor of the second degree (s. 413.08(2), F.S.). The maximum
pendty for each violation is 60 daysin jail and a$500 fine (ss. 775.082 and 775.083, F.S.).
Because current law establishes that being accompanied in public facilities by adog guide or
service dog isa*“right,” these crimind penaties would apply when a public facility prohibitsa
disabled person from being accompanied by his or her dog.

The current law aso extends the right to be accompanied by a dog guide or service dog (for deaf
or hard of hearing, blind, or mobility impaired persons) to the trainer of a dog while engaged in
such training, but also establishes the trainer’ s liahility for damage done by a dog to a public
facility (s. 413.08(7), F.S.). The criminal pendties (misdemeanor of the second degree) also
apply when apublic facility denies or interferes with admittance to a trainer accompanied by a
dog guide or service dog while engaged in such training (s. 413.08(2), F.S.).

Because the current law extends these rights to trainers of dogs only for “deaf or hard of hearing,
blind, or mohbility impaired persons,” it is unclear to what extent under current law these rights
apply to trainers of dogs for partidly blind persons or for physicaly disabled persons who are
not “mobility impaired.”

Under current law, a*“physically disabled person” is a person who has a“physica imparment
that substantialy limits one or more mgjor life activities’ (s. 413.08(6)(a), F.S.).

Epilepsy and Seizure Disorders

According to the National Institute of Neurological Disorders and Stroke,* epilepsy isabrain
disorder in which dusters of nerve cells, or neurons, in the brain sometimes signal abnormally.?
Neurons normaly generate el ectrochemica impulses that act on other neurons, glands, and
muscles to produce human thoughts, feglings, and actions. In epilepsy, the norma pattern of
neurona activity becomes disturbed, causing attacks of strange sensations, emotions, and
behavior, or sometimes convulsions, muscle spasms, and |oss of consciousness. These attacks are
known as seizures. During a seizure, neurons may fire as many as 500 times a second, much

faster than the normd rate of about 80 times a second. In some people, this happens only
occasondly; for others, it may happen up to hundreds of times aday.

! The National Institute of Neurological Disorders and Strokeis an intitute of the National Ingtitutes of Health within the
United States Department of Health and Human Services.

2 See Nationd Ingtitute of Neurological Disorders and Stroke, Seizures and Epilepsy: Hope Through Research, at
http://Aww. ninds.nih.gov/heath_and_medical/pubs/seizures and_epilepsy_htr.htm (last visited Nov. 26, 2001); Stedman’s
Medical Dictionary 605-07 & 1614-15 (Maureen Barlow Pugh ed., 27th ed., Lippincott Williams & Wilkins 2000).
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More than 2 million people in the United States — about 1 in 100 — have experienced an
unprovoked seizure or been diagnosed with epilepsy. There are many different kinds of epilepsy.
Doctors have identified hundreds of different epilepsy syndromes — disorders characterized by a
specific st of symptoms that include epilepsy. Some of these syndromes appear to be hereditary.
For other syndromes, the cause is unknown. Epilepsy syndromes are frequently described by
their symptoms or by where in the brain they originate. For about 80 percent of those diagnosed
with epilepsy, saizures can be controlled with modern medicines and surgical techniques. About
20 percent of people with epilepsy, however, will continue to experience saizures even with the
best available treetment. Having a seizure does not necessarily mean that a person has epilepsy.
Only when a person has had two or more seizures is he or she considered to have epilepsy.

Just asthere are many different kinds of epilepsy, more than 30 different types of seizures have
been identified, and these types are generdly divided into two mgor categories — partia seizures
and generdlized seizures®

Partid seizures occur in just one part of the brain. About 60 percent of people with epilepsy have
partid saizures. These seizures are frequently described by the area of the brain in which they
originate. For example, someone might be diagnosed with partid frontal lobe seizures. Ina
ample partia seizure, the person will remain conscious but may experience unusud fedings or
sensations that can take many forms. The person may experience sudden and unexplainable
feelings of joy, anger, sadness, or nausea. He or she also may hear, smell, taste, see, or fed
things that are not redl.

In acomplex partid seizure, the person has a change in or loss of consciousness. His or her
consciousness may be atered, producing a dreamlike experience. People having a complex
partid seizure may display strange, repetitious behaviors such as blinks, twitches, mouth
movements, or even waking in acircle. These repetitious movements are cdled automatisms.
They aso may fling objects across the room or strike out at walls or furniture as though they are
angry or afraid. These seizures usudly last just afew seconds.

Some people with partid seizures, epecialy complex partid saizures, may experience auras —
unusud sensations that warn of an impending seizure. These auras are actudly smple partia
seizures in which the person maintains consciousness. The symptoms an individua person has,
and the progression of those symptoms, tend to be stereotyped, or Similar every time.

Generdized seizures are aresult of anorma neurond activity in many parts of the brain. These
seizures may cause loss of consciousness, fals, or massve muscle spasms. There are many kinds
of generdized seizures. In absence seizures, the person may appear to be staring into space or
have jerking or twitching muscles. These seizures are sometimes referred to as petit mal seizures,
which is an older term. Tonic seizures cause iffening of muscles of the body, generdly thosein
the back, legs, and arms. Clonic selzures cause repeated jerking movements of muscles on both
sdes of the body. Myoclonic seizures cause jerks or twitches of the upper body, arms, or legs.
Atonic saizures cause aloss of norma muscle tone. The affected person will fal down or may
nod hisor her head involuntarily. Tonic-clonic saizures cause a mixture of symptoms, including

% Seeid.
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diffening of the body and repeated jerks of the arms and/or legs as well asloss of consciousness.
Tonic-donic saizures are sometimes referred to by an older term: grand mal seizures.

Not al saizures can be easly defined as either partid or generaized. Some people have seizures
that begin as partial seizures but then spread to the entire brain. Other people may have both
types of seizures but with no clear pattern.

Sazure-Response and Seizure-Alert Dogs

According to the Epilepsy Foundation, there are two types of service dogs that are trained or that
learn to respond to or warn of an impending seizure in someone who has epilepsy: “saizure-
response dogs’ respond to a person who is having a seizure; “ seizure-alert dogs’ appear to know
when aseizureis going to occur.

A saizure-response dog might be trained to bark when a child has a saizure so that family
members know when a seizure is occurring, or might lie next to the person having a saizure to
keep him or her from harm, or might be trained to activate some kind of pre-programmed device
such as a pedd that rings an darm. A seizure-dert dog might go through a number of actions
that are different from its usud activitiesif it sensesthat its owner is going to have a seizure.
Pawing, running in circles, coming and Sitting close by, even barking directly &t the person have
been reported.

The Epilepsy Foundation cites the work of a British neuropsychiatrist and epilepsy specidigt, Dr.
Stephen W. Brown, and a behaviorad scientist and animd trainer, Va Strong.® According to the
foundation, these scientists reported in 1999 in the European Journal of Epilepsy Seizure that,
working with people with epilepsy and dogs together, they were able to train some of the dogs to
warn of seizures. The training was based on reward- based operant conditioning — that is, the
dogs got areward every time their owners had seizures. After training, the dogs were sometimes
able to give warning as much as 15 to 45 minutes before the actua seizure occurred. The way the
dogs behaved took different forms, from pawing in a specid way to smply gpproaching the
person and barking.

Service Animals and Epilepsy under the Americans with Disabilities Act

Under the federa regulations adopted by the United States Department of Justice (USDQJ) to
implement the federa Americans with Disabilities Act of 1990 (ADA), a public accommodation
isrequired to alow persons with disahilities to be accompanied by a service anima. See

28 C.F.R. s. 36.302(c):

(¢) Serviceanimals— (1) General. Generdly, a public accommodation
shall modify policies, practices, or procedures to permit the use of aservice
animd by an individud with a disability.

* Questions and Answers about Seizure Dogs, EpilepsyUSA (Epilepsy Foundation), at http://www.epilepsyfoundation.org/
epusalsaizuredogs.html (last visited Nov. 26, 2001).

S All About Seizure Dogs, EpilepsyUSA (Epilepsy Foundation), at http:/Avww.epilepsyfoundation.org/epusal
aboutseizuredogs.html (last visited Nov. 26, 2001).
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(2) Careor supervision of service animals. Nothing in this part requiresa
public accommodation to supervise or care for aservice animd.

(Emphedisin origind.)

These regulations define a service anima as* any guide dog, signd dog, or other anima
individudly trained to do work or perform tasks for the benefit of an individua with a disability,
including, but not limited to, guiding individuas with impaired vison, derting individuas with
impaired hearing to intruders or sounds, providing minima protection or rescue work, pulling a
wheelchair, or fetching dropped items’ (28 C.F.R. s. 36.104).

According to the USDQJ, “privately owned businesses that serve the public, such as restaurants,
hotels, retail stores, taxicabs, thesters, concert halls, and sports facilities, are prohibited from
discriminating againg individuals with disgbilities. The ADA requires these busnessesto dlow
people with disabilities to bring their service animas onto business premises in whatever aress
customers are generally alowed.”® These provisions are enforced in severa ways. A disabled
person may file acomplaint with the USDOJ or may file acivil suit againg the privately owned
business. When there is a pattern or practice of discrimination, the USDOJ may dso initiate
lawsuits. Other federd laws and regulations address public accommodation in public
trangportation, housing, airplanes, and other circumstances.

The federd regulaionsimplementing the ADA define disahility as“aphysicd or mentd
imparment that substantialy limits one or more of the mgjor life activities of such individud; a
record of such an impairment; or being regarded as having such an impairment” (28 C.F.R. s.
36.104).” Asused in this definition, epilepsy is specifically induded in the regulation as being
included in the phrase “physical or menta impairment.” Moreover, the phrase “mgjor life
activities’ isfurther defined to mean “functions such as caring for one' s sdf, performing manua
tasks, waking, seeing, hearing, speaking, breething, learning, and working.” Id.

Read together, these definitions provide that epilepsy is covered under the ADA if an
individua’s epileptic syndrome subgtantialy limits one or more of the mgor life activities of the
individud. Thisreading is conastent with a 1999 ruling by the United States Supreme Court in
which the ADA was interpreted to require that corrective and mitigating measures be considered
in determining whether an individud is subgtantialy limited in mgor life activity. Sutton v.
United Air Lines, Inc., 527 U.S. 471 (1999). In Sutton, the court held that severdly myopic
applicants, who were denied positions as globa arline pilots because they failed to meet the
arliné sminimum visua requirements, were not disabled within the meaning of the ADA,
because the gpplicants could fully correct their visud imparment with corrective lenses. In dicta,
the court addressed how the ADA should be applied to persons who take medication for an
impairment, such as epilepsy:

The dissents suggest that viewing individuas in their corrected state will exclude
from the definition of “disab[led]” thosewho . . . take medicine for epilepsy or

6 Civil Rights Division, U.S. Dep't of Justice, Commonly Asked Questions About Service Animalsin Places of Business, at
http://www.usdoj.gov/crt/adalanimal .htm (last modified July 1996).

" See also 42 U.SC.A. s 12102(2) (the regulation dlosely tracks the language of the ADA).
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high blood pressure [citation omitted]. This suggestion is incorrect. The use of a
corrective device does not, by itsdlf, relieve one' s disability. Rether, onehasa
disability . . . if, notwithstanding the use of a corrective device, that individud is
subgtantidly limited in amgor life activity. . . . The same may be true of
individuas who take medicine to lessen the symptoms of an impairment so that
they can function but nevertheless remain subgtantidly limited. . . . Theuseor
nonuse of a corrective device does not determine whether an individud is
disabled; that determination depends on whether the limitations an individuad with
an impairment actual ly faces are in fact subgtantidly limiting.

Id. at 527 U.S. 487-88 (emphasisin origind).

Thus, under the ADA, a person with epilepsy or other such seizure disorders would be
considered “disabled,” thereby having aright to be accompanied by a service animad under
federd law, only if the person’s epileptic syndrome substantialy limited one or more of the
mgor life activities of the individud.

Epilepsy and Dog Guides or Service Dogs under Florida Law

According to the Horida Department of Health, an estimated 1 percent of the population has
epilepsy. Thus, according to the department, more than 145,000 people in Florida have epilepsy.®
Epilepsy is defined in Horidalaw as*a chronic brain disorder of various causeswhich is
characterized by recurrent seizures due to excessive discharge of cerebral neurons’

(ss. 393.063(19) and 400.960(10), F.S.).

Ins. 385.207, F.S., the Legidature recognized epilepsy as*a developmentd disability and a
handicapping condition.” The statute expresses the Legidature' s intent that “ persons with
epilepsy are entitled to the protection and benefits available to dl persons through the equa and
nondiscriminatory gpplication and implementation of statutes, rules, programs, and services.”

The gtatute a so created a program for the care and assistance of persons with epilepsy within the
Florida Department of Hedlth.

Moreover, the Legidature established that epilepsy is consdered a secondary disability for
which an individud is digible to receive services under ch. 393, F.S. (developmenta disabilities)
and part XI of ch. 400, F.S. (intermediate care facilities for developmentaly disabled persons).
For these programs, however, epilepsy is only consdered a disability when found concurrently
with retardation, autism, or cerebral pasy (ss. 393.063(19) and 400.960(10), F.S.).

Asdiscussed above, a“physicaly disabled person” has a statutory right to be accompanied in
public facilities by a dog guide or service dog that is specidly trained for that purpose

(s. 413.08(1)(b) and (6)(a), F.S.). Higtorically, a person with epilepsy has been considered a

“physicaly disabled person” under s. 413.08, F.S., as demonstrated by a 1973 opinion of the
Florida Attorney Generd, which concluded that epilepsy is aphysica disability under

8 FloridaDep't of Hedlth, Epilepsy: Frequently Asked Questions at http:/mww.doh.statefl.us/family/epilepsy/FAQ.html
(lest visited Nov. 26, 2001).
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s. 413.08(3), F.S,, for purposes of prohibiting certain employment discrimination on the basis of
adisahility. ® Today, the statute defines the term “ physically disabled person” to mean aperson
who has a“physicd impairment that subgtantialy limits one or more mgor life activities’

(s. 413.08(6)(a), F.S.). Although the phrase “physica impairment” is not further defined in
Horida law, because the term closdly tracks the language of the federd ADA, epilepsy would
most likely be included within the phrase “physical impairment” under state law. Accordingly,
under asmilar interpretation to the rationale used in Sutton, an individud with epilepsy would
gppear to have a satutory right to be accompanied in public facilities by a dog guide or service
dog under current state law only if the individua’ s epileptic syndrome substantidly limits one or
more mgor life activities.

[I. Effect of Proposed Changes:

The committee substitute extends the right granted under current law for disabled persons of
being accompanied in public facilities by specidly trained service dogs to persons who are
subject to epilepsy or other such seizure disorders. When exercising this right, the service dog
must be capable of being properly identified as being from arecognized school for service dogs,
including, but not limited to, saizure-alert and seizure-response dogs. The committee substitute
prohibits a public facility from imposing an extra charge for a seizure-dert or seizure-response
dog. Further, the committee substitute establishes that a person who is subject to epilepsy or
other such saizure disordersis ligble for any damage done by his or her service dog to the
premises of apublic facility.

The committee subgtitute extends the criminad penaties under current law (which enforce the
rights of a deaf person, a hard of hearing person, atotally or partialy blind person, or an
otherwise physicaly disabled person) to enforce the right of a person who is subject to epilepsy
or other such seizure disorders to be accompanied by a service dog in a public facility. Under the
committee subgtitute, any person, firm, or corporation (or the agent of any person, firm, or
corporation) who denies or interferes with admittance to, or enjoyment of, the right of a person
who is subject to epilepsy or other such seizure disorders to be accompanied by a service dog in
public facilitiesis subject to criminal prosecution as a misdemeanor of the second degree. The
maximum pendty for each violation is 60 daysin jail and a$500 fine.

In effect, the committee substitute would extend the right of a physcaly disabled person to be
accompanied by a service dog to a person who is subject to epilepsy or other such seizure
disorders, but who is not considered a“physicaly disabled person” under current law because
his or her epileptic syndrome does not substantialy limit one or more mgor life activities.
Another practica effect of the committee subgtitute is that, by specifying epilepsy and other such
seizure disordersin the clear language of the Satute, the statute would cease to be subject to
interpretation as to what extent epilepsy is included within the term “ physicdly disabled person.”

The committee subgtitute extends to the trainer of a seizure-adert or seizure-response dog the
right granted under current law for the trainer of a dog guide or service dog for disabled persons
to be accompanied by the dog while engaged in such training. The committee substitute dso
edablishes the trainer’ s liability for damage done by a dog to a public facility. Further, the

° Op. Att'y Gen. Fla. 73-317 (1973).
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crimina pendties (misdemeanor of the second degree) dso goply when a public facility denies
or interferes with admittance to atrainer accompanied by a seizure-dert or seizure-response dog
while engaged in such training.

Asdiscussed in the Present Situation section of this analys's, the current law extends rights to
trainers of dog guides and service dogs only for “deaf or hard of hearing, blind, or mobility
impaired persons,” but it is unclear to what extent under current law these rights gpply to trainers
of dogsfor partidly blind persons or for physicdly disabled persons who are not “mobility
impaired.” In the provison extending these rights to trainers of saizure-alert and seizure-
regponse dogs, the committee subgtitute clarifies the current law by gpplying theserights to
trainers of dogs for “[€]very deaf or hard of hearing person, totaly or partialy blind person,
person who is subject to epilepsy or other such seizure disorders, or physicaly disabled person.”

In addition to the substantive provisions of the committee subgtitute, the committee subgtitute
also makes technical changes throughout s. 413.08, F.S.

The committee subgtitute provides an effective date of July 1, 2002.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

The committee substitute requires public facilities, including transportation, lodging, and
other public places, to alow persons subject to epilepsy or other such seizure disorders
(and trainers of seizure-adert or seizure-response dogs) to be accompanied in the public
facility by a service dog. The committee substitute does not gppear to impose any
economic impacts on the private sector. Further, the committee substitute specificaly
provides that a person is liable for any damage done to the premises of the public facility
by his or her service dog.
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VI.

VILI.

VIILI.

C. Government Sector Impact:

The committee substitute provides for enforcement of the right of persons subject to
epilepsy or other such seizure disorders (and trainers of seizure-dert or ssizure-response
dogs) to be accompanied in a public facility by a service dog through crimina
prosecution as a misdemeanor of the second degree. Consequently, the committee
subsgtitute may cause amargina increase in casdloads for law enforcement and State
atorneys responsible for prosecuting complaints againgt public facilities that fail to
comply with the law.

Technical Deficiencies:

None.

Related Issues:

None.

Amendments:

None.

This Senate staff anadlysis does not reflect the intent or officia position of the bill’ s sponsor or the Forida Senate.




