SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 2228
SPONSOR: Comprehensgve Planning, Locd and Military Affairs and Senator Clary
SUBJECT: Growth Management

DATE: March 12, 2002 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Bowman Y eatman CA Favorable/CS
2. AGG
3. AP
4.
5.
6.

l. Summary:

The bill makes a number of changesto Part |1 of chapter 163, the Loca Government
Comprehensive Planning and Land Development Act, and the Devel opment-of- Regioral- I mpact
program contained in Part | of chapter 380, F.S. In addition, the bill authorizes the creation of
educationd facilities benefit digricts for the purpases of financing school congtruction through

the levy of gpecia assessments within an educationd facilities benefit didrict or acommunity
development didtrict.

The bill revises provigons governing the regulation of intengty of use by locd
governmentsin the future land use eement of their local government comprehensive
plans.

Thehill provides that the concurrency requirement, except for transportation facilities, as
implemented in loca government comprehensive plans, may be waived by aloca
government for urban infill and redevelopment aress, if such awaiver does not endanger
public hedlth or safety as defined by the local government initslocal government
comprehengve plan.

By January 1, 2004, loca governments within counties with a population of 100,000 or
gregter are required to inventory their service delivery agreements and identify deficits or
duplication in the provision of services. In addition, by February 1, 2003 representatives
of municipalities and counties are to recommend statutory changes regarding annexation
to the Legidature.
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This bill revises the process for adoption of locad government comprehensive plans or
plan amendments decreasing the timeframes required for state review in some
circumstances. In addition, the bill dlows the Department of Community Affairsto
publish notices of intent on the Internet in addition to legd notice advertisng asan
dternative to publishing larger and more expensive newspaper advertisements.

The bill makes anumber of changes to the devel opment- of-regiona-impact program. The
bill revises the definition of what is not consdered development under the DRI process,
and provides a bright line test for developmentsthat are at or below 100 percent of DRI
thresholds by providing that they are not DRIs and are not required to go through the
review process. The bill provides for biemid reports on DRIS rather than annua reports,
unless otherwise pecified. The bill provides abright line test for buildout extensions by
providing that an extenson of lessthan 6 yearsis not a substantia deviation. The bill
eliminates acreage sandards for office development and retall developments and
modifies thresholds for multiuse developments. The bill exempts petroleum storage
facilities and any renovation or redevel opment within the same land parce which does
not change land use or increase dendty or intensty of use from DRI review under
gpecified circumstances. Findly, the bill provides definitions thet are relevant to whether
two or more developments represent a unified plan of development which should be
treated as a single development for purposes of development- of-regiona-impact review.

The bill authorizes counties and municipdities to creste educationd facilities benefit
digtricts (benefit digtricts) by entering into an interloca agreement with the school board
and any loca genera purpose government within whose jurisdiction a portion of the
benefit digtrict is located, and adoption of an ordinance. Cresation of a benefit didtrict is
conditioned upon the consent of the school board, al affected locd genera purpose
governments, and dl landowners within the benfit district. The governing board of any
benefit district must include representation of the school board, each cooperating local
generd purpose government, and the landowners within the benefit didtrict. In the case
of the benefit digtrict’ s decison to creste a charter school, the board of directors of the
charter school will congtitute the members of the governing board for the benefit digtrict.
The bill authorizes community development ditricts (CDDs) to receive thefinancid
enhancements available to benefit didtricts.

Upon confirmation by a school board of commitment of revenues by a benefit didtrict or
CDD necessary to congtruct and maintain an educationd facility within an individua
Didlrict Facilities Work Program or proposed by an approved Charter School the benefit
digtrict or CDD receives, until the benefit digtrict’ s financia obligations are completed:

1) anannud amount equd to one mill of taxation for dl taxable property
within the benefit district or CDD to be paid to the school didtrict;

2) dl educationd facilitiesimpact fee revenue collected for new
development within the benefit digtrict or CDD.

Thehill is effective upon becoming alaw.
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This bill substantialy amends s.163.3177, 163.3180, 163.3184, 380.04, 380.06, 380.065, and
creates s. 235.1851, 235.1852. and 235.1853 of the Florida Statutes.

Present Situation:

Florida has a system of growth management that includes. the Loca Government
Comprehendve Planning and Land Development Regulation Act of 1985; ss. 163.3161-
163.3244, F.S.; chapter 380, F.S., Land and Water Management, which includes the
Development of Regiona Impact and Areas of Critica State Concern programs; chapter 186,
F.S., esablishing regiond planning councils and requiring the development of state and regiona
plans, and chapter 187, F.S., the State Comprehensive Plan.

The Locd Government Comprehensive Planning and Land Devel opment Regulation Act of
1985, ("Act") ss. 163.3161-163.3244, F.S., establishes a growth management system in Horida
which requires each loca government (or combination of loca governments) to adopt a
comprehengve land use plan that includes certain required eements, such as: afuture land use
plan; capitd improvements, and an intergovernmenta coordination dement. The local
government comprehensive plan isintended to be the policy document guiding loca
governmentsin their land use decision-making. Under the Act, the department was required to
adopt by rule minimum criteriafor the review and determination of compliance of thelocd
government comprehensive plan eements with the requirements of the Act. Such minimum
criteriamust require that the eements of the plan are consistent with each other and with the
gtate comprehensive plan and the regiond policy plan; that the dementsinclude policiesto guide
future decisons and programs to ensure the plans would be implemented; that the eements
include processes for intergovernmenta coordination; and that the elements identify procedures
for evduaing the implementation of the plan. The origind minimum criteriarule for reviewing
loca comprehensgive plans and plan amendments was adopted by the department on March 6,
1986 as Rule 93-5, Florida Adminigtrative Code, (F.A.C.).

After acomprehensve plan has been adopted, subsequent changes are made through
amendments to the plans. There are generdly two types of anendments. 1) anendments to the
future land use map that change the land use category designation of a particular parcel of
property or area; and 2) text amendments that change the godls, objectives or policies of a
particular dement of the plan. In addition, every seven yearsalocd government must adopt an
evauation and appraisa report (EAR) assessing the progress of the local government in
implementing its comprehensive plan. Theloca government is required, pursuant to s.
163.3191(10), F.S,, to amend its comprehensive plan based on the recommendationsin the

report.
Comprehensive Plan Amendment Process

Under chapter 163, F.S., the process for the adoption of a comprehensive plan and
comprehengve plan amendments is essentidly the same. A loca government or property owner
initiates the process by proposing an amendment to the designated local planning agency (LPA).
After holding at least one public hearing, the LPA makes recommendations to the governing
body regarding the amendments. Next, the governing body holds a transmittal public hearing a
which the proposed amendment must be voted on affirmatively by amgority of the members of
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the governing body of the loca government. Following the public hearing, the local government
mugt “transmit” the amendment to the department, the appropriate regiond planning council and
water management digtrict, the Department of Environmental Protection, the Department of
Trangportation and any other local government or state agency that has requested a copy of the
amendment.

Next, the decison is made whether to review the proposed amendment. If the local government
does not request areview, the department requests that the gppropriate water management
digtricts, Department of Transportation and Department of Environmenta Protection advise the
DCA asto whether the amendment should be reviewed, within 21 days after tranamittal of the
amendment by the loca government. Based on thisinformation, the department decides whether
to review the amendment. The department must review the proposed amendment if the local
government transmitting the amendment, aregiond planning council or an “affected person”
requests review within 30 days after trangmittd of the amendment. Findly, even if arequest by
one of the above partiesis not made, the department may elect to review the amendment by
giving the local government notice of itsintention to review the amendment within 30 days of
receipt of the amendment.

If review is not requested by the local government, the regiond planning council, or any affected
person, and the department decides not to review it, the local government is notified that it may
proceed immediately to adopt the amendment. If, however, review of the amendment isinitiated,
the department transmits, pursuant to Rule 93-1.009, F.A.C., a copy of the amendment to: the
Department of State; the Fish & Wildlife Conservation Commission; the Department of
Agriculture and Consumer Affairs, Divison of Forestry for county amendments, and the
gopropriate loca planning agency. In addition, the department may circulate a copy of the
amendment to other government agencies, as appropriate. Commenting agencies have 30 days
from receipt of the proposed amendment to provide in written comments to the department and,
in addition, written comments submitted by the public within 30 days after notice of tranamittal
by thelocd government are congdered by the department asif they were submitted by
governmental agencies.

Upon receipt of the comments described above, the department has 30 daysto send its
objections, recommendations and comments report to the local government body (commonly
referred to as the “ORC Report”). In its review, the department considers whether the
amendment is condggtent with the requirements of the Act, Rule 93-5, FHoorida Adminigtrative
Code, the State Comprehensive Plan and the appropriate regiona policy plan.

After receiving the ORC report from the department, the loca government has 60 days (120 days
for amendments based on Evauation and Appraisd “EAR” Reports or compliance agreements)
to adopt the amendment, adopt the amendment with changes, or decide that it will not adopt the
amendment. The decision must be made at a public hearing. Within 10 days after adoption, the
locd government transmits the adopted plan amendment to the department, the commenting
agencies, the regiond planning council and anyone ese who has requested notice of the

adoption.

Upon receipt of aloca government’ s adopted comprehensive plan amendment, the department
has 45 days (30 days for amendments based on compliance agreements) to determine whether
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the plan or plan amendment is in compliance with the Loca Government Comprehensive
Panning and Land Development Regulation Act. This compliance determination is also required
when the department has not reviewed the amendment under s. 163.3184(6), F.S. During this
time period, the department issues a notice of intent to find the plan amendment in compliance or
not in compliance with the requirements of the Act. The notice of intent is mailed to the local
government and the department is required to publish such notice in a newspaper which has been
designated by the loca government.

If the department finds the comprehensgve plan amendment in compliance with the Act, any
affected person may file a petition for adminigtrative hearing pursuant to ss. 120.569 and 120.57,
F.S., within 21 days after publication of the notice of intent. An adminigrative hearing is
conducted by the Divison of Adminigtrative Hearing where the legal standard of review isthat
the plan amendment will be determined to be in compliance if the loca government’s
determination of compliance isfairly debatable. The hearing officer submits a recommended
order to the department. If the department determines that the plan amendment isin compliance,
itissuesafind order. If the department determines that the amendment is not in compliance, it
submits the recommended order to the Administration Commission (the Governor and Cabinet)
for find agency action.

If the department issues anotice of intent to find the comprehensive plan amendment not in
compliance, the notice of intent isforwarded directly to the Divison of Adminigtrative Hearing
in order to hold ass. 120.569 and 120.57, F.S., adminidrative proceeding. The parties to the
adminigrative proceeding include: the department; the affected local government, and any
affected person who intervenes. “ Affected persons’ are defined, by s. 163.3184(1), F.S,, to
include:

...the affected local government; persons owning property,
resding, or owning or operating a busness within the
boundaries of the loca government whose plan isthe
subject of the review, and the adjoining loca governments
that can demongtrate that the plan or plan amendment will
produce substantial impacts on the increased need for
publicly funded infrasiructure or substantial impacts on
areas designated for specid treatment within their
jurisdiction. Each person, other than an adjoining loca
government, in order to qudify under this definition, shdl
aso have submitted ora or written comments,
recommendations, or objections to the local government
during the period of time beginning with the tranamittal
hearing for the plan or plan amendment and ending with the
adoption of the plan or plan amendment.

The definition of “affected person” requires that the individual seeking to challenge the
comprehensive plan or plan amendment has participated in some capacity during the public
hearing process through the submission of ora or written comments. Persons residing outside of
the jurisdiction of the local government offering the amendment, accordingly, lack standing
under this definition.
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In the adminigrative hearing, the decison of the local government that the comprehensive plan
amendment isin compliance is presumed to be correct and must be sustained unlessiit is shown
by a preponderance of the evidence that the comprehengve plan amendment isnot in
compliance. The adminidrative law judge submits his decision directly to the Adminigtration
Commission for find agency action. If the Adminisiration Commisson determines thet the plan
amendment is not in compliance with the Act, it must specify remedid actionsto bring the plan
amendment into compliance.

Locd governments are limited in the number of times per year they may adopt comprehensive
plan amendments. Section 163.3187, F.S., provides that loca government comprehensive plan
amendments may only be made twice in a caendar year unless the amendment fals under
gpecific gatutory exceptions which include, for example: amendments directly related to
developments of regiona impact; smdl scae development amendments; the designation of an
urban infill and redevelopment area; and changes to the schedule of the capital improvements
element.

Concurrency

The concurrency requirement of the Local Government Comprehensive Planning and Land
Devdopment Regulation Act (part 11, chapter 163, F.S) is a growth management tool designed
to accommodate development by ensuring that adequate facilities are available as growth occurs.
The “cornerstone” of the concurrency requirement is the concept that development should be
coordinated with capital improvements planning to ensure that the necessary public facilities are
available for, or within areasonable time of, the impacts of new development. Under the
requirements for local comprehensive plans, each local government must adopt levels of service
(LOS) standards for certain types of public services and facilities. See section 163.3180, F.S.
Generdly, these LOS standards apply to sanitary sewer, solid waste, drainage, potable water,
parks and recreation, roads and mass transit. Pursuant to section 163.3180(2)(c), F.S., thelocal
government must ensure that transportation facilities needed to serve new development arein
place or under actud congruction within three years after issuance of the certificate of
occupancy. The intent isto keep new development from significantly reducing the adopted LOS
by increasing the capacity of the infrastructure to meet the demands of new developmen.

Deve opments- of- Regiond- Impact

Chapter 380, F.S., includes the Development of Regiona Impact (DRI) program, enacted as part
of the Horida Environmentad Land and Water Management Act of 1972. The DRI Programisa
vehicle that provides state and regiond review of loca land use decisons regarding large
developments that, because of their character, magnitude, or location, would have a substantia
effect on the hedlth, safety, or welfare of the citizens of more than one county. For those land

uses that are subject to review, numericd thresholds are identified in s. 380.0651, F.S., and Rule
28-24, Forida Adminigrative Code, (F.A.C.). Examples of the land uses for which guidelines
are established incdlude: arports; indudtria plants; office development; port facilities, including
marinas, hotel or motel development; retall and service devel opment; multi- use devel opment;

and resdentid development. In addition, guidelines for hospitals, mining operations, and
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petroleum storage facilities are established by rule of the Administration Commission by chapter
28-24, F.A.C.

Percentage thresholds are defined in s. 380.06(2)(d), F.S., that are applied to the guiddines and
dandards. First, fixed thresholds are defined where if a development is at or below 80% of al
numerica thresholds in the guidelines, the project is not required to undergo DRI review. If a
development is at or above 120% of the guidelines, it is required to undergo review. Rebuttable
presumptions are defined whereby a devel opment between 80 and 100% of a numerica

threshold is presumed not to require DRI review. A development that isat 100% or between 100-
120% of anumerica threshold is presumed to require DRI review.

Section 380.06, F.S., establishes the basic process for DRI review. The DRI review process
involves the regiona review of proposed developmernts meeting the defined thresholds by the
regiona planning councils to determine the extent to which:

The development will have afavorable or unfavorable impact on sate or regiond
resources or facilities.

The development will sgnificantly impact adjacent jurisdictions.

The development will favorably or adversaly affect the ability of people to find adequate
housing reasonably accessible to their places of employment.

The local government where the project is located must hold a public hearing and issue a
development order. The development order may require the devel oper to contribute land or funds
for the congtruction of public facilities or infragtructure. The issuance of afina deve opment

order vests the developer with the right to construct the development as configured.

In addition, under s. 380.06(19), F.S., any proposed change to a previoudy approved DRI which
creates a substantia likelihood of additiona regiona impact, or any type of regiona impact
condtitutes a " subgtantia deviation” which requires further DRI review and entry of anew or
amended loca development order. The statute sets out criteriafor determining when certain
changes are to be considered substantia deviations without need for a hearing, and provides that
al such changes are consdered cumulatively.

Section 380.0651, F.S,, setsforth a number of statewide guidelines and standards for determining
whether certain types of development, e.g., office development, multiuse development, retail and
service development, are required to undergo devel opment- of-regionda-impact review.
Subsection (4) setsforth criteriafor guiding the department in determining when two or more
devel opments, must be aggregated and treated as a single development because they are
determined to be part of aunified plan of development and are physicaly proximate to each

other. Two of the following criteriamust be met for DCA to determine that there is a unified

plan of development:

The same person has retained or shared control of the developmerts; the same person has
ownership or asgnificant legal or equitable interest in the developments; or thereis
common management of the developments controlling the form of physica development

or digpogition of parcds of the development.
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Thereis areasonable closeness in time between the completion of 80 percent or less of
one development and the submission to a governmenta agency of amaster plan which
indicates a common development effort.

A master plan exigts covering the devel opments sought to be aggregated.

The voluntary sharing of infrastructure thet is indicative of a common deve opment
effort.

Thereisacommon advertisng scheme or promotiona plan in effect for the

devel opments sought to be aggregated.

Revisng the Development of Regiond Impact Review Process

Integrating the DRI Review Process with the comprehensive planning process is one of the most
popular and longstanding recommendations for revising the DRI program. As early as 1980, task
forces and study committees began recommending integration of the two programs, and that
recommendation has been repeated congstently through the history of the DRI program. For
example, in 1992, ELMS 11 recommended that the DRI review process be better integrated into
the local government comprehensive planning process and recommended termination of the
program in certain jurisdictions upon implementation of new intergovernmental coordination
element requirements. More recently, the Growth Management Study Commission
recommended the “dimination and replacement of the Development of Regiond Impact

Program with a system of Regiona Cooperation Agreements or Developments with Extra
Juridictiond Impact to be negotiated by the deven regiona planning councils”

On October 1, 1997, staff of the Senate Committees on Community Affairs, Governmentd
Reform and Oversight, and Natura Resources issued a report entitled “ Streamlining the
Developments of Regionad Impact Review Process” This report includes arecommendation to
“Congder replacing the DRI review process with specific plans as the method for addressing the
extrajurisdictiona impacts of large development.” In addition, the report recommended that the
Legidature should consider a pilot project to test the use of specific plansin Horida

In 1997, the Legidature enacted s. 163.3245, F.S., authorizing an optiona sector planning
process whereby up to five local governments can develop specia area plans, or sector plans.
These pilot projects are intended for substantia geographic areas including at least 5,000 acres
and one or more loca governmenta jurisdictions. An optional sector plan addresses the same
issues as the development of regiona impact process, including intergovernmental coordination
to address extra jurisdictiond impacts, however, the sector plan is adopted as an amendment to
the loca government comprehensive plan. When the plan amendment adopting the specid area
plan becomes effective, the provisons of s. 380.06, F.S., do not apply to development within the
geographic area of the specid areaplan. To date, four sector plans are being undertaken: Clay
County—Brannon Field Corridor; Orange County—Horizon West; Pdm Beach County—
Central Western Communities; and Bay County—Airport Relocation.

Educational Facility Financing

Chapter 235, F.S., Educationad Fecilities
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Chapter 235, F.S., contains planning and design requirements for educationd facilities.
Adminigrative rules adopted under the authority of the chapter are currently undergoing review
as part of the reorganization of educationa governance for K-20. For example, under current
law, s. 235.193, F.S,, requires some degree of coordination between school boards and local
governments. Section s. 235.193(1), F.S,, requires the integration of the educational plant survey
with the local comprehensive plan and land development regulations. School boards are required
to share information regarding existing and planned facilities, and infrastructure required to
support the educationd facilities. The location of public educationd facilities must be consstent
with the comprehensive plan and the land devel opment regulations of the local governing body.

Locd governments are prohibited from denying ste plan approva for an educationd facility
based on the adequacy of the site plan asit reates to the needs of the school. Further, existing
schools are consdered congstent with the applicable local government’s comprehensive plan. I
aschool board submits an application to expand an existing schoal site, the local government
“may impose reasonable development standards and conditions on the expansion only.” (s.
235.193(8), F.S.)

Section 235.194, F.S,, requires each school board to annually submit a school facilities report to
each loca government within the school board'sjurisdiction. The report must include
information detailing exigting facilities, projected needs and the board’ s capita improvement
plan, including planned facility funding over the next 3 years, aswell asthe didrict’s unmet

need. Thedigtrict must dso provide the locd government with a copy of its educationd plan
urvey.

Ad Vadorem Taxes'School Didricts

The Horida Condtitution expressy authorizes counties, school digtricts, and municipditiesto
levy ad vdlorem taxes. Article VI, Section 9(a), of the Horida Constitution provides:

Counties, school digtricts, and municipaities shal, and specid didricts
may, be authorized by law to levy ad vaorem taxes and may be authorized
by generd law to levy other taxes, for their respective purposes, except ad
vaorem taxes on intangible persond property and taxes prohibited by this
condtitution.

The Horida Condtitution limits the millage of ad vaorem taxes. Article VI, Section 9(b), of the
Florida Condtitution, provides in part:

Ad vaorem taxes, exclusve of taxes levied for the payment of bonds

and taxes levied for periods not longer than two years when authorized

by vote of the eectors who are the owners of freeholds therein not wholly
exempt from taxation, shal not be levied in excess of the following millages
upon the assessed value of real estate and tangible persona property: for
al county purposes, ten mills; for al municipa purposes, ten mills; for dl
school purposes, ten mills,



BILL: CS/SB 2228 Page 10

The gatutory guiddines for the determination of millage are specified in's. 200.001, F.S. Two
exceptions are provided to the ten-mill cap. The exceptions include a voted debt service millage
and avoted millage not to exceed a period of two years.

Schoal digtrict millages must be composed of five categories:

Nonvoted required operating millage is that rate set by the school board for current
operating purposes and imposed pursuant to s. 236.02(6), F.S.

Nonvoted discretionary operating millageis that rate set by the school board for those
operating purposes other than the required loca millage rate authorized in s. 236.02(6),
F.S., and the nonvoted capital improvement millage authorized in s. 236.25(2), F.S. The
maximum rate dlowed is capped by generd law.

Nonvoted capitd improvement millage isthe rate set by the school board for capital
improvements as authorized in s. 236.25(2), F.S. The maximum rate alowed is capped
by generd law.

Voted operating millage is the rate set by the school board for current operating purposes
as authorized by avote of the dectors pursuant to s. 9(b), Article VI of the State
Condtitution.

Voted debt service millage isthe rate set by the school board as authorized by vote of the
electors pursuant to s. 12, Art. VII of the State Congtitution.

Educational Facilities ResourcesK-12

Traditionaly, the congtruction of new public school facilities or the expansion of exiging
facilities has been aloca school board responsbility, with the state contributing approximeately
20 percent of the funds for school construction. However, beginning with the 1997 Specid
Session on School Congtruction, the Florida Legidature increased the state' s contribution
through the provison of dmogt $3 hillion in additiona funds,

School districts derive capital outlay funds from several sources, including the following
Sources.

Public Education Capital Outlay and Debt Service Trust Fund (PECO): PECO isadtate
program that provides funds to school districts from revenue derived from the gross recei pts tax
— atax collected from the sale of utility services. PECO funds are gppropriated for the
maintenance, repair, and renovation of existing public school facilities and for the congtruction
of new public school facilities. In the 2001-2002 General Appropriations Act, school didtricts
received $145.9 million as PECO maintenance funds and $203.5 million as PECO new
congruction funds.

Capital Outlay and Debt Service Fund (CO&DS): The CO&DSis another mgjor state source of
capitd outlay revenues available to loca school digtricts. Thisrevenue source is derived from

the first sdle of motor vehicle licensetags. CO& DS funds are provided to school districtsin two
ways: (1) as net bond proceeds, or (2) as direct cash payments. School districts may choose to
receive their CO& DS funds by ether method; however, they must bond their CO&DS funds if

they wish to receive revenue from the Classrooms First Program. In the 2001-2002 fiscal year,
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the Legidature gppropriated gpproximately $81.5 million to school digtricts as net bond proceeds
and $12.2 million as direct cash payments.

Soecial Facility Construction Account: The Specia Facility Congtruction Account is funded
with PECO dollars and provides congtruction funds to school digtricts that have urgent
construction needs but lack sufficient resources and cannot reasonably anticipate sufficient
resources within three yearsin order to fund these construction needs.

Classrooms First Lottery Bond Program: As part of the SMART Schools Act of 1997, the
Legidature established a 20-year lottery-bonding program (Classrooms First) designed to
provide more than $2 billion in bonded lottery funds to school digtricts for the construction of
classrooms. All 67 school digtricts receive a portion of these funds based upon a modified PECO
digribution formula

Effort Index Grant Program (EIG): The EIG Program is a $300 million program designed to
provide select school digricts with funding for new congtruction only after acertain leve of

local effortismet. School digtricts may use these EIG funds for congtruction, renovetion, repair,
maintenance, or payment of debt service for such activities. As of March 2001, $184.9 million
in EIG has been encumbered for school projects.

School Infrastructure Thrift (S T) Program: The SIT Program is an incentive fund created to
encourage functiond, frugal school congtruction. A school digtrict can receivea SIT award for
savings redlized through functiond, frugal congtruction. These awards are 50 percent of the
savings on the statutorily defined cogt- per student station. As of June 2001, SIT awardstotaing
$109.4 million have been digtributed to school digtricts for functiond, fruga school construction.

Two Mill Money (nonvoted): Section 236.25(2), F.S., authorizes each school board to levy not
more than 2 mills againg the taxable vaue for school purposes to fund:

New construction and remodeling projects, as set forth in s. 235.435(3)(b) and (6)(b),
F.S., and included in the digtrict's educationd plant survey pursuant to s. 235.15, F.S.,
without regard to prioritization, Stes and Ste improvement or expanson to new Sites,
exiding dtes, auxiliary fadilities, athletic facilities, or ancillary facilities.

Maintenance, renovation, and repair of existing school plants or of leased facilitiesto
correct deficiencies pursuant to s. 235.056(2), F.S

The purchase, lease-purchase, or lease of school buses; drivers education vehicles, motor
vehicles used for the maintenance or operation of plants and equipment; security
vehicles; or vehicles used in storing or digtributing materials and eguipment.

The purchase, lease-purchase, or lease of new and replacement equipment.

Payments for educationd facilities and sites due under alease-purchase agreement
entered into by a school board pursuant to s. 230.23(9)(b)5. or s. 235.056(2), F.S., not
exceeding, in the aggregate, an amount equd to three-fourths of the proceeds from the
millage levied by a school board pursuant to this subsection.

Payment of loans approved pursuant to ss. 237.161 and 237.162, F.S.

Payment of cogs directly rdated to complying with state and federd environmenta
datutes and regulations governing school facilities.
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Payment of costs of leasing relocatable educationd facilities, of renting or leasing
educationd facilities and Sites pursuant to s. 235.056(2), F.S., or of renting or leasing
buildings or space within existing buildings pursuant to s. 235.056(3), F.S.

Fifty-9x of 67 school didricts levied two mills of ad valorem property taxesin order to raise
capital outlay revenues during the 2000-2001 fiscal year. Theremaining 11 school districts
levied anywhere between 0 millsand 1.78 mills of ad vaorem property taxes for this purpose. In
the 2000-2001 fiscd year, the statewide levy of two mill money provided $1.36 billioninloca
capita outlay revenues to school digtricts.

Voted Millage: Section 236.31, F.S,, provides for school district millage elections. Voted
millage is voter-approved millage levied on taxable property by school boards above and beyond
the non-voted two-mill money. The millage must only be levied for amaximum of two years.
According to the SMART School Clearinghouse, no schoal digtricts are currently levying voted

millage

School Capital Outlay Surtax (voted): Digtrict school boards may levy the School Capitd
Outlay Surtax, authorized under s. 212.055(6), F.S. by referendum, at arate not to exceed 0.5
percent. A school board levying the surtax must establish a freeze on non-capital local school
property taxes, at the millage rate imposed in the year prior to the initiation of the surtax for a
period of at least 3 years. The surtax proceeds may be used to fund:

Fixed capital expenditures or fixed capital costs associated with the construction,
recongtruction, or improvement of school facilities and campuses which have a ussful life
expectancy of 5 years or more, aswdll as rdated land acquistion, land improvement,
design, and engineering cods,

Codgts of retrofitting and providing for technology improvements, including hardware and
software; and

Servicing of bond indebtedness used to finance authorized projects.

In the 2000-2001 fiscal year, seven digtricts (Bay, Escambia, Gulf, Hernando, Jackson, Monroe,
and Santa Rosa) levied the surtax that generated $71.5 million in revenue.

Local Government Infrastructure Surtax (voted): Section 212.055(2), F.S., providesfor the
Loca Government Infrastructure Surtax. The governing authority in each county may levy this
0.5 percent or 1 percent tax after afavorable vote of the electorate through aloca referendum.
Section 212.055(2)(c), F.S., provides that school digtricts, with the consent of the county
governing authority may participate in the tax. 1n 2000-2001 fisca yesr, five counties
(Hillsborough, Pindlas, Clay, Osceola, and Sarasota) levied aloca government infrastructure
surtax that provided $36.9 million in revenue to loca school didtricts.

Bond Referendum (voted): A bond referendum is aschool digtrict eection that alows the voters
to decide whether or not the school district should issue bonds for the purpose of generating
school capita outlay funds. Since the 1985-1986 fiscal year, 19 school districts have approved
local bond referendums in order to fund school digtrict capital outlay needs. Statewide, the
bonds issued by school boards for school construction have generated or will generate over the
life of the bonds $2.68 billion.
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Impact Fees: Under the Home Rule Power given to countiesin Article V11, Section 6 of the
Florida Condtitution, and s. 125.01, F. S,, counties may levy impact fees on new congtruction.
The fees are used to pay for the increased demand on infrastructure crested by new construction.
The fees are levied in proportion to the demand created by the new construction and used to
build the new infrastructure needed. Impact fees are used to construct new infrastructure
including water and sewer facilities, roads, fire departments, and schools.

In order to withstand legd chalenge, impact fees must possess the following characteristics:

Thefeeislevied on new development or new expanson of existing development;
Thefeeisaone-time charge, dthough its collection may be soread out over time;

The feeis eermarked for capita outlay only;

The fee represents a proportiona share of the cost of the facilities needed to serve the
new development.

Currently, fifteen counties levy school impact fees on new congruction to finance the
congruction of new schools. School didtricts benefiting from impact fee collections include
Broward, Citrus, Dade, Hernando, Hillsborough, Lake, Martin, Orange, Osceola, Pam Beach,
Seminole, . Johns, St. Lucie, and Volusa Counties. During the 1999-2000 fiscd year, the
collection of impact fees generated an aggregate amount of $81.9 million for the purpose of
school congtruction.

Charter Schools

Charter schools are public schools that operate under a performance contract, or a charter which
frees them from most rules and state statutes created for traditiona public schools. As part of the
contract, charter schools are held accountable for academic and financid results. According to
section 228.056, F.S., charter schools are part of the state’ s program of public education and are
fully recognized as public schools. Current law specifies that the purpose of charter schools

must be to:

Improve student learning;

Increase learning opportunities for al students,

Encourage the use of different and innovative learning methods;

Increase learning opportunity choices for sudents;

Egtablish a new form of accountaility for schools;

Require the measurement of learning outcomes and creste innovative measurement tools,
Egtablish the schoal as the unit for improvement;

Create new professond opportunities for teachers;

Provide rigorous competition within the public school didtrict in order to simulate
improvement in al public schools,

Provide additiona academic choices for parents and sudents;

Expand capacity of the public school system.

Statutory provisions specify that creating a new school or converting an existing school to a
charter school are methods that may be used to form a charter school. An individua, a group of
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parents or teachers, abusiness, amunicipality, or alegd entity may submit an applicetion to the
school digtrict in order to form anew charter school. Section 228.056(4), F.S., authorizes a
school board to sponsor a charter school in the county over which the school board has
jurisdiction. Specificdly, aschool board must recelve and review al gpplications for a charter
school. Within 60 days after receiving a charter school application, a school board must approve
or deny a charter school application through amgority vote. If a school board denies a charter
school application, it must expressin writing the specific reasons for which the charter school
goplication was denied within 10 calendar days after rendering its decision.

According to s. 228.056(4)(b), F.S., acharter school applicant may appea a school board's
denid of acharter school application or itsfailure to render a decision on a charter school
application to the State Board of Education within 30 calendar days after the school board's
denid of the gpplication or failure to render a decison on the application. Within 60 caendar
days after a charter school applicant files an gpped, the State Board of Education must accept or
regject the school board' sinitid decision through a mgority vote. Subsequently, the State Board
of Education must remand the charter school gpplication to the school board with itswritten
recommendation specifying whether or not the school board should gpprove or deny the charter
school application.

Section 228.056(4)(c), F.S., requires the school board to act upon the recommendation of the
State Board of Education within 30 cdendar days after receiving the recommendation. The
school board may fail to act in accordance with the recommendation of the State Board of
Education if it determines that the recommendation is contrary to law or contrary to the best
interest of the students or the community. The school board' s action on the State Board of
Education’s recommendation isafina action subject to judicid review.

According to s. 228.056(6)(b), F.S., a charter school must enroll an igible student that submits
atimely application, unless the number of gpplications exceeds the capacity of a program, class,
grade levd, or building. In such aSituation, goplicants are admitted through a random selection
process. A charter schoal is only authorized to limit the enrollment process in order to target
specific sudent populations. Such populations include students within specific age groups or
grade leves, sudents considered to be at risk of dropping out of school or academic failure;
sudents who wish to enroll in a charter school-in-the-workplace; and students residing within a
reasonable distance of the charter schoal.

Charter School Capital Outlay Funding

Section 228.0561, F.S., provides for charter school capita outlay funding and specifies that
unless otherwise provided in the Generd Appropriations Act, the capita outlay alocation for
each charter school must be determined by multiplying the charter school’ s projected student
enrollment by one-fifteenth of the cost-per-student station for an eementary, middle, or high
school. If the gppropriated funds are not sufficient, the Commissioner of Education must prorate
the funds among the charter schools.

Public/Private Partner ships
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Section 235.2199, F.S., provides that any school district that plans to build three or more new
public schools within a5-year period is encouraged to build at least one of every three new
schoals through public- private partnershipsif such partnerships are projected to result in cost
savings compared to the most frugal method of public school congtruction currently used in the
digtrict.

Community Development Districts

Chapter 190, F.S,, is the Uniform Community Development Digtrict Act of 1980. In adopting
the act the Legidature expressed its concern that there was a need for uniform procedures in Sate
law to authorize the establishment of community development digtricts (CDDs) to provide for

the planning, management, and financing of capital infrastructure.

Specificadly, the Uniform Community Development Didrict Act alows developersto create
independent specid digtricts with abroad range of governmenta powers as a means of financing
various types of infrastructure and ddivering urban community services for planned
developments. The didtricts are intended to benefit the taxpayers of counties and municipdities
in which the didricts are located by shifting the burden of paying for infrastructure to those
buying land in the digtricts. However, CDDs do not have the power of aloca government to
adopt a comprehensive plan, building code, or land development code.

Pursuant to ch. 190, F.S., establishment of a CDD can proceed in one of two ways.

Pursuant to subsection 190.005(1), F.S., CDDs larger than 1,000 acres must be
established by rule, adopted pursuant to chapter 120, F.S,, of the Florida Land and Water
Adjudicatory Commission (FLAWAC).

Pursuant to subsection 190.005(2), F.S., a county or municipality can establish aCDD by
passage of aloca ordinance adopted by the county commission, if it encompasses less
than 1,000 acres.

Powers of the CDD

CDDs have limited authority and may only exercise those powers that are expresdy granted to
them by law or those that are necessarily implied because they are essentia to carry into effect
those powers granted. Thus, CDDs are authorized to accomplish specid, limited purposes and
do not possess the broader home rule powers that municipalities and counties have in Forida

Section 190.011. F.S,, grants the generda corporate powers that CDDs may exercise. The section
provides digtricts shdl have and CDD boards may exercise the following powers.

Sue and be sued in the name of the digtrict;

Make and execute contracts,

Apply for coverage of its employees under the state retirement system;
Borrow money and accept gifts,

Maintain an office within the county in which the didtrict is located,
Acquire, purchase, or dispose of easements, dedications, or reservations;
Assess and impose ad valorem taxes,
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Adopt adminigtrative rules for the didtrict;

Levy special assessments, and

Exercise dl of the powers necessary, convenient, incidental, or proper in connection with
any powers, duties, or purposes authorized by the act.

Section 190.012, F.S., makes provision for special powers of CDDs. The section provides that
the digtrict shal have and the board may exercise any or dl of the following specid powers
relating to public improvements and community facilities

Finance, fund, plan, establish, acquire, congtruct, reconstruct, enlarge or extend, equip,
operate, and maintain sysems and facilities for the following infrastructures:

water supply, sewer, and wastewater management;

bridges or culverts,

water management;

digtrict roads; and

any project when required by the local government pursuant to s. 380.06, FS., or
s. 380.61, F.S.

agrpONOE

After the board has obtained consent of the loca government(s) within the jurisdiction,
the district may plan, establish, acquire, construct or recongtruct, enlarge or extend, equip,
operate, and maintain additiona systems and facilities for:

1. parksand facilities for indoor and outdoor recregtion, cultura, and educationa
USES,

fire prevention and control;

school buildings and related structures,

control and dimination of mosquitoes and the like;

security such as guardhouses, fences, eectronic intrusion systems, and patrol cars,
wagte collection and disposd.

SOUhAWDN

Soecial Assessments

Specid assessments are a home rule revenue source that may be used by alocal government to
fund local improvements or essential services. In order to be vaid, specia assessments must
meet legd requirements as articulated in FHorida case law. The greatest chdlengeto avaid
gpecia assessment isits classfication as atax by the courts.

The courts have defined the differences between a specia assessment and atax. Taxes are levied
for the generd benefit of residents and property rather than for a specific benefit to property. As
established by case law, two requirements exist for the imposition of avalid specia assessment.
Firgt, the property assessed must derive a specid benefit from the improvement or service
provided. Second, the assessment must be fairly and reasonably apportioned among the
properties that recelve the specid benefit. If aloca government's specia assessment ordinance
withstands these two legd requirements, the assessment is not considered atax. See City of Boca
Raton v. State, 595 So. 2d 25 (Fla. 1992).
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The speciad benefit and fair gpportionment tests must be incorporated into the assessment rate
gructure. The development of an assessment rate structure involves determining the cost to be
gpportioned, alocating program costs into program components, and gpportioning these costs to
each digible parcel based upon factors such as the property use and physica characterigtics of
the parcdl.

Another important distinction in relevant descriptions of local government revenues is between
gpecid assessments and user or service charges. While specid assessments and service charges
are amilar in many respects, akey differenceisthat a specid assessment is an enforcegble levy
while asarvice charge or feeisvoluntary.

A specid assessment may provide funding for capital expenditures or the operationa costs of
services provided that the property, which is subject to the assessment, derives a specid benefit
from the improvement or service. The courts have upheld a number of assessed services and
improvements, such as: garbage disposal, sewer improvements;, fire protection, fire and rescue
sarvices, street improvements, parking facilities, downtown redevel opment, scormwater
management services, and water and sewer line extensions.

Eligibility Requirements

The authority to levy specid assessmentsis based primarily on county and municipa home rule
powers granted in the Horida Condtitution. In addition, Statutes authorize explicitly the levy of
gpecid assessments;, for counties, section 125.01, Horida Statutes, and for municipdlities,
Chapter 170, Florida Statutes. Specid didtricts must derive their authority to levy specid
assessments through genera law or specid act.

County governments are authorized, pursuant to s. 125.01(1), F.S,, to establish municipa service
taxing or benefit unitsfor any part or dl of the unincorporated area of the county for the purpose
of providing anumber of municipa-type services. Such services can be funded, in whole or in
part, from specia assessments. The boundaries of the taxing or benefit unit may include dl or

part of the boundaries of a municipdity subject to the consent by ordinance of the governing

body of the affected municipdity. Counties may a0 levy specid assessments for county
purposes.

Pursuant to s. 125.01(5), F.S., county governments may create specid digtrictsto include both
the incorporated and unincorporated aress, subject to the approval of the governing bodies of the
affected municipdities. Such didricts are authorized to provide municipa services and facilities
from funds derived from service charges, specid assessments, or taxes within the didtrict only.

Municipdities dso have the authority, pursuant to chapter 170, Florida Statutes, to make local
municipa improvements and provide for the payment of dl or any part of the costs of such
improvements by levying and collecting specid assessments on the abutting, adjoining,
contiguous, or other specialy benefited property. Such decison by the governing body to make
any authorized public improvement and to defray al or part of the associated expenses of such
improvement must be so declared by resolution.

Authorized Uses
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Section 125.01(2)(q), F.S., outlines the many facilities and services that can be funded from the
proceeds of specia assessments imposed by county governments, viathe municipa service
taxing or benefit units. These may include fire protection, law enforcement, beach erosion
control, recreation service and facilities, water, dternative water supplies, Sreets, Sdewalks,
dreet lighting, garbage and trash collection and disposal, waste and sawage collection and
disposal, drainage, trangportation, indigent health care services, menta hedlth care services and
other essentid facilities and municipa sarvices.

Section 170.01, F.S,, outlines the many facilities and services that can be funded from the
proceeds of special assessmentsimposed by municipa governments. The authorized uses are too
numerousto list here. In addition, s. 171.201, F.S,, authorizes the governing body of a
municipdity to levy and collect specid assessments to fund capitd improvements and municipa
services, including, but not limited to, fire protection, emergency medica services, garbage
disposd, sewer improvement, street improvement, and parking facilities.

Legal Issues Related to Educational Facility Financing
Article IX, Section 1, of the Horida Congtitution provides:

Public education.-- The education of children is afundamentd vaue

of the people of the State of Florida. It is, therefore, a paramount duty of

the state to make adequate provison for the education of dl children residing
within its borders. Adequate provision shal be made by law for auniform,
efficient, safe, secure, and high quality system of free public schoolsthat dlows
sudents to obtain a high qudity education and for the establishment, maintenance,
and operation of inditutions of higher learning and other public education programs
that the needs of the people may require.

In School Board of Escambia County v. State, 353 So.2d 834 (Fla. 1977), the Florida Supreme
Court noted that there is a dearth of authority construing the significance of the phrase "uniform
system of free public schools,” as gppearsin Article X, Section 1 of the Florida Congtitution.
While this phrase was subsequently amended, there remains a dearth of authority construing the
sgnificance of the phrase. [Section 1 was subsequently amended by an amendment proposed by
the Congtitution Revison Commission, (Revison No. 6, 1998, filed with the Secretary of State
May 5, 1998; adopted 1998).] The amendment made education a“fundamenta value,” madeit a
“paramount duty of the Sate to make adequate provision for the education of al children

resding within its borders,” and defined “adequate provison” by requiring that the public schoal
system be “efficient, safe, secure, and high qudity.”]

Florida courts have never settled upon a concrete definition of the phrase "uniform system of free
public schools." In School Board of Escambia County v. State, 353 So.2d 834, 837 (Fla. 1977),
the Florida Supreme Court stated that the condtitution requires a school system where “the
consgtituent parts.. . . operate subject to a common plan or serve acommon purpose.” In .

John’s County v. Northeast Florida Builders Association, Inc., 583 So.2d 635 (Fla. 1991), the
Florida Supreme Court noted that the constitution does not require uniformity in school funding.

The court concluded, “The Florida Congtitution only requires that a system be provided that
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gives every student an equa chance to achieve basic educational goals prescribed by the
legidature.” Id. a 641. In Florida Department of Education v. Glasser, 622 So.2d 944 (Fla.
1993), the court suggested that decisions concerning the uniformity of the stat€'s school system
should be l€ft to the Legidature. In Coalition for Adequacy and Fairnessin School Funding,
Inc. v. Chiles, 680 So.2d 400 (Fla. 1996), the court declined to assess the adequacy of legidative
findings. The court concluded, “We hold that the legidature has been vested with enormous
discretion by the Florida Condtitution to determine what provision to make for an adequate and
uniform system of free public schools.” Id. at p. 7. Following this decision, voters adopted the
amendment referenced above.

Adequate provision shdl be made by law for a uniform, efficient, safe, secure, and high qudity
system of free public schools that alows students to obtain a high quaity education and for the
edtablishment, maintenance, and operation of indtitutions of higher learning and other public
education programs that the needs of the people may require.

As noted, Forida courts have never settled upon a concrete definition of the phrase "uniform
system of free public schoals,” and there is no case law under the 1968 Forida Condtitution, as
amended, directly related to the creation of specid digtrictsto fund educationa facilities.
However, severd past rulings are rlevant. In State v. Board of Public Instruction of Pasco
County for and on behaf of West Pasco County Special Tax School Dist. Of Pasco County, 176
S0.2 337 (1965), the FHorida Supreme Court considered the vaidity of school bondsissued by a
gpecid taxing didtrict to pay the cost of congruction and improvements for educationa facilities
within the digtrict. The question raised in the case was whether the specid act creeting the

digrict violated Section 1, Article X1 of the Florida Congtitution of 1885, which provided for a
“uniform system of public free schools” While gpplying the Horida Congtitution of 1885, as
amended, the court found that the specia act created atax areato make improvementsto the
system of schoolsin arapidly growing area, and concluded that the act could not be said to affect
the uniformity of the systlem of schools.

In . John's County v. Northeast Florida Builders Association, Inc., 583 So.2d 635 (Fla. 1991),
the Florida Supreme Court considered a chdlenge to the impaosition of school impact fees on the

basis that the ordinance establishing the fees violated Article 1X, Section 1 of the Horida

Condtitution. While the facts of the case are quite different from those surrounding this bill, the

court’ s findings are suggestive of severd points.

The court found that:

Insofar as the condtitution provides for "free public schools," it is clear

that no student may be required to pay tuition as a condition of being

admitted into school. Of course, this does not mean that the students parents

are exempt from paying any of the cogts of maintaining the school system.
Obvioudy, property owners who have children pay ad va orem taxes, portions

of which pay for schools. The mandate of free public schools insures that students
access to public schoals is not dependent upon the payment of any fees or charges.
Under the schedule of chargesin the St. Johns County ordinance, the payment
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of theimpact feesis unrelated to school atendance. Thus, to the extent that the impact
fee isimposed upon each dwelling unit, we see no violaion of the condtitutional
imperative of free schools.

The Florida Congtitution only requires that a system be provided that gves
every student an equa chance to achieve basic educationd goal's prescribed

by the Legidature. The congtitutional mandate is not that every school digtrict

in the state must recelve equd funding nor that each educationd program must
be equivaent. Inherent inequities, such as varying revenues because of higher

or lower property vaues or differences in millage assessments, will aways favor
or disfavor some digtricts. We hold that the ordinance does not violate the
requirement of a uniform system of public schools.

Effect of Proposed Changes:

The bill makes anumber of changesto Part |1 of chapter 163, the Loca Government
Comprehensive Planning and Land Development Act, and the Devel opment-of- Regiond- I mpact
program contained in Part | of chapter 380, F.S. In addition, the bill authorizes the crestion of
educationd facilities benefit digricts for the purpases of financing school congtruction through

the levy of soecid assessments within an educationd facilities benefit didrict or acommunity
development didrict.

The bill revises provigons governing the regulation of intengty of use by locd
governmentsin the future land use eement of their local government comprehensive
plans.

The hill provides that the concurrency requirement, except for transportation facilities, as
implemented in local government comprehensive plans, may be waived by aloca
government for urban infill and redevelopment areas, if such awaiver does not endanger
public hedth or safety as defined by the loca government initsloca government
comprehensve plan.

By January 1, 2004, loca governments within counties with a population of 100,000 or
greater are required to inventory their service delivery agreements and identify deficits or
duplication in the provison of services. In addition, by February 1, 2003 representatives
of municipalities and counties are to recommend statutory changes regarding annexation
to the Legidature.

Thisbill revises the process for adoption of loca government comprehensive plans or
plan amendments decreasing the timeframes required for state review in some
circumgances. In addition, the bill alows the Department of Community Affairsto
publish natices of intent on the Internet in addition to legd notice advertisng asan
dterndive to publishing larger and more expensive newspaper advertisements.

The bill makes anumber of changes to the deve opment- of-regiona-impact program. The
bill revises the definition of what is not considered development under the DRI process;
and provides a bright line test for developments that are at or below 100 percent of DRI
thresholds by providing that they are not DRIs and are not required to go through the
review process. The bill providesfor biennia reports on DRIs rather than annual reports,
unless otherwise specified. The bill provides a bright line test for buildout extensions by
providing that an extenson of lessthan 6 yearsis not a substantia deviation. The bill

Page 20
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eliminates acreage standards for office development and retall developments and
modifies thresholds for multiuse development. The bill exempts petroleum storage
facilities and any renovation or redevel opment within the same land parcel which does
not change land use or increase dengity or intensity of use from DRI review under
specified circumstances. Findly, the bill provides definitions that are rlevant to whether
two or more developments represent a unified plan of development which should be
treated as a single development for purposes of devel opment- of- regiona-impact review.
The bill authorizes counties and municipdities to creete educationa facilities benefit
digricts (benefit digtricts) by entering into an interlocal agreement with the school board
and any local genera purpose government within whose jurisdiction a portion of the
benefit digtrict islocated, and adoption of an ordinance. Cregtion of a benefit didtrict is
conditioned upon the consent of the school board, al affected locd genera purpose
governments, and al landowners within the benefit district. The governing board of any
benefit district must include representation of the school board, each cooperating local
generd purpose government, and the landowners within the benefit didtrict. In the case
of the benefit digtrict’ s decision to create a charter school, the board of directors of the
charter school will congtitute the members of the governing board for the benefit digtrict.
The bill authorizes community development digtricts (CDDs) to receive the financid
enhancements available to benefit ditricts.
Upon confirmation by a school board of commitment of revenues by a benefit didtrict or
CDD necessary to congtruct and maintain an educationd facility within an individua
Digtrict Facilities Work Program or proposed by an gpproved Charter School the benefit
digtrict or CDD receives, until the benefit digtrict’ sfinancia obligations are completed:

1) anannud amount equd to one mill of taxation for dl taxable property

within the benefit district or CDD to be paid the school digtrict;
2) dl educationd facilities impact fee revenue collected for new
development within the benefit digtrict or CDD.

Thehill is effective upon becoming alaw.

Section 1 amends section 163.3177(6)(a), F.S,, to dlarify the circumstances in which alocal
government must define pecific sandards for the dengty or intengity of use within aland use
category. Under the amended language, each future land use category must be defined in terms
of usesincluded and mugt include standards to be followed by the local government in the
control and distribution of population densities and building and structure intengities.

In addition, paragraph (h) of subsection (6) is amended to require local governments and specia
digtricts within counties with a population of 100,000 or greater to submit areport to the
department, by January 1, 2004, that identifies existing or proposed interloca service delivery
agreements and which identifies deficits or duplication in the provison of services. In addition,
by February 1, 2003 representatives of municipalities and counties are to recommend statutory
changes regarding annexation to the Legidature.

Section 2 Paragraph (¢) of subsection (4) of s. 163.3180, F.S,, isamended to provide that the
concurrency requirement, except for transportation facilities, asimplemented in loca

government comprehensive plans, may be waived by aloca government for urban infill and
redevelopment areas designated pursuant to s. 163.2517, F.S,, if such awaiver does not endanger
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public heath or safety as defined by the locad government inits local government comprehensive
plan. Such awaiver must be adopted as a plan amendment pursuant to the process set forth in s.
163.3187(3)(a), F.S. The subsection is further amended to provide that aloca government may
grant a concurrency exception pursuant to subsection (5) for transportation facilities located
within these urban infill and redevelopment aress.

Section 3 Section 163.3184, F.S,, is amended to include an abutting property owner in the
definition of affected persons.

The section adso is amended to streamline the process used by the Department of Community
Affars (DCA) to review comprehensve plan amendments to speed up the intergovernmental
review of comprehensive plan amendments and to require that commenting agencies must
provide comments to the department within 30 days of DCA’s receipt of the amendment. If the
plan or plan amendment relates to a public schoal facilities dement, the loca government must
send the amendment to the Office of Educationa Fadilities of the Commissioner of Educetion for
review and comment. In addition, if DCA isrequired or eectsto review a proposed amendment,
it must issue its report stating its objections, recommendations and comments within 60 days of

its receipt of the amendment.

DCA isrequired to issue a notice of intent that the plan amendment isin compliance within 20
days rather than 45 days from receipt of the adopted comprehensive plan amendment where;

alocd government adopts a plan amendment that is unchanged from the proposed plan
amendment transmitted to DCA for review;

DCA did not review the proposed amendment or raise any objections to the amendment;
and,

an “affected person”, as defined in s. 163. 3184(1)(a), F.S,, did not object to the
amendment.

The section dso is amended to permanently extend the authorization granted to DCA for fiscd
year 2001-2002, for the department to publish copies of its notices of intent on the Internet in
addition to lega notice advertiang. The section deletes existing language that required
advertisements of the notice of intent to be no less than 2 columns wide by 10 incheslong. This
change will sgnificantly reduce DCA'’s advertisng expenses. Findly, the section requireslocd
governments to provide a Sgn-inform at the comprehensive plan transmittal and adoption
hearing.

Section 4. Subsection (3) of s. 380.04, F.S,, isamended to revise the definition of what is not
considered development under the DRI process to include:

any work or congtruction within the boundaries of the right-of-way on the federa
intergtate highway system;

work by any utility and other persons engaged in the transmission of eectricity, “for the
purposes of ingpecting, repairing, renewing, or constructing on established rights-of-way
any sawers, mains, pipes, cables, utility tunnels, power lines, towers, poles, tracks, or the
like”
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Section 5. Paragraph (d) of subsection (2) of s. 380.06, F.S., is amended to provide that a
development that is at or below 100 percent of al numerica thresholds in the guiddines and
standards shall not be required to undergo DRI review and 2.a. is deleted to remove the
rebuttable presumption that a development that is between 80 and 100 percent of a numerical
threshold shdl not be required to undergo DRI review.

Subsection (4)(b)2. is deleted to reflect the revision to (2)(d). Subsection (8)(a)5.a. and 11.b. are
also amended to reflect the revison to (2)(d).

Subsection (12) is amended to provide that when a proposed development involves land within
the boundaries of multiple regiond planning councils, DCA must designate alead regiond
planning council. The lead regiond planning council is required to prepare the regiond report.

Subsection (15) is amended to reflect the change from an annud to abiennid report provided for
in the changes to subsection (18). Subsection (18) is amended to require abiennid rather than
annud report on the DRI to the local government, the regiona planning agency, DCA, and dll
affected permit agencies, unless the development order by its terms requires more frequent
monitoring. The subsection is further amended to provide that if no additiond development
pursuant to the development order has occurred since the submission of the previous report, then
aletter from the developer stating that no development has occurred shdl satisfy the
requirement for areport. The subsection aso is amended to alow development orders which
require annua reports to be amended to require biennia reports at the option of the locd
governmert.

Subsection (19) is amended to revise provisons governing substantial deviations. Paragraph (b)
is amended to remove the substantial deviation acreage criteriafor office development (9)(b)6.
and (9)(b)10. and commercia development.

Paragraph (c) is amended to provide that an extenson of the date of build out of a development,
or a phase thereof, of an extenson of less than 6 rather than 5 yearsis not a substantial deviation.
Paragraph (€)2. also is amended to provide that except for a development order rendered
pursuant to subsection (22) or subsection (25), a proposed change to a development order that
individudly or cumulatively with any previous change is less than 40 percent of any numericd
criterion contained in subparagraphs (b)1.- 15. and does not exceed any other criterion isnot a
subgtantia deviation.

Paragraph (€)2 is amended to add “ any renovation of redevelopment of development within a
previoudy gpproved development of regiona impact which does not change land use or increase
dengty or intensty of use,” to the list of changesin development that do not congtitute

substantid deviations.

Two new statutory exemptions to the DRI program are added to subsection (24). New paragraph
(i) is added to subsection (24) to provide that any proposed facility for the storage of any
petroleumn product is exempt from the provisions of this section, if such facility is consgstent with
aloca comprehensve plan that isin compliance with s. 163.3177, F.S,, or is consstent with a
comprehensive port master plan that isin compliance with s. 63.3178, F.S. Paragraph (j) exempts
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any renovation or redevelopment within the same land parcd which does not change land use or
increase dendity or density of use.

Section 6 amends s. 380.0651, F.S.,, regarding statewide guidelines and standards for
developments-of-regiona impact to del ete acreage thresholds for office development (3)(d) and
(3)(f). In addition, paragraph (i), regarding the DRI thresholds for multiuse development is
amended. The threshold for a proposed development with two or more land uses where the sum
of the percentages of the gppropriate thresholds for individual land uses, is equd to or greater
than 175 percent, and increase from the 145 percent in current law. In order to meet this new 175
percent threshold, each land use must be equal to or greater than 20 percent of the applicable
threshold. In the case of a proposed devel opment with three or more land uses, one of which is
residentid, the sum of the percentages for each threshold for each land use in the development is
equal to or greater than 200 percent, increased from the 160 percent of current Statute. To meet
the 200 percent threshold, the two nonresidentia land uses must be equa to or greater than 15
and 10 percent of the respective gpplicable threshold.

Subsection (4), which defines when two or more developments must be aggregated and treated
as asingle development under chapter 380 is amended to include a number of definitions that are
relevant to the determination of whether two or more devel opments must be aggregated. These
definitions include:

Physcaly proximeate

Sgnificant legd or equitable interest

Reasonable closenessin time

Completion of 80 percent

Sharing of infragtructure

Common advertisng scheme of promotiona plan
Same person

With the exception of “same person,” the definitions codify definitions that are st forth in Rule
9J-2.0275, Horida Adminigtrative Code, to be used in determining whether two or more
devel opments must be aggregated. “ Same person” is defined to include:

An individud; two or more persons having ajoint or common economic
interest; a corporation or foreign corporation; an unincorporated associa-
tion; abusinesstrugt; an estate; a partnership; atrust; and a subsdiary or
other entity that has ajoint or common economic interest with a corporation.

“Significant legd or equitable interest” means that the same person has an interest or an option to
obtain an interest of more than 25 percent in each development for certain types of interests. The
concept of two or more persons or entities having a joint or common economic interest that is
described in the definition of “same person” conflicts with the definition of “sgnificant legd or
equitable interest” that establishes athreshold for what level of common economic interest must
be reached to meet the criteriafor aggregation.

Section 7 addresses the gpplicability of the changes to the DRI program thet are in the bill.
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Subsection (1) of the section declares that nothing contained in this act abridges or modifies any
vested or other right or any duty or obligation pursuant to any development order or agreement
which is gpplicable to a development of regiond impact on the effective date of thisact. A

devel opment which has received a devel opment-of-regiond-impact development order pursuant
to s. 380.06, F.S,, but is no longer required to undergo devel opment- of- regiona-impact review
by operation of this act, shal be governed by the following procedures:

The development shdl continue to be governed by the devel opment- of-regiond impact
development order, and may be completed in reliance upon and pursuant to the
development order. The devel opment- of- regiona-impact development order may be
enforced by the locd government as provided by ss. 380.06(17) and 380.11, F.S.

If requested by the developer or landowner, the devel opment- of- regiond-impact
development order may be amended or rescinded by the local government consistent with
the local comprehensgive plan and land devel opment regulations, and pursuant to the loca
government procedures governing local development orders.

Subsection (2) of the section further declares that a development with an application for
development approval pending, and determined sufficient pursuant to section 380.06(10), F.S.,
on the effective date of this act, or a notification of proposed change pending on the effective
date of this act, may eect to continue such review pursuant to s. 380.06, F.S. At the conclusion
of the pending review, including any apped's pursuant to s. 380.07, F.S,, the resulting
development order shal be governed by the provisions of subsection (1).

Section 8. Section 235.1851, F.S,, is created to provide legidative intent and to authorize the
creation of educationd facilities benefit digricts (benefit districts) pursuant to an interloca
cooperation agreement between aloca school board and dl loca generd purpose governments
within whose jurisdiction adidtrict islocated. Subsection (2) provides that the purpose of a
benefit didrict isto assist in financing the congruction and maintenance of educationd facilities.

Subsection (3)(a) authorizes the creation of a benefit district pursuant to this act and ch. 163,
125, 166, and 189, F.S. Such district charters may be crested by a county or municipdity by
entering into an interlocal agreement, as authorized by s. 163.01, F.S., with the school board and
any locd generd purpose government within whose jurisdiction a portion of the didtrict is
located, and adoption of an ordinance that includes al provisions contained within s. 189.4041,
F.S. The section reguires the cregting entity to be the local generd purpose government within
whose boundaries amgority of the benefit district’s lands is located.

Subsection (3)(b) provides that the crestion of any benefit district shal be conditioned upon the
consent of the school board, al loca generd purpose governments within whose jurisdiction any
portion of the benefit digtrict islocated, and al landowners within the didtrict. The subsection
provides that the membership of the governing board of any benefit digtrict must include
representation of the school board, each cooperating loca generd purpose government, and the
landowners within the didrict. In the case of the benefit district’s decision to creste a charter
school, the board of directors of the charter school shall congtitute the members of the governing
board for the benefit digtrict.
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Subsection (4) provides that a benefit digtrict shal have, and its governing board may exercise,
the following powers

To finance and congtruct educationd facilities within the district’ s boundaries.

To sue and be sued in the name of the digtrict; to adopt and use a sedl and authorize the
use of afacamile thereof; to acquire, by purchase, gift, devise or otherwise and dispose
of red and persona property of any estate therein; and to make and execute contracts and
other instruments necessary or convenient to the exercise of its powers.

To agpply for coverage of its employees under the State Retirement System in the same
manner asif such employees were state employees; subject to necessary action by the
digtrict to pay employer contributions into the State Retirement Fund.

To contract for the services conaultants to perform planning, engineering, legd or other
appropriate services of a professona nature.

To borrow money and accept gifts; to apply for unused grants or loans of money or other
property for any district purposes and enter into agreements required in connection
therewith; and to hold, use and dispose of such monies or property for any district
purposes in accordance with the terms of the gift, grant, loan, or agreement relating
thereto.

To adopt resolutions and policies prescribing the powers, duties and functions of the
officers of the didrict, the conduct of the business of the didtrict, the maintenance of
records and documents of the digtrict.

To maintain an office within the digtrict or within the boundaries of the locd generd
purpose government which created the didtrict.

To hold, control and acquire by donation, purchase, or condemnation pursuant to ch. s 73
or 74, F.S, if authorized by all governmenta entities that are party to the interlocal
agreement, or dispose of any public easements, dedication to public use, platted
reservations for public purposes or any reservations for those purposes authorized by this
act and to make use of such easements, dedications or reservations for any of the
purposes authorized by this act.

To borrow money and issue bonds, certificates, warrants, note or other evidence of
indebtedness herein provided for periods not longer than 30 years, such debt may only be
guaranteed by non ad va orem assessments legdly imposed by the district and other
available sources of funds provided by this act and may not be guaranteed by the full

fath and credit of any locd generd purpose government or the school board.

To cooperate with or contract with other governmenta agencies and to accept funding
from loca agencies as provided in the act.

To levy, impose, collect and enforce non-ad val orem assessments.

To exercise dl powers necessary, convenient, incidental or proper in connection with any
of the powers, duties, or purposes authorized by this act.

Subsection (5) provides that as an dternative to the creation of benefit districts, the Legidature
recognizes and encourages the condderation of community development digtrict creation
pursuant to ch. 190, F.S,, as aviable dternative for financing the construction and maintenance
of educationa facilities as described in thisact. The section provides that community
development digtricts are therefore deemed digible for the financiad enhancements available to
bendfit digtricts providing for the financing of the construction and maintenance of educationd
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facilities contained in s. 235.1852, F.S. In order to receive such financid enhancements, the
subsection requires community development digtricts to enter into an interloca agreement with
the school board and affected loca genera purpose governments that specifies the obligations of
dl parties to the agreement.

Section 9. Section 235.1852, F.S,, is created to provide for school digtrict funding for benefit
digtricts and community development districts meeting specified conditions. Subsection (1)
provides that upon confirmation by a school board of the commitment of revenues by a benefit
digrict or community development district necessary to construct and maintain an educationa
fadility within an individual Digtrict Facilities Work Program or proposed by an approved
Charter Schoal, the following funds must be provided to the digtrict annually beginning with the
next fiscal year after confirmation and until the didirict’s financia obligetions are completed:

An annua amount egqua to one mill of taxation for dl taxable property within the benefit
digtrict or the community development district, contributed by the school board.

All educationd facilitiesimpact fee revenue collected for new development within the
benefit didrict or the community development digtrict.

Section 10. Section 235.1853, F.S,, is created to address utilization of educationa facilities
funded pursuant to thisact. The section provides that dl facilities funded pursuant to this act
must reflect the racid balance of the school digtrict pursuant to sate and federd law. However,
to the extent alowable pursuant to such law, the section provides that the interlocal agreement
providing for the establishment of a benefit digtrict or the interlocal agreement between a
community development district and the school board and affected loca generd purpose
governments may provide for the school board to establish school attendance zones that alow
students residing within a reasonable distance of facilities financed through the interloca
agreement to atend such facilities.

Section 11. The act takes effect upon becoming alaw.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

This bill authorizes counties and municipdities to create benefit didricts, which are
intended to assigt in the financing and maintenance of educationd facilities. Such digtricts
are granted the authority to levy specid assessments. In addition, the bill provides
financid incentives for benefit didricts, as wel as community development didtricts, to
share in the cogts of educationd facilities. To the extent the bill achievesits stated
purpose, additiond revenues will be available for the financing and maintenance of
educationd facilities.

Upon confirmation by a school board of the commitment of revenues by a benefit district
or CDD necessary to construct and maintain an educationd facility within an individud
Digtrict Facilities Work Program or proposed by an approved Charter Schoal, the
following funds must be provided to the digtrict annualy beginning with the next fiscd
year after confirmation and until the district’ s financid obligations are completed:

an annud amount equa to one mill of taxation for al taxable property within
the benefit didrict or the community development didtrict, contributed by the
school board;

al educationd facilitiesimpact fee revenue collected for new development
within the benefit didrict or the CDD.

The bill requires the schoal didtrict to provide the benefit digtrict with an annua amount
equivaent to one mill of taxation for dl taxable property within the benefit digtrict. This
required payment is not connected to or based on whether or not the amount of such
revenue is necessary to finance the congtruction of aschool or schools within the benefit
digrict. Accordingly, over aperiod of fund, the levd of financing schoolswithin a
benefit digtrict receive from the school board may greeily exceed the leve of funding
amilar schools that are not located within the benefit district receive from the school
board.

B. Private Sector Impact:

This bill authorizes the creation of educationa facilities benefit digtricts to finance the
congtruction and maintenance of educationd facilities. Such didricts are granted the
authority to impose special assessments on property owners. Cregtion of a benefit district
is conditioned upon the gpprova of dl landowners.

The hill provides incentives for devel opers to participate in the creation of benefit
digtricts, as well as community development didricts, to assist in financing the
condruction and maintenance of educationd facilities that will benefit their property.

C. Government Sector Impact:

The extenson of DCA'’ s authority to provide Internet notice and use legd advertisements
reduces the cost to the department of newspaper advertisement.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIL. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Horida Senate.




