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l. Summary:

This committee subgtitute reenacts the public records exemption and confidentiaity for certain
risk-based capitd information furnished to the Department of Insurance (“department”) by
insurers. The public records exemption for risk-based capita information submitted to the
Department of Insurance by insurance companies, as required by s. 624.40851, F.S.,, is scheduled
for repea on October 2, 2002, unless reviewed and reenacted by the Legidature, pursuant to the
criteria specified in the Open Government Sunset Review Act, s. 119.15, F.S.

The committee subgtitute does not substantialy amend the current exemption; therefore, the
future mandatory legidative review of the public records exemption is arogated. In addition, the
committee subgtitute provides conforming, technical changes.

In 1997, the Legidature enacted ch. 97-293, L.O.F., the risk-based capita requirements for
insurers and confidentiaity provisons for such information. The act indtituted reporting and
disclosure requirements for risk-based capita levels for domestic insurers based on aformula
adopted by the Nationa Association of Insurance Commissioners (NAIC). Insurers are required
to internally monitor trigger levels and respond as necessary. A comparison of the insurer’s
actud capitd level and its risk-based capitd levels may trigger any of severd levels of

regulatory action by the Department of Insurance or supervision of corrective actions by the
insurer. The exemptions terminate one year following the conclusion of any risk-based capita
plan or revised risk-based capital plan or on the date of an order of saizure, rehabilitation, or
liquidation pursuant to ch. 631, F.S.
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The bill amends section 624.40851, Florida Statutes.
Present Situation:

Constitutional Accessto Public Records and Meetings

Articlel, s. 24 of the State Condtitution provides every person with the right to ingpect or copy
any public record made or received in connection with the officid business of any public body,
officer, or employee of the state, or persons acting on their behalf. The section specificaly
includes the legidative, executive, and judicid branches and each agency or department created
under them. It dso includes counties, municipdities, and digtricts, aswdl as condtitutiona
officers, boards, and commissioners or entities crested pursuant to law or the State Congtitution.

The State Condtitution permits exemptions to open government requirements and establishes the
means by which these exemptions are to be established. Under Articlel, s. 24(c) of the State
Condtitution, the Legidature may provide by genera law for the exemption of records provided
that: (1) the law creeting the exemption states with specificity the public necessity judtifying the
exemption; and (2) the exemption is no broader than necessary to accomplish the stated purpose
of the law. A law creating an exemption is permitted to contain only exemptions to public
records or meetings requirements and must relate to one subject.

The Open Government Sunset Review Act of 1995

Section 119.15, F.S,, the Open Government Sunset Review Act of 1995, establishes areview and
repeal process for exemptions to public records or meetings requirements. Under s. 119.15(3)(a),
F.S., alaw that enacts a new exemption or substantidly amends an existing exemption must Sate
that the exemption is repeded at the end of 5 years and must sate that the exemption must be
reviewed by the Legidature before the scheduled repeal date. An exemption is subgtantially
amended if the amendment expands the scope of the exemption to include more records or
information or to include meetings aswell asrecords. An exemption is not substantialy

amended if the amendment narrows the scope of the exemption.

In the 5th year after enactment of a new exemption or the subgtantid amendment of an existing
exemption, the exemption is repealed on October 2nd of the 5th year, unless the Legidature acts
to reenact the exemption.

Under the requirements of the Open Government Sunset Review Act, an exemption isto be
maintained only if: (1) the exempted record or meeting is of a sengtive, persond nature
concerning individuas, (2) the exemption is necessary for the effective and efficient
adminigration of agovernmenta program; or (3) the exemption affects confidentid information
concerning an entity.

As part of the review process, s. 119.15(4)(a), F.S., requires the consideration of the following
specific questions: (1) What specific records or meetings are affected by the exemption?

(2) Whom does the exemption uniquely affect, as opposed to the generd public? (3) What isthe
identifiable public purpose or god of the exemption? (4) Can the information contained in the
records or discussed in the meeting be readily obtained by dternative means? If so, how?
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Further, under the Open Government Sunset Review Act, an exemption may be created or
maintained only if it serves an identifiable public purpose. An identifiable public purposeis
served if the exemption: (1) dlowsthe state or its political subdivisonsto effectively and
efficiently administer a governmenta program, the adminigtration of which would be
ggnificantly impaired without the exemption; (2) protects information of a sendtive persona
nature concarning individuals, the release of which information would be defamatory to such
individuas or cause unwarranted damage to the good name or reputation of such individuas or
would jeopardize the safety of such individuds; or (3) protects information of a confidentia
nature concerning entities, including, but not limited to, aformula, pattern, device, combination
of devices, or compilation of information which is used to protect or further a business advantage
over those who do not know or use it, the disclosure of which information would injure the
affected entity in the marketplace.

Further, the exemption must be no broader than is necessary to meet the public purpose it serves.
In addition, the Legidature must find that the purpose is sufficiently compelling to override the
strong public policy of open government and cannot be accomplished without the exemption.

Risk-Based Capital Reporting Requirements

In 1997, the Legidature enacted ch. 97-292, L.O.F., the NAIC' s Risk-Based Capita for Insurers
Mode Act and ch. 97-293, which provides for the public records exemption for certain risk-
based capita information. The risk-based capital reporting requirements and confidentiality
provisions are contained in ss. 624.4085 and 624.40851, F.S., respectively, of the Florida
Insurance Code. The act indtituted reporting and disclosure requirements for risk-based capital
levels for domestic insurers based on a formula adopted by the NAIC. According to the NAIC,
“The RBC system was meant to replace fixed minimum capital and surplus standards with a

more flexible system that increases minimum capitdl commensurate with risk...”

The NAIC established a program for accreditation of statesin 1989. As of July 2001, 47 states
were accredited. Nevada, New Y ork, and West Virginia are not accredited. In order to be
accredited, a state must adopt by law or rule the substance of a number of NAIC model laws and
rules rdating to insurer solvency. According to the NAIC, 47 of the United States’ insurance
jurisdictions have adopted laws or regulations that are subgtantidly smilar to the Risk-Based
Capitd for Insurers Mode Act. The results of astaff review of some of the risk-based capital
public records exemption laws indicated that Cdifornia, Digtrict of Columbia, lllinois,
Massachusetts, Nebraska, and North Carolina have adopted confidentiality provisons similar or
identica to the NAIC modd.

Accreditation of a state provides a benefit to insurers domiciled in that state. Because of
accreditation, other accredited states accept Florida examination reports of Florida domestics.
Other gtate laws may provide exemptions for insurers domiciled in accredited states;, for
example, Florida's insurance holding company law applies to Florida domestics and to insurers
domiciled in nonaccredited states. Florida relies on the accreditation process to assure itself that
insurers domiciled in other accredited States are adequately regulated as to solvency.
Accreditation aso provides a nationd system of solvency regulation, relying on each accredited
date to regulate the solvency of its domestic insurers sufficiently to meet nationd standards.
Under the provisons of s. 624.4085, F.S., insurers are required to internally monitor trigger
levels and respond as necessary. A comparison of the insurer’ s actud capitd level and its risk-
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based capita levels may trigger any of severd levels of regulatory action by the Department of
Insurance or supervision of corrective actions by the insurer. Risk-Based Capitd (RBC) andysis
measures the minimum amount of capital necessary to support their overal business operations,
given the size and risk profile of the respective companies. The capitd requirements generdly

are assessed againgt four types of risk: (1) asset risk, (2) credit risk, (3) underwriting risk, and (4)
off-baance sheet risk. Different risk-based capital calculations gpply to life and hedth

companies, property/casuaty companies, and health maintenance organizations, since these
entities operate in different economic environments.

According to the NAIC, the“...RBC formula produces a regulatory minimum amount of capital
that istailored to each specific company.” The RBC formulais not meant to be used asatoal to
compare or rank insurers. The risk-based capitd systemis just one of many tools aregulator uses
for evauating the solvency of an insurer. Insurers are prohibited from advertisng the results of
these cdculations, and the department is prohibited from using the information in rate making.

The department is authorized to use the reports soldy for monitoring the solvency of insurers

and assessing the need for corrective action with respect to insurers.

Public Records Exemption for Certain Risk-Based Capital Information Reported by
Insurers

Section 624.40851, F.S., establishes the confidentiaity of such risk-based capita information.
The section specificaly provides public records and public meetings exemptions for such
information maintained by the Department of Insurance and for proceedings and hearings
conducted by the department. The exemptions terminate one year following the conclusion of

any risk-based capital plan or revised risk-based capital plan or on the date of an order of seizure,
rehabilitation, or liquidation pursuant to ch. 631, F.S. The section also provides that proceedings,
hearings, notices, correspondence, reports, records, or other information obtained upon the
gppointment of areceiver (for rehabilitation or liquidation) for the insurer by a court of

competent jurisdiction are exempt from the provisons of s. 624.40851, F.S. This provision
appears to be redundant because the section aso provides that the public records exemption
terminates on the date of an order of saizure, rehabilitation, or liquidation is entered.

However, s. 624.40851, F.S., does provide an exception to the confidentidity provison. The
department is authorized to open such proceedings or hearings or provide a copy of the
transcripts of such hearings or proceedings, or disclose other reports or records to a department
or agency of this state or another state, if the department determines that the disclosure is
necessary or proper for the enforcement of the laws of the United States or of this or another
state.

The 1997 legidation enacting the public records exemption for certain risk-based capital
information provided a statement of public necessity for such an exemption. The legidation
provided that unrestricted public access to such information “ ... might damage the insurer if
made available to its competitors and could substantially affect the solvency of an insurer.” The
legidation aso provided that “ ... public access to such information would not serve a public
interest in that such information could be mideading asto an insurer’ sranking ...” since other
financid indicators and factors are dso used to evauate an insurer’ s solvency. Findly, the
Legidature found that if such information was disclosed, it could reved an insurer’ s investment



BILL: CS/SB 238 Page 5

srategy and business decisions and therefore, place such an insurer at a competitive
disadvantage in the marketplace.

Answersto Questions Posed by the Open Government Sunset Review Act

Section 119.15(4)(a), F.S., requires as part of the review process the consideration of specific
questions, delineated above. For a complete report on these issues, see Review of Public Records
Exemption for Risk-Based Capital Information Furnished to the Department of Insurance
(Mandatory Review 2002-204, by the Committee on Banking and Insurance). In summary, the
current exemption may be categorized under s. 119.15(4)(b), F.S., which permits an exemption
that protectsinformation of a confidential nature which protects a business advantage over those
who do not know or useit, the disclosure of which information would injure the affected entity
in the marketplace. Risk-basad capital information submitted to the Department of Insurance is
proprietary in nature and its disclosure to competitor insurance companies could detrimentally
affect the company in the marketplace.

Effect of Proposed Changes:

Section 1. Amends s. 624.40851, F.S., to reenact the current public records exemption and
confidentidlity for certain risk-based capital records submitted to the Department of Insurance.
Since the committee substitute does not substantially amend the current public records or

mesting exemption, the provison requiring future legidétive review is abrogated.

The bill removes the provision that exempts proceedings, hearings, notices, correspondence,
reports, records, or other information obtained upon the appointment of arecelver (for
rehabilitation or liquidation) for the insurer by a court of competent jurisdiction are exempt from
the provisons of s. 624.40851, F.S. This provision appears to be redundant because the section
also provides that the public records exemption terminates on the date of an order of saizure,
rehabilitation, or liquidation is entered.

Section 2. Provides that the committee subgtitute takes effect October 1, 2002.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:

Under s. 119.15(3)(a), F.S., alaw that enacts a new exemption or substantially amends an
exiging exemption must ate that the exemption is repedled at the end of 5 years and

must date that the exemption must be reviewed by the Legidature before the scheduled
repedl date. An exemption is subgtantially amended if the amendment expands the scope
of the exemption to include more records or information or to include meetings aswell as
records. This committee substitute does not expand the current exemption and would not
be subject to review by the Legidature.
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VI.

VII.

VIII.

C. Trust Funds Restrictions:
None.
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
By providing a public records exemption and confidentiality for certain risk-based capital
information submitted by insurers to the department, the committee substitute protects the

economic vaue of such information to insurers which could be logt if it wasreveded to
compstitors.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

None.

Amendments:

None.

This Senate gaff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




