SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 2430
SPONSOR: Commerce and Economic Opportunities Committee and Senator Diaz de la Portilla
SUBJECT: Public Records/Business Information
DATE: March 10, 2002 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Birnholz/Maclure Maclure CM Favorable/CS
2. Rhea Wilson GO Favorable
3. RC
4.
5.
6.

l. Summary:

The committee subgtitute replaces the origind bill and creates a public records exemption

relating to certain state economic development programs and incentives, including the Capitd
Investment Tax Credit Program under s. 220.191, F.S,; the Qudified Defense Contractor Tax
Refund Program under s. 288.1045, F.S.; the Qudlified Target Industry Tax Refund Program
under s. 288.106, F.S.; the high-impact performance incentives under s. 288.108, F.S.; and the
Quick Action Closing Fund under s. 288.1088, F.S. The public records exemption is comparable
to a public records exemption that was in s. 288.1066, F.S., that was repeded as of

October 2, 2001. This committee substitute also makes changes to public records
information-sharing provisons related to the administration of certain state economic

development programs and incentives.

This committee subdtitute substantidly amends the following sections of the Florida Statutes:
213.053, 443.171, and 443.1715. This committee substitute creates section 288.1067, Florida
Statutes.

Il. Present Situation:

Government in the Sunshine

Florida has along hitory of providing public access to the records of governmental and other
public entities. The first law affording access to public records was enacted by the Florida
Legidaturein 1909. In 1992, Floridians voted to adopt an amendment to the Florida Constitution
that raised the statutory right of public access to public records to a congtitutiona level.

Artide |, s. 24 of the Horida Congtitution provides:.
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() Every person has the right to ingpect or copy any public record made or received in
connection with the officid business of any public body, officer, or employee of the Sate,
or persons acting on their behaf, except with respect to records exempted pursuant to this
section or pecificaly made confidentid by this Condtitution. This section specificaly
incdudes the legidative, executive, and judicid branches of government and each agency

or department created thereunder; counties, municipalities, and digtricts, and each
congtitutiond officer, board, and commission, or entity created pursuant to law or this
Condtitution.

In addition to the Florida Constitution, the Public Records Law® specifies conditions under which
public access must be provided to governmenta records of the executive branch and other
governmental agencies. The term “public records’ has been defined by the Legidaturein

s. 119.011(2), F.S, to include;

al documents, papers, letters, maps, books, tapes, photographs, films, sound recordings,
data processing software, or other materia, regardless of the physica form,
characterigtics, or means of transmission, made or received pursuant to law or ordinance
or in connection with the transaction of the officid business by any agency.

This definition of “public records’ has been interpreted by the FHorida Supreme Court to include
al materids made or received by an agency in connection with officid businessthat are used to
perpetuate, communicate, or formalize knowledge? Unless these materials have been made
exempt bygthe Legidature, they are open for public ingpection, regardless of whether they arein
find form.

The Horida Condtitution permits exemptions to open government reguirements and establishes
the means by which these exemptions are to be established. Under Articlel, s. 24(c) of the State
Condtitution, the Legidaure may provide by generd law for the exemption of records provided
that: (1) the law cresting the exemption states with specificity the public necessity judtifying the
exemption; and (2) the exemption is no broader than necessary to accomplish the stated purpose
of the law. A law creating an exemption is permitted to contain only exemptions to public
records or meetings requirements and must relate to one subject.

Open Government Sunset Review Act

The Open Government Sunset Review Act of 1995, s. 119.15, F.S,, establishes areview and
repeal process for exemptions to public records or meetings requirements. In the fifth year after
enactment of anew exemption or the subgtantid amendment of an existing exemption, the
exemption is repedled on October 2 of the fifth year, unless the Legidature acts to re-enact the
exemption. Section 119.15(3)(a), F.S., requires alaw that enacts a new exemption or
subgtantidly amends an existing exemption to state that the exemption is repealed a the end of
five years and that the exemption must be reviewed by the L egidature before the scheduled
repedl date. An “exemption is substantialy amended if the amendment expands the scope of the

'Chepter 119, F.S.
2 Shevin v. Byron, Harless, Schaffer, Reid, and Associates, Inc., 379 So0.2d 633, 640 (Fla. 1980).
3 Wait v. Florida Power & Light Co., 372 S0.2d 420 (Fla. 1979).
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exemption to include more records or information or to include meetings aswell as records. An
exemption is not substantially amended if the amendment narrows the scope of the exemption”.*

In the year before the reped of an exemption, the Division of Statutory Revision is required to
certify to the President of the Senate and the Speaker of the House of Representatives each
exemption scheduled for reped the following year which meetsthe criteria of an exemption as
defined in the section. Any exemption that is not identified and certified is not subject to
legidative review and reped under the Open Government Sunset Review Act. If the division
failsto certify an exemption that it subsequently determines should have been certified, it must
include the exemption in the fallowing year’ s certification after that determination.

Section 119.15(2), F.S., states that an exemption isto be maintained only if:

< The exempted record or meeting is of a senstive, persona nature concerning individuas,

< Theexemption is necessary for the effective and efficient adminigtration of a
governmenta program; or

< The exemption affects confidentid information concerning an entity.

Section 119.15(4)(a), F.S,, requires, as part of the review process, the consideration of the
following specific questions

< What specific records or meetings are affected by the exemption?
< Whom does the exemption uniquely affect, as opposed to the generd public?
<  Wha istheidentifiable public purpose or god of the exemption?

< Cantheinformation contained in the records or discussed in the meeting be readily
obtained by dternative means? If o, how?

Section 119.15(4)(b), F.S., provides that an exemption may be created or maintained only if it
serves an identifiable public purpose and may be no broader than is necessary to meet the public
purposeit serves. An identifiable public purposeis served if the exemption meets one of the
following purposes and the Legidature finds that the purpose is sufficiently compdlling to
override the strong public policy of open government and cannot be accomplished without the
exemption:

< Theexemption dlowsthe state or its palitica subdivisonsto effectively and
efficiently administer a governmenta program, which administiration would be
sgnificantly impaired without the exemption;

< Theexemption protectsinformation of asengtive persond nature concerning
individudls, the release of which information would be defamatory to such individuas
or cause unwarranted damage to the good name or reputation of such individuas or
would jeopardize the safety of such individuas. However, in exemptions under this
provison, only information that would identify the individuals may be exempted; or

4 Section 119.15(3)(b), F.S.
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< The exemption protects information of a confidential nature concerning entities,
including, but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a business advantage
over those who do not know or useit, the disclosure of which information would
injure the affected entity in the marketplace.

Under s. 119.15(4)(e), F.S., notwithstanding s. 768.28, F.S., or any other law, neither the state or
its palitica subdivisons nor any other public body shdl be made party to any suit in any court or
incur any liability for the reped or reviva and re-enactment of an exemption under the section.
Thefalure of the Legidature to comply grictly with the section does not invaidate an otherwise
vaid re-enactment. Further, one session of the Legidature may not bind a future Legidature. As
aresult, anew sesson of the Legidature could preserve an exemption that does not meet the
explicit standards set forth in the Open Government Sunset Review Act of 1995, so long asthe
requirements of Art. I, s. 24 of the Florida Congtitution are not violated.

Qualified Defense Contractor Tax Refunds

Finding that high technology jobs in the state were threatened by downszing in the nationd
defense budget, the Legidature during a specia session in 1993 created a tax refund program
designed to facilitate the employment of Florida citizens by defense contractors. The Qudified
Defense Contractor (QDC) Tax Refund Program authorized tax refunds to a certified contractor
that: (1) secured a new Department of Defense (DOD) contract; (2) consolidated an existing
DOD contract in Florida; (3) converted defense production jobs to non-defense production jobs;
or (4) contracted for the reuse of a defense-related facility®. The program was repeded effective
December 1, 1994.°

In 1996, the QDC program was re-created and codified in s. 288.1045, F.S.” In order to
participate in the program and be eligible to receive tax refunds, a business must gpply to the
Office of Tourism, Trade, and Economic Development (OTTED) for certification. The Statute
prescribes information that must be submitted by a defense contractor in order to be certified
The required information varies depending upon whether the business is consolidating a DOD
contract or has secured anew DOD contract; is converting defense production jobs to non
defense production jobs; or has a contract to reuse a defense-related fecility. Examples of the
types of information that is generdly required to be submitted during the gpplication process
include: (1) the applicant’s federd employer identification number and State salestax registration
number; (2) the number of full-time jobs in Florida that will be dedicated to the project and the
average wage of such jobs; (3) the percentage of the gpplicant’ s gross receipts derived from
DOD contracts during the five taxable years preceding the application date; (4) the amount of
various date taxes paid during the five fiscal years preceding the application date; and (5) the
estimated amount of tax refunds to be claimed in each fiscal year under the QDC program.

> Section 288.104, F.S,, (1994 Supp.).

% The Legidlature had specified that the program would be repesled effective December 1, 1994, if no qualified applicant had
entered into avalid new DOD contract or begun consolidation of an existing DOD contract, which was expected to result in
the employment of at least 1,000 full-time employees. Because this condition was not satisfied by asingle qudified
applicant, the statute stood repealed.

"'Sees 1,ch. 96348, L.OF.

8 Section 283.1045(3), F.S.
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The QDC program features aloca financia support component, under which an eligible
business must secure a resol ution adopted by county government which recommends the project
and which indicates that the necessary commitments of loca financia support for the business
exig. Locd financid support means funding from local sources, public or private, which is equd
to 20 percent of the annual tax refund for a quaified business®

Approved gpplicants enter into an agreement with OTTED and may receive refunds based on the
payment of sales and use taxes, corporate income taxes, intangible persona property taxes,
emergency excise taxes, excise taxes on documents, and ad valorem taxes paid. Tax refunds
generdly are paid to a participating business over a period of severd years. A qudified gpplicant
may not be qudified for any project to receive more than $5,000 times the number of jobs
provided for in the tax refund agreemen.

Quialified Target Industry Tax Refunds

The Qualified Target Industry (QTI) Tax Refund Program, s. 288.106, F.S., isone of Florida's
main economic development incentives. The QT program alows new or expanding businesses

in certain industrial sectors or corporate headquarters to be approved for tax refunds of $3,000
per job crested ($6,000 in an enterprise zone or rura county). To be digible, abusiness's project
must create at least 10 full-time jobs, and an expanson of an existing business must result in a
10-percent increase in employment at the business. Approved gpplicants enter into an agreement
with OTTED and may receive refunds based on the payment of sales and use taxes, corporate
income taxes, intangible persona property taxes, emergency excise taxes, excise taxes on
documents, ad valorem taxes paid, and insurance premium taxes. Tax refunds generdly are paid
to a participating business over a period of severd years.

To paticipate in the program, an igible busness must apply to OTTED before the business has
made a decison to locate a new businessin this state or before the business had made the
decison to expand an existing businessin this state. As part of the gpplication process, the
business must submit, among other items. (1) its federa employer identification number and its
date sales tax regidration number; (2) the number of full-time jobs in this Sate that will be
dedicated to the project and the average wage of such jobs, (3) an estimate of the proportion of
the sales resulting from the project that will be made outside the sate; and (4) any other
additiond information requested by OTTED.*°

The QTI program features aloca financia support component, under which an digible business
must submit a resolution adopted by county government which recommends that certain types of
businesses be gpproved as qualified and states that the commitments of locd financid support
necessary for the target industry business exist. Locd financid support means funding from loca
SOUIrCes, %Jblic or private, which is equa to 20 percent of the annua tax refund for aqualified
business.

% Section 288.1045(1)(0) and (3), F.S.
10 Section 288.106(3)(a), F.S.
11 Section 288.106(1)(j) and (3)()9., F.S.
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Confidentiality of QDC and QT Records

Section 288.1066, F.S., stands repealed as of October 2, 2001. This section provides a public
records exemption for specified information that is received by OTTED; Enterprise Florida, Inc.;
or county or municipa governmenta entities and their employees under the adminigtration of the
Qualified Defense Contractor (QDC) and Qualified Target Industry (QTI) tax refund programs.?

For the QDC program, the statute provides thet the following information is confidentid for a
period not to exceed the duration of the tax refund agreement or 10 years, whichever is earlier:

<

The applicant’ s federad employer identification number and state sdes tax registration
number.

The percentage of the business's gross receipts derived from DOD contracts during the
five taxable years immediately preceding the date the gpplication for certification under
the program is submitted.

The amount of the following taxes paid during the five fiscal years preceding the date of
the application: sales and use taxes under ch. 212, F.S.; corporate income taxes under
ch. 220, F.S,; intangible persond property taxes under ch. 199, F.S.; emergency excise
taxes under ch. 221, F.S,; and ad va orem taxes. In addition, the exemption appliesto
information on the projected amounts of such taxes that will be due in the three fisca
years following the application date.

Any trade secret information as defined in s. 812.081, F.S,, contained in statements
concerning the applicant’s need for or use of the tax refunds.*®

For the QTI program, the statute provides that the following information is confidentid for a
period not to exceed the duration of the tax refund agreement or 10 years, whichever is earlier:

<

<

The gpplicant’ s federd employer identification number and Sate sdestax regidration
number.

Any trade secret information as defined in s. 812.081, F.S., contained in any description
of the type of activity or product covered by the creation of anew business or expanson
of an exiging busness.

The anticipated wages of the jobs projected to be created by the economic development
project.

The amount of the following taxes paid during the five fiscd years preceding the date of
the gpplication: sales and use taxes under ch. 212, F.S,; corporate income taxes under
ch. 20, F.S,; intangible persona property taxes under ch. 199, F.S.; emergency excise
taxes under ch. 221, F.S,; and ad vaorem taxes. In addition, the exemption appliesto

12 \When the Legid ature created the QDC Tax Refund Program during aspecial sessionin 1993, it also crested a public
records exemption for certain information submitted by businesses under the program. (See s. 1, ch. 93-420, L.O.F., and

s. 288.1065, F.S. (1994 Supp.).) However, the public records exemption was repeded effective April 15, 1994. Prior to the
adoption of s. 288.1066, F.S., in 1996, no comparable public records exemption existed for the QT1 Tax Refund Program.
13 Section 288.1066(1)(a)-(d), F.S
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information on the projected amounts of such taxes that will be duein the three fisca
years following the gpplication date.

< Any trade secret information as defined in s. 812.081, F.S,, contained in statements
concerning the role that the tax refunds will play in the business s decison to locate or
expand in Florida.

< Anedimate of the proportion of sales resulting from the project that will be made outsde
this state.™*

The statute also specifies, however, that it would stand repealed on October 2, 2001, unlessthe
Legidature reviewed it and saved it from repeal through reenactment during the 2001 session
(s. 288.1066(4), F.S.).

Legislature’s Review

This public records exemption was reviewed by the Legidature during the 2000-2001 interim.*®
The Open Government Sunset Review Act prescribes that a public records exemption may be
maintained only if it serves an identifiable public purpose, and the Statute provides conditions
supporting a public- purpose finding. Based upon input from program administrators and other
economic development professionds, the report found that the exemption contained in

s. 288.1066, F.S., satisfied two of these conditions: (1) the exemption dlows the state and its
political subdivisions to effectively and efficiently administer governmenta programs;*® and

(2) the exemption protects confidentid information concerning entities, disclosure of which
would result in injury to the entity in the marketplace!” (Florida Senate Interim Project Report
No. 2001-031, Review of Public Records Exemption Relating to Qualified Defense Contractor
and Qualified Target Industry Tax Refund Programs, November 2000.)

The report recommended that the exemption be reenacted and saved from repedl.*® Although the
Senate adopted legidation revising and reenacting the exemption (see SB 486 from the

2001 Regular Sesson), the legidation was not adopted by the full House of Representatives.
Consequently, the section of the Florida Statutes authorizing the exemption, s. 288.1066, F.S.,
stands repedled effective October 2, 2001.

Public Recor ds Relating to Unemployment Compensation

Sections 443.171(7) and 443.1715(1), F.S., provide that certain information reveding an
employing unit or individud’ s identity obtained from an employing unit or from any individua
under ch. 443, F.S,, (relating to unemployment compensation) must, except to the extent
necessary for the proper administration of unemployment compensation clams or upon written

14 Section 288.1066(2)(a)-(f), F.S.

15 See Florida Senate Interim Project Report No. 2001-031, Review of Public Records Exemption Relating to Qualified
Defense Contractor and Qualified Target Industry Tax Refund Programs, November 2000, by the Committee on Commerce
and Economic Opportunities.

16 Section 119.15(4)(b)1., F.S.

17 Section 119.15(4)(b)3., F.S.

18 See Florida Senate Interim Project Report No. 2001-031, Review of Public Records Exemption Relating to Qualified
Defense Contractor and Qualified Target Industry Tax Refund Programs, November 2000. The report aso recommended
revisionsto the exemption based upon input from respondents to a survey executed in connection with the report.
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authorization of the clamant, be hed confidentia and exempt from s. 119.07(1), F.S., and may
be disclosed only as specifically authorized in these subsections.*® Currently, OTTED is
authorized to receive such information under s. 443.171(7), F.S,, for the purpose of
administering the QDC and QTI programs. Section 443.1715(1), F.S., authorizes OTTED to
receive such information for the purpose of adminigtering only the QDC program.

High-Impact Performance Incentives

Section 288.108, F.S,, provides for the payment of grants to a business in a high-impact sector
thet makes a cumuldive invesment in the state of $100 million and creates at least 100 full-time
jobs. In the case of a research-and-devel opment facility, the investment must be $75 million,
with 75 full-time jobs. The total amount of active performance grants scheduled for payment by
OTTED in any snglefiscd year may not exceed the lesser of $30 million or the amount
appropriated by the Legidature for that fisca year for qudified high-impact business
performance grants (s. 288.108(4)(a), F.S.). The statute prescribes a process under which
Enterprise Horida, Inc., and OTTED select and designate the high-impact sectors digible for the
program. Through this process, the following business classfications have been designated as
high-impact sectors:

Within the information technology sector: office and computing equipment (Standard
Industria Classfication 357), communications equipment (SIC 366), dectronic
components manufacturing (SIC 367), telephone communications (SIC 481), telegraph
and other message communications (SIC 482), and information services (SIC 737); and

Within the trangportation equipment- manufacturing sector: aircraft and parts (SIC 372),
guided missiles and space vehicles and parts (SIC 376), and motor vehicles and passenger
car bodies (SIC 3711).

The gtatute also currently specifies that the silicon-technology sector is a high-impact sector
(s288.108(6)(i), F.S.).

Capital Investment Tax Credit

Section 220.191, F.S,, provides for the Capitd Investment Tax Credit (CITC) Program to alow
certain businesses which establish qudifying projectsin this sate to receive an annud credit
againg the corporate income tax ligbility or the premium tax liability generated by the project.
The term “qudifying project” is defined as anew or expanding facility in this sate which creates
a least 100 new jobsin this Sate and isin one of the high-impact sectors identified by Enterprise
Horida, Inc., and certified by OTTED pursuant to s. 288.108(6), F.S., including, but not limited
to, aviation, aerospace, automotive, and silicon technology industries. (See the description of the
high-impact performance incentives under s. 288.108, F.S., above.)

The annud tax credit granted under the CITC Program must not exceed the following
percentages of the annua corporate income tax ligbility or the premium tax ligbility generated by
or aridgng out of aqualifying project:

19 Office of the Attorney General, Gover nment-In-The-Sunshine Manual, volume 23 (2001), p. 222.
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One hundred percent for a quaifying project which results in acumulétive capital
investment of at least $100 million.*°

Seventy-five percent for aqudifying project which resultsin acumulative capita
investment of a least $50 million but less than $100 million.

Fifty percent for a qualifying project which results in acumulative capitd investment of
a least $25 million but less than $50 million.

A qudifying project thet resultsin a cumulative capitd investment of less than $25 million is not
digible for the capitd investment tax credit.

Quick Action Closing Fund

Section 288.1088, F.S,, creates the Quick Action Closing Fund within OTTED to provide
resources to respond to extraordinary economic opportunities and to compete effectively for
high-impact business facilities. The statute provides a process for reviewing facility projects and
awarding funds under a performance contract.

Economic Development Agency — Public Records

Section 288.075, F.S., provides that, upon written request from a business, records of an
economic development agency (agency) which contain or would provide information concerning
plans, intentions, or interests of the business to locate, relocate, or expand any of its business
activitiesin this state are confidentia and exempt from s. 119.07(1) and s. 24(a), Art. | of the
State Condtitution for 24 months after the date the agency receives arequest for confidentiality
or until disclosed by the agency under specified circumstances or by the business requesting
confidentidity under this section. To the extent that this section provides a public records
exemption for information concerning a business s plans, intentions, or interests to locate,
relocate, or expand in this Sate, it gppears that this section may provide a public records
exemption for certain information relating to the state economic development incentive programs
under ss. 220.191, 288.1045, 288.106, 288.108, and 288.1088, F.S.

Confidentidity must be maintained until the expiration of the 24-month period or until
documents or information are otherwise disclosed, whichever occurs first. An agency may
extend the period of confidentiaity for up to an additiona 12 months upon written request from
the business that originaly requested confidentidity under this section and upon afinding by the
agency that the businessis il actively consdering locating, relocating, or expanding its
business ectivities in this state. Notwithstanding these confidentidity provisons, trade secrets
contained in the records of an agency relating to the plans, intentions, or interests of a business
that has requested confidentidity pursuant to this section are confidentiad and exempt from

S. 119.07(1) and s. 24(a), Art. | of the State Congtitution for 10 years after the date the agency
receives arequest for confidentidity or until otherwise disclosed, whichever occursfird.

20 The term “ cumul ative capital investment” is defined asthe total capital investment in land, buildings, and equipment made
in connection with aqualifying project during the period from the beginning of congtruction of the project to the
commencement of operations.
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Department of Revenue Confidentiality and Record Sharing Requirements

Section 213.053, F.S,, setsforth confidentidity and information sharing requirements for the
Department of Revenue with regard to tax adminigiration matters, including payment

information related to OTTED. Specificaly, s. 213.053(7)(k), F.S., states that the department
may provide payment information relating to chs. 199, 201, 212, 220, and 221, F.S,, (relating to
intangible persond property taxes, excise tax on documents, tax on saes, use, and other
transactions, corporate income tax, and tax on particular corporate income taxpayers,
respectively) to OTTED in its adminigtration of the tax refund program for qualified defense
contractors (s. 288.1045, F.S.) and the tax refund program for quaified target industry businesses
(s. 288.106, F.S).

[I. Effect of Proposed Changes:

The committee subgtitute replaces the origind hill and creates a public records exemption

relating to certain state economic development programs and incentives, including the Capitd
Investment Tax Credit Program under s. 220.191, F.S,; the Qualified Defense Contractor Tax
Refund Program under s. 288.1045, F.S.; the Qualified Target Industry Tax Refund Program
under s. 288.106, F.S.; the high-impact performance incentives under s. 288.108, F.S.; and the
Quick Action Closng Fund under s. 288.1088, F.S. The public records exemption is comparable
to a public records exemption contained in a section of the Florida Statutes™® that stands repealed
as of October 2, 2001. This committee substitute also makes changes to public records
information-sharing provisions related to the adminigtration of certain state economic
development programs and incentives. The following is a section-by-section analyss of this
committee subgtitute:

Section 1 creates s. 288.1067, F.S.,, to provide a public records exemption for specified business
information that is held by the Office of Tourism, Trade, and Economic Development (OTTED);
Enterprise Florida, Inc., (EFI); county or municipal governmentd entities; or the employees or
agentsof OTTED, EHF, or locd government entities under the incentive programs created by

ss. 220.191, 288.1045, 288.106, 288.108, and 288.1088, F.S. The following specified
informetion is exempt for a period not to exceed the duration of the relevant tax refund, tax

credit, or incentive agreement:

< Thebusness sfederd employer identification number, unemployment compensation
number, and state sales tax regigtration number.

< Any trade secret information as defined in s. 812.081, F.S,, contained in statements
concerning the gpplicant’ s need for or use of the tax refunds. Notwithstanding any
provision of this section, trade secret information shall continue to be confidentid and
exempt after the duration of the tax refund, tax credit, or incentive agreement.

< The percentage of the business s sales occurring outside this state and, for businesses
gpplying under s. 288.1045, F.S., the percentage of the business's gross receipts derived
from Department of Defense contracts during the five years immediately preceding the
date the gpplication for certification under the program is submitted.

2! Section 288.1066, F.S.
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< The anticipated wages of the jobs projected to be created by the economic development
project.

< Theaverage wage actudly paid by the business for those jobs created by the project and
any detailed proprietary business information or an employee s persond identifying
information, held as evidence of the achievement or non-achievement of the wage or
job-cresation requirements of the tax refund, tax credit, or incentive agreement programs.

< Any proprigtary businessinformation regarding capitd investment in digible building
and equipment made by the qudified business project when held by OTTED as evidence
of the achievement or non-achievement of the investment requirements for the incentive
programs under ss. 220.191, 288.108, or 288.1088, F.S.

< Theamount of the following taxes which the qudified business reports on its gpplication
for certification or reports during the term of the tax refund agreement for which the
qudified busness clams atax refund under s. 288.1045, F.S., or s. 288.106, F.S.: sales
and use taxes under ch. 212, F.S,; corporate income taxes under ch. 220, F.S,; intangible
persona property taxes under ch. 199, F.S.; emergency excise taxes under ch. 221, F.S,;
insurance premium taxes under ch. 624, F.S.; excise tax on documents under
ch. 201, F.S,; and ad valorem taxes as defined in s. 220.03(1), F.S. In addition, the newly
created s. 288.1067(1)(9), F.S., (rdating to specified tax information being exempt from
the Public Records Law) provides that, “any information held as evidence of the
achievement or nonachievement of performance items contained in the tax refund
agreement” is exempt from the Public Records Law. If the intent of this provisonisto
exempt information specific to the taxes listed in this paragraph, the Legidature may
wish to insert the word “such” before the word “information” on page 3, line 29, of this
committee subgtitute.

This section further provides that OTTED may reease the following information:

The names of qudified businesses, the total number of jobs each business expects to
create, the total number of jobs created by each business, and the amount of tax refunds
awarded to and claimed by each business under s. 228.1045, F.S., or s. 288.106, F.S.
However, for a business gpplying under s. 288.1045, F.S., based on obtaining anew
Department of Defense contract, the tota number of jobs expected and the amount of tax
refunds claimed may not be released until the new Department of Defense contract is
awarded.

The amount of incentives awarded and claimed by each business under s. 288.108, F.S,,
or s. 288.1088, F.S.

The names of qudified businesses, the total number of jobs each business expects to
cregte, and the total number of jobs created by each business under s. 220.191, F.S.

This section specifies that program administrators may publish Satistics in the aggregate and so
classfied asto prevent the identification of asingle quaified gpplicant.

This section is repealed on October 2, 2007, unless reenacted after review by the Legidature
under the Open Government Sunset Review Act.
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Section 2 adds, contingent upon Senate Bill 2414 or smilar legidation becoming alaw, a
subsection (5) to s. 288.1067, F.S,, (as created by this committee substitute) to provide that the
public records exemption created by s. 288.1067, F.S., appliesto a qualified aviationindustry
business as defined in s. 288.1045, F.S. 22 This section further providesthat:

In addition, the amount of aviation fuel taxes paid pursuant to s. 206.9825,
when reported on an gpplication for certification as a qudified aviation
industry business or paid during the term of the qudified aviaionindusry
busnesss tax refund agreement, and for which the qualified aviation
industry business clams a tax refund under s. 288.1045, and is held as
evidence of the achievement, or nonachievement, of performance items
contained in the tax refund agreement, is confidential and exempt from the
provisons of s. 119.07(1) and s. 24(a), Art. | of the State Congtitution, for
a period not to exceed the duration of the tax refund agreement, when held
by the Office of Tourism, Trade, and Economic Development, Enterprise
Florida, Inc, or county or municipd government entities and their
employees or agents.

However, the referent of the clause “is hdd as evidence of the achievement, or nonachievement,
of performance items contained in the tax refund agreement” is unclear.

Section 3 amends s. 213.053(7)(k), F.S., to expand information-sharing between the Department
of Revenue (DOR) and OTTED in the following ways:

In addition to current information-sharing, DOR would be able to provide to OTTED:

0 payment information relating to ch. 624, F.S., (insurance premium tax) in the
adminigration of the tax refund program for qualified defense contractors
authorized by s. 288.1045, F.S., and the tax refund program for quaified target
indusiry businesses authorized by s. 288.106, F.S.; and

o information relating to tax credits taken by businesses under s. 220.191, F.S, and
exemptions or refunds received by businesses under s. 212.08(5)(j), F.S,, inthe
adminigration and evauation of the capita investment tax credit program
authorized in s. 220.191, F.S, and the semiconductor, defense, and space tax
exemption program authorized in .s. 212.08(5)(j), F.S.

DOR would be able to provide to OTTED employees or agents of OTTED (as identified
inwriting by OTTED to DOR):

0 payment information relaing to chs. 199, 201, 212, 220, 221, and 624, F.S., in the
adminigration of the tax refund program for qualified defense contractors
authorized by s. 288.1045, F.S., and the tax refund program for qudified target
industry businesses authorized by s. 288.106, F.S.; and

22 Senate Bill 2414, relating to economic stimulus, amendss. 288.1045, F.S,, to create atax refund program for qualified
aviation-industry businesses. The program is similar to the current Qualified Defense Contractor Tax Refund Program under
that section.
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o information relating to tax credits taken by businesses under s. 220.191, F.S, and
exemptions or refunds received by businesses under s. 212.08(5)(j), F.S., in the
adminigration and evauation of the capita investment tax credit program
authorized in s. 220.191, F.S, and the semiconductor, defense, and space tax
exemption program authorized in .s. 212.08(5)(j), F.S.

Sections 4 and 5 amend, contingent upon Senate Bill 2414 or Smilar legidation becoming a

law, ss. 443.171(7) and 443.1715(1), F.S,, (relating to certain unemployment compensation
information) to clarify referencesto s 288.1045, F.S,, to reflect the addition of aviation-industry
businesses to the programs under that section (as amended by SB 2414). Section 443.1715, F.S,,
is further amended to authorize OTTED to receive certain unemployment compensation
information for purposes of administering the QTI program under s. 288.106, F.S.

Section 6 provides alegidative satemernt of public necessity for the public records exemption,
including that the release of sengtive business information could injure abusinessin the
marketplace by providing its competitors with detalled insghtsinto the financid status of the
business.

Section 7 provides that, except as otherwise expresdy provided in this act, this act takes effect
upon becoming alaw.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
Articlel, s. 24(c) of the State Condtitution permits the Legidature to create exemptions to
public records requirements by genera law. These exemptions must be no broader than
necessary to accomplish the stated purpose of the law. A law creating an exemption “. . .
ghdl contain only exemptions from the requirements of subsections (@) or (b) and
provisions governing the enforcement of the section and shdl relate to one subject.” The

exemptions appear to relate to one subject. Additiona sections of law that are contained
in the bill appear to be related to enforcement.

C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.
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VI.

VILI.

VIII.

B. Private Sector Impact:

By protecting sengitive business information, the public records exemption addressed by
this committee subgtitute may help prevent private firmsthet are participating in the tax
refund programs from being injured in the marketplace through the disclosure of ingghts
about the businesses finances and Strategies to competitors. In addition, to the extent the
public records exemption makes businesses |ess reluctant to participate in the programs,
it may help facilitate economic development activities that benefit the businesses and the
communitiesin which they inves.

C. Government Sector Impact:

State and local economic development organizations are responsible for maintaining the
security of records generated through their administration of economic development
incentive programs. The adminigirative costs associated with maintaining such
confidentidity are estimated to be inggnificant.

Additiondly, by expanding information sharing between the Department of Revenue and
the Office of Tourism, Trade, and Economic Development with regard to certain
economic development programs, adminigtration of those programs could be improved.

Technical Deficiencies:
None.
Related Issues:

The statement of public necessity accompanying the creation of this public records exemption
refersto “quaified aviation-industry businesses’ as a category distinct from the qudified defense
contractors and qualified target industry businesses, which are currently addressed in

ss. 288.1045 and 288.106, F.S., respectively. Thisreference to “qudified aviation-industry
businesses’ isaresult of a separate bill, SB 2414, which proposes to create a new category in
S. 288.1045, F.S,, for such businesses.

Amendments:

None.

This Senate gaff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




