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l. Summary:

Sections 490.00515 and 491.0047, F.S., provide exemptions from public records disclosure and
meseting requirements for information concerning participation in the impaired practitioner
trestment program, disciplinary complaints and related information, and the proceedings of a
probable cause pand for certain hedth care practitioners under the regulaory jurisdiction of the
Department of Hedlth (DOH). The exemptions are gpplicable to: provisionaly licensed
psychologists under ch. 490, F.S.; provisondly licensed (psychotherapists) clinica socid
workers, marriage and family therapists, and menta hedlth counsdors under ch. 491, F.S,; and
regisered dinica socid worker interns, registered marriage and family therapist interns,

registered mental hedlth socia worker interns, registered marriage and family therapy interns,

and registered menta health counsdors under ch. 491, F.S.

The exemptions established in ss. 490.00515 and 491.0047, F.S., are scheduled for repedl on
October 2, 2002, unless the L egidature reviews and reenacts them pursuant to criteria specified
in the open Government Sunset Review Act.* Staff of the Committee on Hedlth, Aging, and
Long-Term Care reviewed the exemptions during the interim and recommended in Interim
Project 2001-219 that, athough they meet the requirements for reenactment, they are redundant
with exigting broader exemptions applicable to al health care professons regulated by the DOH
under ch. 456, F.S., and should be repedled in favor of the existing exemptionsin ch. 456, F.S.

Senate Bill 252 repedls ss. 490.00515 and 491.0047, F.S., and amends section 456.001, F.S., to
clarify that the definitions for the terms “licensg’ and “licensee” include a“provisondly
licensed” person or entity.

! Section 119.15, F.S.
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This bill amends section 456.001, F.S., and repedls sections 490.00515 and 491.0047, F.S.
Present Situation:

Public RecordsLaw - The Public Records Law, ch. 119, F.S,, and the Public Mestings Law,
S. 286.011, F.S,, specify the conditions under which public access must be provided to
governmenta records and meetings of the executive branch and other governmental agencies.
While the state congtitution provides that records and meetings of public bodies are to be open to
the public, it dso provides that the Legidature may create exemptions to these requirements by
generd law if apublic need exists and certain procedura requirements are met. Articlel, s. 24,
Florida Condtitution, governs the creation and expansion of exemptions, to provide, in effect,
that any legidation that creates a new exemption or that substantialy amends an exigting
exemption must dso contain a statement of the public necessity that justifies the exemption.
Articlel, s. 24, Florida Constitution, provides that any bill that contains an exemption may not
contain other substantive provisions, dthough it may contain multiple exemptions.

The Open Government Sunset Review Act of 1995 - Section 119.15, F.S,, the “Open
Government Sunset Review Act of 1995,” establishes areview and repeal process for
exemptions to public records or meeting requirements. In the fifth year after enactment of anew
exemption or the substantia amendment of an existing exemption, the exemption isrepeded on
October 2, unless the Legidature acts to reenact the exemption. Section 119.15(3)(a), F.S,
requires alaw that enacts a new exemption or substantially amends an existing exemption to
date that the exemption is repeded a the end of 5 years and that the exemption must be
reviewed by the Legidature before the scheduled reped date.

In the year before the scheduled repedl of an exemption, the Divison of Statutory Revison is
required to certify to the President of the Senate and the Speaker of the House of Representatives
each exemption scheduled for reped the following year which meets the criteriaof an exemption
asdefined in s. 119.15, F.S. An exemption that is not identified and certified is not subject to
legidative review and reped. If the division failsto certify an exemptionthat it subsequently
determines should have been certified, it shdl include the exemption in the following year's
certification after that determination.

Section 119.15(2), F.S., dates that an exemption isto be maintained only if:

(8 The exempted record or mesting is of a senstive, persond nature concerning individuds,

(b) The exemption is necessary for the effective and efficient adminigtration of a
governmental program; or

(c) The exemption affects confidentia information concerning an entity.

Further, s. 119.15(4)(a), F.S., requires consderation of the following specific questions as part of
the review:

(a8 What specific records or meetings are affected by the exemption?
(b) Whom does the exemption uniquely affect, as opposed to the generd public?
(c) What isthe identifiable public purpose or god of the exemption?
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(d) Can the information contained in the records or discussed in the meeting be readily
obtained by dternative means? If o, how?

Additionally, under s. 119.15(4)(b), F.S., an exemption may be created or maintained only if it
serves an identifiable public purpose and may be no broader than is necessary to meet the public
purpose it serves. An identifiable public purpose is served if the exemption meets one of the
following purposes and the Legidature finds that the purpose is sufficiently compeling to
override the strong public policy of open government and cannot be accomplished without the
exemption:

(&) Doesthe exemption alow the sate or its politica subdivisonsto effectively and
efidently administer a governmental program, which adminigtration would be
significantly impaired without the exemption?

(b) Doesthe exemption protect information of a sengitive persona nature concerning
individuds, the release of which information would be defamatory to such individuas or
cause unwarranted damage to the good name or reputation of such individuas or would
jeopardize the safety of such individuas? However, in exemptions under this paragraph,
only information that would identify the individuas may be exempted; or,

(c) Doesthe exemption protect information of a confidential nature concerning entities,
including but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a business advantage over
those who do not know or useit, the disclosure of which information would injure the
affected entity in the marketplace?

Regulation of Psychology and Psychotherapy - Chapter 490, F.S., provides for the regulation
of psychologists by the Board of Psychology and school psychologists by the DOH. Since 1997,
provisona psychologist licensees have been regulated by the Board of Psychology. The chapter
provides definitions of practice. Section 490.003, F.S., defines “provisona psychologist
licensee’ to mean a person provisonadly licensed under the psychology practice act who may
provide psychologica services under supervison. The DOH may issue aprovisona psychology
license to any person who pays an application fee no greater than $250, has earned a doctoral
degree from an accredited psychology program and has met any other additiond requirements
that the board may specify by rule. A provisond licensee must work under the supervision of a
licensed psychologist. The provisond license expires 24 months after issuance and may not be
renewed or reissued. Provisond psychology licensees are subject to disciplinary action if they
fail to display their licenses or use the words “ provisona psychologist licenseg” on dll
promotiona materials.

Chapter 491, F.S,, provides for the regulation of clinical socid workers, marriage and family
therapists, and menta hedlth counselors by the Board of Clinicad Socid Work, Marriage and
Family Therapy and Mental Hedth Counsdling. “Psychothergpist” is defined by s. 491.003, F.S,,
to mean alicensed clinicad socid worker, marriage and family therapist, or menta hedth
couns=lor.

Section 491.0045, F.S., was created in 1997, to establish requirements for intern registration,
effective January 1, 1998. The regidration process dlows an intern who is completing her or his
postgraduate or post-master’ s level experience to become informed as to whether the intern has
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met the requisite licensure educationa requirements before commencing the experience. Any
person who intends to satisfy the postgraduate or post-master’s level experience requirement
must register with the DOH and the board must certify that he or she has completed the
gpplication and paid the application fee, met pecified educationa requirements for dinica

socid work, marriage and family thergpy, and mental hedth counsdling, and identified a

qualified supervisor. A registered intern must remain under supervison until she or heisin

receipt of alicense or aletter from the department stating that she or heis licensed to practice the
profession for which she or he has applied.

Section 491.0046, F.S., provides provisonad licensng requirements for psychotherapists. A
person who wishes to provide dlinica socid work, marriage and family thergpy or mentd hedth
counsdling services to satisfy the course work or examination requirements for licensure must be
provisondly licensed. The holder of aprovisond license may practice under supervison until
she or heisfully licensed by completing the gpplication form and remitting a nonrefundable fee
no grester than $100 and provided that the Board of Clinica Socia Work, Marriage and Family
Thergpy, and Mental Health Counseling certifies that the applicant has earned the requisite
degree or has been approved for the licensure examination as an endorsement candidate. A
provisond license candidate must work under the supervison of alicensed mentd hedth
professiond. The provisond licenseis nonrenewable and expires 24 months after its issuance.

Regulatory Provisionsfor Health Care Professionsin the Division of Medical Quality
Assurance - Chapter 456, F.S., provides the generd regulatory provisonsfor professons
regulated by the Division of Medica Quality Assurance within the DOH. Section 456.001, F.S.,
defines “licensg” to mean any permit, registration, certificate, or license issued by the department
and “licenseg’ to mean any person or entity issued a permit, registration, certificate, or license by
the DOH. “Profession” is defined to mean any activity, occupation, professon, or vocation
regulated by the DOH in the Divison of Medicad Quality Assurance.

Disciplinary Proceduresfor Health Care Practitioners- Section 456.073, F.S,, setsforth
procedures the DOH must follow in conducting disciplinary proceedings againgt practitioners
under its jurisdiction. The department, for the boards under its jurisdiction, must investigate dl
written complaints filed with it thet are legdly sufficent. Complaints are legdly sufficient if

they contain facts, which, if true, show that alicensee has violated any applicable regulations
governing the licensee' s profession or occupation.

When investigations of licensees within the department’ s jurisdiction are determined to be
complete and legdly sufficient, the department is required to prepare, and submit to a probable
cause pand of the appropriate board, if thereis a board, an investigative report dong with a
recommendation of the department regarding the existence of probable cause. A board has
discretion over whether to delegate the respongbility of determining probable cause to the
department or to retain the responsibility to do so by appointing a probable cause pand for the
board. The determination as to whether probable cause exists must be made by mgority vote of a
probable cause pane of the appropriate board or by the department, if thereis no board or if the
board has delegated the probable cause determination to the department.

If the subject of the complaint makes a written request and agrees to maintain the confidentidity
of the information, the subject may review the department’ s complete investigative file. The
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licensee may respond within 20 days of the licensee sreview of the investigativefile to
information in the file before it is considered by the probable cause pand.

Section 456.073(10), F.S., provides that complaints and information obtained by the department
during its investigations are exempt from the Public Records Law until 10 days after probable
cause has been found to exist by the probable cause pand or the department, or until the subject
of the investigation waives confidentidity. If the caseis dismissed prior to afinding of probable
cause, the complaints and information remain confidentia in perpetuity under s. 456.073(2), F.S.
Under s. 456.073(4), F.S., dl proceedings of a probable cause pand are exempt from the open
mestings requirements of ch. 286, F.S,, until 10 days after probable cause has been found to exist
or until the subject of an investigation of adisciplinary complaint waives confidentidity.

The DOH contracts with the Agency for Hedth Care Administration to investigate and prosecute
disciplinary complaints. The DOH’s clerk is the custodian designated for orders and related
information regarding the discipline of alicensed hedlth care practitioner under s. 456.073, F.S.
The DOH and its agents may share information with law enforcement agencies or other
regulatory agencies that are investigating an individua for activity within such agency’s

regulatory jurisdiction which may be related to activities being investigated by the department.
The information provided by the department retains its confidentid status in the hands of those
other agencies.

Impaired Practitioner Treatment Program - Disciplinary action may be taken againgt a
licensed hedlth care practitioner who is unable to practice her or his profession with reasonable
skill and safety dueto illness or use of acohol, drugs, narcotics, chemicas or any other type of
materia or as aresult of any menta or physica condition. Section 456.076, F.S., specifies the
requirements for an impaired practitioner treatment program, which was created to help treat
licensed hedlth care practitioners who are impaired due to substance abuse or other condition. By
entering and successfully completing the program, alicensee may avoid forma disciplinary

action by the board or the DOH, if there isno board, if her or hisonly violation of the licensng
datute is the impairment. No disciplinary action will be taken if the licensee: (1) acknowledges
her or hisimpairment problem; (2) voluntarily enrollsin an approved trestment program;

(3) voluntarily withdraws from her or his practice or limits the scope of her or his practice as
determined by the pand, or the DOH, if thereis no board, until such time as the pand or the
department is satisfied that she or he has successfully completed the treatment program; and

(4) executes releases for medicd records, and authorizes the release of al records of evauations,
diagnosis and trestment to the impaired practitioner consultant retained by the department.

If the medical records relating to alicensee’ s participation in the impaired practitioner treatment
program are soldly in the possession of the consultant, then he or she will be the custodian for
such records. The consultant is a physician familiar with the requirements for the confidentidity
of the records. If the DOH comes into possession of the records, the department clerk is the
designated custodian of these records and such records are only released within the department
and to members of the appropriate regulatory board on a need to know basis.

Section 456.082, F.S., specifies a pendty for the wrongful release of confidentid information by
DOH employees or agents, including persons under contract with the department. It isafirst
degree misdemeanor to willfully reease confidentia information to a person who is not lawfully
entitled to it.
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Section 456.076(3)(e), F.S., provides that all information relating to alicensee s participation in
the impaired practitioner treatment program obtained by the appropriate probable cause pand or
the DOH from the consultant remains confidentia if the licensee successfully completes the
program, subject to disclosure under s. 456.076(5), F.S. However, if an impaired licensee failsto
successfully complete the impaired practitioner’ s treetment program, dl information relaing to

her or his participation in the impaired practitioner trestment program may be disclosed to the
DOH and the disclosure congtitutes a disciplinary complaint under s. 456.073, F.S.

A federa prohibition againgt releasing certain medical records may aso gpply in some Stuations.
The Federad Drug Abuse, Prevention, Treatment and Rehabilitation Act (21 USC 1175) initidly
kept confidential the medica records of facilities which are federaly funded and provide
trestment for substance abuse. This confidentidity provision is now contained in other federa
provisons, with the cavest that no Sate law may either authorize or compe any disclosure
prohibited by federa law (42 CFR 290). The federal exemption only appliesto medica records
maintained by the federdly funded facility and not to the records in the possession of the
conaultant or the DOH.

Public Records and M eetings Exemptionsfor Psychotherapy Regulation - In 1997, the
Legidature enacted ss. 490.00515 and 491.0047, F.S,, to provide exemptions from the disclosure
requirements of ch. 119, F.S,, rdating to public records, s. 286.011, F.S,, relating to public
meetings, and s. 24(a) and (b), Art. | of the State Condtitution for information concerning a
person’s participation in the impaired practitioner trestment program, disciplinary complaints
and related information, and the proceedings of the probable cause panel for certain hedlth care
practitioners under the regulatory jurisdiction of the DOH. The exemptions were gpplicable to:
provisonaly licensed psychologists under ch. 490, F.S.; provisondly licensed
(psychotherapists) clinical socid workers, marriage and family thergpists, and mental hedth
counselors under ch. 491, F.S,; and registered clinical socid worker interns, registered marriage
and family thergpist interns, registered menta hedlth socia worker interns, registered marriage
and family therapy interns, and registered menta hedlth counsalors under ch. 491, F.S. These
exemptions were narrowly crafted to duplicate specified broader exemptions that existed in the
generd regulatory provisons for hedth care professions, to the extent the exigting public records
and meetings law exemptions for disciplinary actionsin ch. 455, F.S., did not apply to persons
newly regulated under the 1997 legidation.

Interim Project Report 2002-219 - Staff has reviewed the exemptions in ss. 490.00515 and
491.0047, Florida Statutes, pursuant to the Open Government Sunset Review Act of 1995 and
finds that, although the exemptions meet the requirements for reenactment, they are redundant
with existing broader exemptions gpplicable to dl hedth care professions regulated by the DOH
under ch. 456, F.S.

Staff recommended that the exemptionsin ss. 490.00515 and 491.0047, F.S., berepedled in
favor of the existing exemptionsin ch. 456, F.S. Staff’ s findings and recommendations are
detalled in Interim Project Report 2002-219.
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Effect of Proposed Changes:

The bill repeals ss. 490.00515 and 491.0047, F.S., which provide exemptions from the disclosure
requirements of the public records and meetings laws for information concerning a person’s
participation in the impaired practitioner treatment program, disciplinary complaints and related
information, and the proceedings of the probable cause pand for certain hedth care professonds
under the regulatory jurisdiction of the DOH. The exemptions apply to provisondly licensed
psychologists or psychotherapists, or registered psychothergpist interns.

Section 456.001, F.S., isamended to clarify that the terms “licenseg” and “license” asused in
ch. 456, F.S., include a person or entity that is provisondly licensed.

The effective date of the proposed committee bill is upon becoming alaw.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The provisons of thisbill have no impact on municipdities and the counties under the
requirements of Article VI, Section 18 of the Horida Congtitution.

B. Public Records/Open Meetings Issues:

Staff has reviewed the exemptions in ss. 490.00515 and 491.0047, F.S., pursuant to the
Open Government Sunset Review Act of 1995 and finds that, athough the exemptions
meet the requirements for reenactment, they are redundant with existing broader
exemptions applicable to dl hedth care professons regulated by the DOH under

ch. 456, F.S. Sections 490.00515 and 491.0047, F.S., provide exemptions from the
disclosure requirements of ch. 119, F.S,, relating to public records, s. 286.011, F.S,,
relaing to public meetings, and s. 24(a) and (b), Art. | of the State Condtitution for
information concerning a person’s participation in the impaired practitioner treatment
program, disciplinary complaints and related information, and the proceedings of the
probable cause panel for certain hedth care practitioners under the regulatory jurisdiction
of the DOH. The exemptions apply to provisondly licensed psychologists or
psychotherapists, or registered psychotherapist interns.

In accordance with the review, the exemptions under review may be repeded in favor of
the existing exemptionsin ch. 456, F.S. Chapter 456, F.S., would need to be amended to
clarify that provisondly licensed persons or entities are within the ambit of the chapter.
The exigting broad exemptionsin ch. 456, F.S., would automaticaly apply to
provisionaly licensed psychologists and psychotherapigts, if ch. 456, F. S., was amended
to darify that the terms “license” and “licenseg’ include provisondly licensed persons or
entities.

C. Trust Funds Restrictions:

The provisons of this bill have no impact on the trust fund redtrictions under the
requirements of Article 111, Subsection 19(f) of the Forida Condtitution.
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V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




