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l. Summary:

This bill amends the law governing proceedings under chapter 39, F.S,, asfollows.

Extendsto dl parties the right to request continuances in al dependency proceedings,
Limits the period of continuances and extensons of time to 60 daystota within a 12 month
period except for extraordinary circumstances, and

Eliminates the mandatory 15-day periodic review hearings on shelter placement and makes
them subject to the court’ s discretion.

Thisbill substantialy amends the following sections of the Horida Statutes: 39.013, 39.402, and
39.506.

Il Present Situation:

Time Framesfor the Dependency Proceedings Under Ch. 39, F.S.

The federal Adoption and Safe Families Act of 1997* requires the Department of Children and
Family Services (department) to establish court-gpproved permanency gods for each child

within the first 12 months a child isin the department’ s custody. Consequently, under current
date law, one of the identified purposes of chapter 39, F.S., is “to ensure that permanent
placement with the biological and adoptive family is achieved as soon as possible for every child
in foster care and that no child remainsin foster care longer than 1 year.” See s.39.001(1)(h), F.S.
The department determines and recommends to return the child to his or her parent(s), to place
the child for adoption, or to continue the child’ s placement in foster care for a specified period or
on permanent or long-term basis due to the child’ s specia needs or circumstances. In order to

1111 Stat. 2115 (1997); P.L. 105-89. The law emphasizes the safety, permanency and well-being of children receiving child
welfare services, and establishes anew process for the Federd review of gate' s child welfare services, with afocuson
outcomes.



BILL: CS/SB 288 Page 2

conform to the federa requirement, the following statutory time frames guide the department’s
and court’' sinvolvement in the child's safety and permanency process:

Shelter Hearing | Within 1 day (24 hours) after removd of the child from the home

Filing of Dependency Petition Seeking | Within 21 days after shelter hearing
Adjudication of Child as Dependent

Arraignment Hearing Held | Within 28 days after shelter hearing

Hearing to Review Shelter Placement | Every 15 daysafter aragnment hearing until child isreleased

Dependency (Adjudicatory)Hearing | No later than 30 days after the arraignment hearing

Case Plan must befiled (if not filed earlier) | Within 60 days after the remova of the child from the home

Disposition Hearing and Case Plan | 30 days after dependency (adjudicatory) hearing
Acceptance

Judicial Review | 90 days after the disposition hearing, but no later than 6 months
after the child is removed from the home

Judicial Review for Permanency | No later than 12 months after the date the child was placed in
fogter care, unlessthereis an extraordinary Situation.

Extensions to the statutory time frames are permitted under two Smilar statutory provisons.
Section 39.013(10), F.S,, relating to generd provisions governing proceedings under chapter 39,
F.S., provides tha time limitations do not include time arising from continuances granted by the
court upon the request of:

1. A child, achild’ s counsd, or achild’s guardian ad litem. No specific statutory grounds are
enumerated.

2. Theattorney for the department or the petitioner based on unavailability of evidence materia
to the case or based on the department’ s attorney’ s or petitioner’ s need for additiond time to
prepare the case which isjustified due to an exceptiond circumstance.

3. The petitioner based on need for reasonable time to provide notice to the parents.

4. The parent or lega custodia of the child. No specific Statutory grounds are enumerated.

A recurring problem with the existing system is that these continuances lengthen the process well
beyond the 12-month god of permanency for the child.

Shelter Placement Review

Under current law, a child's continued placement in shelter must be reviewed every 15 days after
theinitiad review at the arraignment until the child is either returned home or adigposition

hearing isheld. See s. 39.402, F.S. A disposition hearing is required to be held no later than 30
days after the arraignment hearing (which can occur no later than 28 days after the shelter
hearing). Therefore, a child could conceivably bein a shelter placement for as long as 2 months
and very probably even longer in the event of continuances and time extensons.

This provison was revised in 1999 (in the second year of athree year effort to overhaul mgor
provisons of chapter 39, F.S.) from requiring a one-time 15-day review to a 15-day periodic
review. See ch. 99-193, L.O.F. The change occur in conjunction with alowing parents the right
to request continuancesin order to secure counsel. According to the department, its purpose was
to ensure that placement was not unnecessarily prolonged and that the case was proceeding to
timely to adesired outcome for the child. It has been reported anecdotdly, however, that the
mandatory 15-day periodic review of shelter placements has since become perfunctory in nature
and engenders unnecessary codtsin court and staff time,
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[I. Effect of Proposed Changes:

Time Framesfor the Dependency Proceedings Under Ch. 39, F.S.

Sections 39.013(10) and 39.402(14), F.S., are amended, to revise provisons relating to
continuances in dependency proceedings. Statutory emphasisis given to the need to adhere to
time frames and to limit extensons in order to preserve the rights of the child. The bill expands
the list of persons, to include any party?, rather than just the department attorney or petitioner,
who may request a continuance based on the grounds that evidenceis not available. It dso
prohibits granting a continuance or extenson of time in advance of circumstances cregting the
delay. The number of days for which continuances or extensons may be granted can not totd
more than 60 days within any 12 month period for dependency proceedings. An exception to this
limitation will be made for extraordinary circumstances necessary to preserve the condtitutiond
rights of aparty or the child’s best interests.

Shelter Placement Review
Section 39.402, F.S., is adso anended, to remove the 15-day periodic review of ashelter
placement. In lieu thereof, it is within the court’ s discretion whether to hold areview hearing for

shelter placement a any time, if necessary.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

The bill regtricts the period of continuances in dependency proceedings to 60 days
totd within a 12-month period. To the extent some provisions of the bill may
congtitute matters of court practice and procedure, these provisons may be construed
to infringe on judicia authority or jurisdiction under the doctrine of separation of
powers. See Art. 11, Sect. 3, Fla. Congt. The Florida Supreme Court has the
congtitutiona prerogative to “adopt rules for the practice and procedure in dl courts,
including the time for seeking gppelate review.” The Legidature can not creste or
modify court rules, it can reped acourt rule by 2/3 vote. See art. V, s.2(a), Fla. Congt
The Legidature has the exclusive power to enact subgtantive laws. Generaly
substantive laws create, define and regulate rights. Court rules of practice and
procedure prescribe the method or process by which a party seeks to enforce or obtain
redress. See Haven Federal Savings & Loan Assoc., 579 So.2d 730 (Fla. 1991).

2 A party is defined to include the child, the child's parents, the petitioner, the department, the guardian ad litem or the
representative of the guardian ad litem program. Sees. 39.01(51), F.S.
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V1.

When a statute is procedural in nature versus substantive has been decided on a case-
by-case basis. The courts, however, have acquiesced on occasions and adopted alaw
asacourt rule, either in part or in its entirety or expanded upon or harmonized
conflicting Satutory provisions relating to court procedural matters as needed. Based
on areview of current law, the courts tend to find certain provisons uncongtitutiona
such as those regarding timing and sequence of court procedures, cresting expedited
proceedings, issuing mandates to the courts to perform certain functions, and
attempting to supersede or modify existing rules of court or intrude in areas of

practice and procedure within the province of the court. See Cort v. Broward County
Sheriff, et al., Case No. 4D00-3883 (February 13, 2002)(provision regarding recovery
of expert witnessfeein s. 57.071(2), F.S., is procedura in nature and
uncongdtitutiondly intrudes on judicia powers). The jurisdiction to control the flow,
process and conclusion of cases or litigation in the court system has been considered
traditiondly within the adminidrative purview of the Supreme Court. See e.g., Fla R.
Jud. Admin. 2.085 (relating to case control, continuances, and time standards for
concluding cases); FHa R. Civ. P. 1.460 (continuancesin civil cases); Fla Fam. L. R.
12.460 (continuances in family law cases governed by civil rules of procedure); Ha

R. Juv. P. 8.100 (continuances in juvenile ddinquency proceedings); FlaR. Juv. P.
8.255 (continuances in dependency and termination of parental rights proceedings);
Fa R. Juv. P. 8.625 (continuances in proceedings for children and familiesin need of
services—CINS/FINS).

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

Thishill may benefit children in the dependency system by reducing their length of stay
caused by frequent and lengthy continuances. Cases may be processed more quickly to
achieve the statutory 12-month goa toward permanency for children in the dependency
sysem.

C. Government Sector Impact:

The bill may result in savingsto the gate if reductionsin continuances and extensons of
time actualy reduce a child’ s time within the dependency system. It dso may result in
cost savings for the judicid system and the department by diminating the mandatory 15-
day periodic shelter review hearings.

Technical Deficiencies:

None.
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VII. Related Issues:

Section 39.013 (10), F.S,, and s. 39.402(14), F.S., are amost identical. Section 39.013(10),
F.S., isagenerd provison gpplying to continuances in dl proceedings conducted under
chapter 39, F.S. Section 39.402(14), F.S,, is a specific provision applying to continuances
soldly in shelter proceedings. The co-existence of these two provisons, even as amended,
raises the question of why s. 39.402(14), F.S, is necessary in light of the genera provisonin
s. 39.013(10), F.S. Thereis no “dependency proceeding” per se nor istheterm expressy
defined but the term is generally used as an umbrellaterm to refer to any proceeding
conducted under chapter 39, F.S., which a shelter hearing, a medica emergency hearing, an
arraignment, an adjudicatory hearing on a petition for dependency, adisposition hearing, a
judicid review hearing, or an adjudicatory hearing on a petition for termination of parenta
rights.

VIII. Amendments:

None.

This Senate gaff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




