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l. Summary:

The committee subgtitute removes the Horida Black Business Investment Board (BBIB or
corporéation) from the Office of Tourism, Trade, and Economic Development and crestesit asa
non-profit corporation. Membership on the corporation is expanded from seven to 13 members,
two of which are nonvoting, ex officio members. The membership gppointment processis
diversfied. The committee subgtitute directs that the corporation and black business investment
corporations (BBICs) include al minority business enterprises within the scope of their duties.
Directory ingructions are given to Enterprise Florida, Inc., to contract with the corporation for
the delivery of economic development services relating to black business enterprises. The
committee subgtitute provides criteria to measure Horida s return on investment from activities
of the corporation. The committee substitute requires the corporation to seek private sector
support that will equa the state' s support by Jduly 1, 2007. After privatization, the corporation is
authorized to lease its employees who are employed prior to the effective date of the committee
subgtitute from the Department of Management Services until June 30, 2004.

This committee substitute substantialy amends the following sections of the Florida Statutes:
288.707, 288.708, 288.709, 288.7091, 288.711, 288.712, 288.714, and 288.9015.

The committee substitute also creates ss. 288.7075 and 288.7092, F.S.
Present Situation:

Chapter 20, F.S., contains the organizationd structure of the executive branch. Section
20.03(12), F.S,, defines “board of trustees’
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Except with reference to the board created in chapter 253, means a board
created by specific statutory enactment and appointed to function
adjunctively to a department, the Governor, or the Executive Office of the
Governor to administer public property or a public program.

The Horida Black Business Investment Board (“BBIB” or “corporation”) was created by

ch. 85-104, L.O.F., to encourage the growth of small and minority businesses by removing
unnecessary burdens imposed upon these businesses and by aggressively promoting an
atmosphere conducive to their development.® The provisons of ch. 85-104, L.O.F., relating to
the BBIB were codified in part 1V of ch. 288, F.S.

The BBIB islocated within the Office of Tourism, Trade, and Economic Development to
promote the creation and growth of black business enterprises, defined as businesses that are at
least 51 percent owned by black Americans and managed and controlled by such persons.
Working in concert with the BBIB are the Black Business Investment Corporations (BBICs) and
the Florida Black Business Support Corporation (BBSC).

The Black Business Investment Cor porations - The BBICs are subsdiaries of financid
indtitutions or a consortium of financid ingtitutions investing in or lending to black business
enterprises.® Specificaly, BBICs provide loan guarantees and direct lending products to black
business enterprises.* The BBIB has a non+vating investment interest in al of the regiond
BBICs.> There are eight regiona BBICs.

TheFlorida Black Business Support Corporation - The BBSC is anonprofit corporation
pursuant to s. 501(c)(3), Internad Revenue Code, that administers technica assistance programs
and coordinates events to promote the flow of information to BBIB program participants.” The
BBSC was established as a nonprofit organization to dlow it to receive tax-deductible
contributions.” The BBIB is the sole shareholder of the BBSC. The BBSC is dso the statewide
BBIC, which serves areas not served by the eight regional BBICs®

The board consists of seven members gppointed by the Governor and confirmed by the Senate
for staggered four-year terms.® Six of the board members must be experienced in investment
finance and business development.1° One board member must be amember of a BBIC.1?

The board is authorized to gppoint an executive director to be the chief adminigrative and
operationa officer of the board, who directs and supervises the adminigrative affairs and generd

! Preambleto ch. 85-104, L.OF.

2 Section 288.707(2)(a) & (3), F.S.

3 Section 288.707(2)(b), F.S.

* Office of Program Policy Analysis and Government Accountability (OPPAGA), “Profile No. 6126,” Florida Gover nment

,SAccountabi lity Report, a http:/Mmww.oppaga state.fl.ug/profiles/6126/, (updated June 27,2001)
id.

% supra, note 4

id.

8id.

% Section 283.707(3)(a), F.S.

g,

1 Section 288.707(2)(b) & (3)(a), F.S
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management of the corporation. The executive director and the corporation’s employees are state
employees subject to the Senior Management System and the Selected Exempt Service System
respectively.?

The corporation is authorized to adopt adminidtrative rules pursuant to the Adminigrative
Procedures Act to implement the provisions of law conferring duties upon it.® The corporation is
further broadly empowered with the rights and respongbilities of a corporation, with the power
to do al things necessary and convenient to promote black business enterprises!* The
corporation is also authorized to acquire and dispose of real property without regard to chs. 253
and 270, F.S,, governing the acquisition and disposition of state lands generally.*®

The duties of the corporation include the following: establish certification criteriafor BBICs,
edablish loan criteriathat targets high growth jobs; increase the number of black business
enterprises participating in government-financed congtruction projects, and prepare an annua
report on the performance of black businessinvestment corporations. The corporation is aso
required to develop memoranda of understanding with: Enterprise Forida, Inc., to collaborate on
various programs, financid ingtitutions that will provide loan guarantees to black business
enterprises located in areas not served b}/ aBBIC; and various government agenciesto
collaborate in areas of common interest. ™

TheFlorida Not For Profit Corporation Act - Chapter 617, F.S., the Florida Not For Profit
Corporation Act, establishes the powers and duties of nonprofit corporations in Florida. Under
S. 617.0401(2)(a), F.S., the corporate name must contain the word “corporation” or
“incorporated” or the abbreviation “corp.” or “inc.” or words or abbreviations that will clearly
indicate thet it is a corporation instead of anatura person, unincorporated association, or
partnership. Further, a nonprofit corporation is not authorized under s. 617.0401(1)(d), F.S,, to
have in its corporate name language that states or impliesthat it is connected with a state or
federd government agency or a corporation chartered under the laws of the United States.

Section 617.0302, F.S,, ligts the powers of anonprofit corporation organized under ch. 617, F.S.
Thelist of powers contained in statute include the power to:

1. Sueand be sued;

2. Elect or gppoint officers and agents asits affairs require and dlow them reasonable
compensation;

3. Adopt, change, amend, and reped bylaws.

4. Increase, by avote of its members, the numbers of directors;

5. Make contracts and incur liabilities, borrow money, issue notes, bonds, and other obligations,
and secure any of its obligations by mortgage and pledge of dl or any of its property,
franchises, or income;

6. Cary onitsaffairsin any sate, territory, digtrict, or possession of the United States or any
foreign country;

12 Section 288.708(2); part 111, ch. 110; part V, ch. 110, F.S.
13 Section 288.709(2), F.S.

14 Section 288.709(1) through (19), F.S.

15 Section 288.709(9), F.S.

16 Section 2887001, F.S.
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7. Purchase, lease, acquire red property;

8. Acquire, enjoy, utilize, and dispose of patents, copyrights and trademarks,

9. Sl shares,

10. Lend money for corporate purposes, invest and reinvest its funds;

11. Make donations for the public welfare or for religious, charitable, scientific, educationd, or
other smilar purposes,

12. Have and exercise dl powers necessary or convenient to affect any or dl of the purposes for
which the corporation is organized.

13. Merge with other corporations both for profit and not for profit, domestic and foreign, if the
surviving corporation is a corporation not for profit.

Effect of Proposed Changes:

The committee substitute removes the FHorida Black Business Investment Board (BBIB or
corporation) from the Office of Tourism, Trade, and Economic Development and mandates that
the corporation become a non+profit corporation. Membership on the board is expanded, and the
membership gppointment processis diversfied. The committee subgtitute directs that the
corporation and black businessinvestment corporations (BBICs) include dl minority busness
enterprises within the scope of their duties, notwithstanding language to the contrary in part 1V,
ch. 288, F.S,, limiting BBIB programs to black business enterprises. Directory ingructions are
given to Enterprise Florida, Inc., to contract with the corporation for the delivery of economic
development services relating to black business enterprises. The committee substitute provides
criteriato measure Florida s return on investment from activities of the corporation. The
committee subgtitute requires the corporation to seek private sector support that will equal the
gtate’ s support by July 1, 2007. After privatization, the corporation is authorized to lease its
employees who are employed prior to the effective date of the committee subgtitute from the
Department of Management Services until June 30, 2004.

Section 1. Structure and Member ship of the BBIB

The committee substitute removes the BBIB from the Office of Tourism, Trade, and Economic
Development and directs the BBIB to become a non-profit corporation. The membership of the
board is expanded, and the authority to gppoint membersis diversfied. The committee subgtitute
provides for gppointments to the board as follows: six members appointed by the Governor; one
member gppointed by the President of the Senate; one member appointed by the Speaker of the
House; three chairmen of black business investment corporations selected by the chairmen of the
black business investment corporations, the vice chairman of Enterprise Horida, Inc., serving as
an ex officio norn-voting member; the chair of the Forida Development Finance Corporation
serving as an ex officio nontvoting member; and two at-large members, who may be appointed
by a board resolution.

Section 2. Board Dutiesto Minority Business Enterprises

Despite contrary language in ss. 288-707-288.714, F.S., limiting ass stance from the corporation
and BBICsto black business enterprises, the committee substitute requires the corporation and
the BBICs to include businesses 51 percent or more owned by Hispanic Americans, Asian
Americans, Native Americans, and American women within the scope of their duties. The
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committee subgtitute also redefines the term “ black business enterprise” as a business owned

51 percent or more by an African- American, rather than a business owned 51 percent or more by
ablack American. The corporation and BBICs are required to submit an annua report to the
Governor and the Legidature detailing their progress in assisting black business enterprises and
the aforementioned minority business enterprises.

Sections 3. & 10. Management and Employees of the Cor poration; Financial
Responsibility of the Cor poration

The committee substitute provides that the position of the executive director of the corporation is
re-titled as the president. The president is appointed by and serves at the pleasure of the board.
No sdaries for board employees may exceed the Governor’s salary unless the employee achieves
certain performance measures specified in the employee’ s employment contract providing the
basis for incentive payments that will increase the employee’ s compensation above the
Governor’s. The president and the employees of the corporation will no longer be state
employees subject to the Senior Management System and Selected Exempt Service Systems
respectively. The corporation is authorized to lease its employees who are employed prior to the
effective date of the committee subgtitute from the Department of Management Services until

June 30, 2004. Under the employee leasing program, corporation employees maintain their status
as date employees including the right to participate in the Florida Retirement System.

Section 3 of the committee subgtitute provides that the corporation and its officers shall ensure
that the corporation’s funds are used in compliance with gpplicable laws and that funds
gppropriated by the Legidature for the black business investment corporations are distributed as
directed.

Sections5, 6, & 11. Direction to Work with Similar Organizations, Return on I nvestment

Sections 5 and 6 of the committee subdtitute provide additiond directory indructions to the
corporation to work with organizations having smilar gods of promoting the expansion and
formation of black business enterprises. Section 5 of the committee subgtitute aso directs the
corporation to expand its focus to include the formation of BBICsin areas not currently served
by such corporations and to intensify its efforts to increase the number of franchises owned by
black Americans. Because section 2 of the committee subgtitute requires the corporation to
include al minority business enterprises within the scope of its duties, the corporation is directed
by sections 5 and 6 of the committee substitute to work with Smilar organizations to promote
minority business enterprises and work to increase the number of franchises owned by all
minorities. Sections 5 and 11 of the committee subgtitute provide specific ingructions for
Enterprise Florida, Inc., to contract with the corporation for the ddlivery of economic
development servicesto smdl and minority-owned business.

Section 6 of the committee subgtitute also provides that funds appropriated by the Legidature
ghdl form the basisfor determining the state’ s return on investiment. The committee subgtitute
further provides that the corporation seek private-sector support for the corporation that will
match the state’ s annua investment by July 1, 2007. Private- sector support includes cash given
to the corporation; cash jointly raised by the corporation with other organizations; and cash
generated from the corporation’s products or services and in-kind contributions. The corporation
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is required to hire an accounting firm in consultation with the Office of Program Policy Andlyss
and Government Accountability to develop a methodology for determining the stat€' s return on
investment and the vaue of in-kind contributions. The corporation is required to quantify the
date s return on investment in its annud report to the Legidature.

Technical and Conforming Changes

Throughout the committee subgtitute references to ss. 9-21, ch. 85-104, L.O.F., are replaced with
areference to ss. 288.707-288.714, F.S. This change is not a substantive change because
ss. 9-21, ch. 85-104, L.O.F., was codified as ss. 288.707-288.714, F.S.

Throughout the committee substitute technical and conforming changes are made to the BBIB
program to account for its change in status from a government entity to a private corporation.
These changesincdlude: an authorization to the corporation to adopt policies instead of
adminigtrative rules; reped of s. 288.709(9), F.S,, aslands acquired by the BBIB as a private
corporation will not be public lands; an authorization to reimburse board members and
employeesfor actua expenses instead of reimbursement in accordance with s. 112.061, F.S.; and
arequirement for board members to make a disclosure of their financid interests pursuant to

S. 112.3145, F.S,, unless otherwise required to do so pursuant to s. 8, Art. I1 of the State
Condtitution.

Appropriation

The committee substitute gppropriates the sum of $17.5 million from the Genera Revenue Fund
in FY 2002-2003. See the “Government Sector Impact” discusson in Section 'V of thisandysis
for more details.

Effective Date

The committee substitute takes effect on July 1, 2002.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

While the Florida Black Business Investsment Board is specificdly found by the
Legidature not to be a unit or entity of State government, it is created in statute, hasthe
mgority of its members gppointed by the Governor and confirmed by the Senate, has two
members gppointed by legidative leaders, and performs a public service of cregting and
growing black business enterprise in Florida. Given these aspects of the corporation, it
appears that the Horida Black Business Investment Board is subject to the requirements
of Art. I, s. s. 4 of the State Congtitution, which provides.
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Every person has the right to ingpect or copy any public record made or received
in connection with the officia business of any public body, officer, or employee
of the State, or persons acting on their behalf, except with respect to records
exempted pursuant to this section or specificaly made confidentia by this
Condtitution. This section specificaly includes the legiddtive, executive, and
judicid branches of government and each agency or department crested
thereunder; counties, municipaities, and digtricts; and each condtitutiond officer,
board, and commission, or entity created pursuant to law or this Conditution
(emphasis added).

Asareault, the records of the Florida Black Business Investment Board, Inc., are open to
public ingpection and copying and its meetings must be noticed and opento dl. The
committee subgtitute explicitly requires that the corporation Satein its bylaws thet that
open records and open meeting requirements are applicable to the corporation. Such a
gatement istypical of date-created entities and helpsto darify for the entity and the
public the applicable standards regarding records and mestings.

Trust Funds Restrictions:

None.

V. Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:

None.
Private Sector Impact:

The committee subgtitute transforms the Black Business Investment Board (BBIB or
corporation) into a public-private partnership, with the BBIB becoming a non-profit
corporaion. A number of changes to the board will have indeterminate effects on the
private businesses that make use of the services and funding that are developed and
provided by the corporation to the Black Business Support Corporation and the eight
regiona black businessinvestment corporations. The committee substitute requires the
corporation to seek private-sector support that will equal the state’ s support by

Jduly 1, 2007.

Government Sector Impact:

The committee subgtitute appropriates the sum of $17.5 million from the Generd
Revenue Fund in FY 2002-2003 for use by the BBIB asfollows:

$16 million shdl be divided equally among, and distributed by the board to, the
black business investment corporations existing in this state on the effective date
of thisact;

$1 million shdl be for use by the board for capitdizing programs of the
corporation in support of black business enterprises and for facilitating the
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creation of black business investment corporations in communities that are not
currently served by an existing black business investment corporation; and
$500,000 shal be for use by the corporation for its operations.

The committee subgtitute transforms the BBIB into a public- private partnership smilar to
other partnerships under the Office of Tourism, Trade, and Economic Devel opment
(OTTED). Asapublic-private partnership, the sx BBIB staff positions would be
transferred out of the Executive Office of the Governor’ s budget, and the corporation
would enter into a performance-based contract with OTTED.

The committee subgtitute requires the Department of Management Servicesto establish
an employee leasing program under which employees of the BBIB who are employed
prior to the effective date of the committee substitute may retain their Satus as sate
employees until June 30, 2004. The employee retains the right to participate in the
Florida Retirement System under the bill.

The committee substitute requires Enterprise Florida, Inc. (EFI), where practicable and
consstent with the expertise of the BBIB, to contract with the corporation for the
deivery of sarvicesin fulfillment of the respongbilities of EF rdlating to smal and
minority businesses.

VI. Technical Deficiencies:
None.
VII. Related Issues:

Corporate Powers — The hill specifies the corporate powers of the Black Business Investment
Board. The bill does not, however, state whether the powers that are stated in the bill arethe only
powers that board has or whether those powers are in addition to those powers listed in

s. 617.0302, F.S., which lists the powers of a nonprofit corporation organized under ch. 617, F.S.
Some of the powerslisted in the bill are dso contained in the list of powersfound in

ch. 617, F.S. Given that there are duplicative powers listed in the bill, it could be argued that the
only powers of the corporation are those established in the bill. That may be more limiting than
desirable. On the other hand, ch. 617, F.S., provides a nonprofit corporation generdly with the
power to perform certain functions, such as make donations for religious purposes. Given the
amount of state funding provided to the corporation, this practice may be unacceptable to the
Legidature at best or in violation of condtitutiond requirements relating to the separation of

church and state. As aresult, it would be appropriate to specify exactly what powersthe
Legidature does or does not wish the corporation to have.

Further, a nonprofit corporation is not authorized under s. 617.0401(1)(d), F.S., to haveinits
corporate name language that states or impliesthat it is connected with a state or federd
government agency or a corporation chartered under the laws of the United States.

Section 20.03(12), F.S., defines “board of trustees’
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VIII.

Except with reference to the board created in chapter 253, means a board created by
specific statutory enactment and appointed to function adjunctively to a department, the
Governor, or the Executive Office of the Governor to administer public property or a

public program.

Given that the board was traditionaly associated as a State governmentd entity, the corporate
name may be confusing to some.

Amendments:

None.

This Senatestaff andyss does not reflect the intent or officia position of the bill’s sponsor or the Florida Senate.




