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Florida Senate - 2002 CS for SB 410

By the Cormittee on Judiciary; and Senator Wasserman Schultz

308-2214-02
Abill to be entitled

An act relating to enploynent practices;
anendi ng ss. 110.105, 110.233, 112.042, and
760. 10, F.S.; revising provisions relating to
state enpl oynent policy, career service
appoi ntnents, county and nuni ci pal enpl oynent,
and unl awful enploynent practices, to provide
that discrimination on the basis of sex
i ncl udes discrinination on the basis of
pregnancy, childbirth, or related nedica
conditions; providing alimtation with respect
to enpl oyer health insurance benefits;
reenacting ss. 104.31 and 760.11, F.S., to
i ncorporate anendnents to ss. 110. 233 and
760. 10, F.S.; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 110.105, Florida
Statutes, is anended to read:

110. 105 Enploynent policy of the state.--

(2)(a) Al appointnents, termnations, assignnents and
nmai nt enance of status, conpensation, privileges, and other
terns and conditions of enploynent in state governnent shal
be made without regard to age, sex, race, religion, nationa
origin, political affiliation, marital status, or handicap
except when a specific sex, age, or physical requirenent
constitutes a bona fide occupational qualification necessary
to proper and efficient administration.

(b) For purposes of this subsection, "wi thout regard

to sex" includes, but is not limted to, without regard to
1
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pregnancy, childbirth, or related nedical conditions. Wnen

af fected by pregnancy, childbirth, or related nedica

condi tions shall be treated the sane for al

enpl oynent -rel ated purposes, including receipt of benefits

under fringe benefits programs, as other persons not so

affected but simlar in their ability or inability to work,

and nothing in the enploynent policy of the state shall be

interpreted to permit otherwi se. This paragraph shall not

require a state enployer to pay for health insurance benefits

for abortion, except where the life of the nother woul d be

endangered if the fetus were carried to term or except where

nedi cal conplications have arisen froman abortion. However,

nothing in this paragraph shall preclude a state enpl oyer from

provi di ng abortion benefits or shall otherw se affect

bar gai ni ng agreenents in regard to abortion
Section 2. Subsection (1) of section 110.233, Florida
Statutes, is anended to read:

110.233 Political activities and unlawful acts
prohi bited. --

(1) (a) No person shall be appointed to, denoted, or
di sm ssed fromany position in the career service, or in any
way favored or discrininated against with respect to
enpl oynent in the career service, because of race, color
national origin, sex, handicap, religious creed, or politica
opinion or affiliation.

(b) As used in this subsection, "because of sex"

includes, but is not linmted to, because of pregnancy,

childbirth, or related nedical conditions. Whnen affected by

pregnancy, childbirth, or related nedical conditions shall be

treated the sane with respect to enploynent in the career

service, including receipt of benefits under fringe benefits
2
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1| prograns, as other persons not so affected but sinilar in

2| their ability or inability to work, and nothing in the career
3| service systemof the state shall be interpreted to pernit

4 | otherw se.

5 Section 3. Subsection (1) of section 112.042, Florida
6| Statutes, is anended to read:

7 112. 042 Discrimnation in county and muni ci pa

8 | enpl oynent; relief.--

9 (1)(a) It is against the public policy of this state
10| for the governing body of any county or municipal agency,

11 | board, conmi ssion, departnent, or office, solely because of
12 | the race, color, national origin, sex, handicap, or religious
13| creed of any individual, to refuse to hire or enploy, to bar
14 | or to discharge from enpl oynent such individuals or to

15| otherw se discrimnate agai nst such individuals with respect
16 | to conpensation, hire, tenure, terns, conditions, or

17 | privileges of enploynent, if the individual is the nost

18 | conpetent and able to performthe services required.

19 (b) As used in this subsection, "because of sex"
20 | includes, but is not linted to, because of pregnancy,
21| childbirth, or related nedical conditions. Wnen affected by
22 | pregnancy, childbirth, or related nmedical conditions shall be
23| treated the sane for all enploynent-rel ated purposes,
24 | including recei pt of benefits under fringe benefits prograns,
25| as other persons not so affected but sinmilar in their ability
26 | or inability to work, and nothing in this subsection shall be
27 | interpreted to pernit otherw se. This subsection shall not
28 | require an enployer to pay for health insurance benefits for
29 | abortion, except where the life of the nother would be
30| endangered if the fetus were carried to term or except where
31| nedical conplications have arisen froman aborti on. However,
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1| nothing in this subsection shall preclude an enpl oyer from

2| providing abortion benefits or shall otherw se affect

3 | bargai ning agreenents in regard to abortion

4 Section 4. Subsection (10) of section 760.10, Florida
5| Statutes, is renunbered as subsection (11) and a new

6 | subsection (10) is added to said section to read:

7 760. 10 Unl awful enploynent practices.--

8 (10) As used in this section, the terns "because of

9| sex" and "on the basis of sex" include, but are not limted
10| to, because or on the basis of pregnancy, childbirth, or

11 | related nedical conditions. Wonen affected by pregnancy,

12 | childbirth, or related nedical conditions shall be treated the
13 | sane for all enploynent-rel ated purposes, including receipt of
14 | benefits under fringe benefits prograns, as other persons not
15| so affected but similar in their ability or inability to work,
16 | and nothing in this section shall be interpreted to pernit

17 | otherwi se. This subsection shall not require an enployer to
18 | pay for health i nsurance benefits for abortion, except where
19| the life of the nother would be endangered if the fetus were
20| carried to term or except where nedical conplications have
21| arisen froman abortion. However, nothing in this subsection
22 | shall preclude an enpl oyer from providi ng aborti on benefits or
23| shall otherwi se affect bargaining agreenents in regard to
24 | abortion.
25 Section 5. For purposes of incorporating the
26 | anendnents to s. 110.233, Florida Statutes, in reference
27 | thereto, subsection (3) of section 104.31, Florida Statutes,
28 | is reenacted to read:
29 104.31 Political activities of state, county, and
30 | muni ci pal officers and enpl oyees. --
31
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(3) Nothing contained in this section or in any county
or nmuni ci pal charter shall be deenmed to prohibit any public
enpl oyee from expressing his or her opinions on any candi date
or issue or fromparticipating in any political canpaign
during the enployee's off-duty hours, so long as such
activities are not in conflict with the provisions of
subsection (1) or s. 110.233.

Section 6. For purposes of incorporating the
amendnents to s. 760.10, Florida Statutes, section 760.11
Fl orida Statutes, is reenacted to read:

760.11 Admnistrative and civil renedies;
construction. --

(1) Any person aggrieved by a violation of ss.
760. 01-760.10 may file a conplaint with the comrission within
365 days of the alleged violation, nam ng the enpl oyer,
enpl oynent agency, |abor organization, or joint
| abor - ranagenent committee, or, in the case of an alleged
violation of s. 760.10(5), the person responsible for the
violation and describing the violation. Any person aggrieved
by a violation of s. 509.092 nay file a conplaint with the
conmi ssion within 365 days of the alleged violation nanming the
person responsi ble for the violation and describing the
violation. The commission, a conm ssioner, or the Attorney
CGeneral may in like nmanner file such a conplaint. On the sane
day the conmplaint is filed with the comr ssion, the conmm ssion
shall clearly stanp on the face of the conplaint the date the
conplaint was filed with the comm ssion. In lieu of filing the
conplaint with the comission, a conplaint under this section
may be filed with the federal Equal Enploynent Cpportunity
Conmmi ssion or with any unit of governnent of the state which
is a fair-enploynent-practice agency under 29 C. F. R ss.
5
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1| 1601.70-1601.80. If the date the conplaint is filed is clearly
2| stanped on the face of the conplaint, that date is the date of
3| filing. The date the conplaint is filed with the conm ssion

4 | for purposes of this section is the earliest date of filing

5| with the Equal Enpl oynent Opportunity Conmi ssion, the

6| fair-enploynent-practice agency, or the conm ssion. The

7 | conplaint shall contain a short and plain statenent of the

8| facts describing the violation and the relief sought. The

9| conmmi ssion nmay require additional information to be in the

10 | conplaint. The comm ssion, within 5 days of the conplaint

11| being filed, shall by registered mail send a copy of the

12 | conplaint to the person who allegedly commtted the violation
13 | The person who allegedly conmitted the violation may file an
14 | answer to the conplaint within 25 days of the date the

15 ] conplaint was filed with the conmission. Any answer filed

16 | shall be nmiled to the aggrieved person by the person filing
17 | the answer. Both the conplaint and the answer shall be

18 | verifi ed.

19 (2) In the event that any other agency of the state or
20| of any other unit of governnment of the state has jurisdiction
21| of the subject matter of any conplaint filed with the

22 | conmi ssion and has legal authority to investigate the

23 | conplaint, the commission may refer such conplaint to such

24 | agency for an investigation. Referral of such a conplaint by
25| the conmmi ssion shall not constitute agency action within the
26 | neaning of s. 120.52. 1In the event of any referral under this
27 | subsection, the conmission shall accord substantial weight to
28 | any findings and concl usions of any such agency. The referra
29| of a conplaint by the comrission to a |ocal agency does not

30 | divest the comission's jurisdiction over the conpl ai nt.

31
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1 (3) Except as provided in subsection (2), the
2 | conmission shall investigate the allegations in the conplaint.
3| Wthin 180 days of the filing of the conplaint, the comr ssion
4 | shall deternmine if there is reasonabl e cause to believe that
5| discrimnatory practice has occurred in violation of the
6| Florida Gvil Rights Act of 1992. \When the conmi ssion
7 | determ nes whether or not there is reasonabl e cause, the
8 | conmi ssion by registered mail shall pronptly notify the
9 | aggri eved person and the respondent of the reasonabl e cause
10 | determi nation, the date of such determ nation, and the options
11 | avai |l abl e under this section
12 (4) In the event that the conmi ssion determ nes that
13 | there is reasonabl e cause to believe that a discrininatory
14 | practice has occurred in violation of the Florida Civil Rights
15| Act of 1992, the aggrieved person nmay either
16 (a) Bring a civil action against the person nanmed in
17 | the conplaint in any court of conpetent jurisdiction; or
18 (b) Request an adm nistrative hearing under ss.
19 | 120.569 and 120. 57.
20
21| The election by the aggrieved person of filing a civil action
22 | or requesting an administrative hearing under this subsection
23| is the exclusive procedure available to the aggrieved person
24 | pursuant to this act.
25 (5) In any civil action brought under this section
26 | the court nmay issue an order prohibiting the discrimnatory
27 | practice and providing affirmative relief fromthe effects of
28 | the practice, including back pay. The court may al so award
29 | conpensat ory damages, including, but not |linted to, damages
30| for nmental anguish, loss of dignity, and any other intangible
31| injuries, and punitive damages. The provisions of ss. 768.72
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and 768.73 do not apply to this section. The judgnent for the
total anount of punitive damages awarded under this section to
an aggrieved person shall not exceed $100,000. In any action
or proceedi ng under this subsection, the court, inits
di scretion, may allow the prevailing party a reasonabl e
attorney's fee as part of the costs. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case | aw
involving a Title VII action. The right to trial by jury is
preserved in any such private right of action in which the
aggri eved person i s seeking conpensatory or punitive damages,
and any party nmay denand a trial by jury. The comission's
deterni nati on of reasonabl e cause is not admissible into
evi dence in any civil proceeding, including any hearing or
trial, except to establish for the court the right to maintain
the private right of action. A civil action brought under this
section shall be commenced no later than 1 year after the date
of determ nation of reasonable cause by the conm ssion. The
conmencenent of such action shall divest the conmi ssion of
jurisdiction of the conplaint, except that the conm ssion nay
intervene in the civil action as a matter of right.
Not wi t hst andi ng t he above, the state and its agenci es and
subdi vi si ons shall not be liable for punitive damages. The
total anount of recovery against the state and its agencies
and subdivi sions shall not exceed the linitation as set forth
ins. 768.28(5).

(6) Any administrative hearing brought pursuant to
par agraph (4)(b) shall be conducted under ss. 120.569 and
120.57. The conmi ssion nmay hear the case provided that the
final order is issued by nenbers of the conmission who did not
conduct the hearing or the conm ssion may request that it be
8
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heard by an adm nistrative |aw judge pursuant to s.
120.569(2)(a). |If the commi ssion elects to hear the case, it
may be heard by a conmissioner. |If the conmi ssioner, after
the hearing, finds that a violation of the Florida C vi
Ri ghts Act of 1992 has occurred, the comm ssioner shall issue
an appropriate proposed order in accordance with chapter 120
prohibiting the practice and providing affirmative relief from
the effects of the practice, including back pay. |If the
adm nistrative |law judge, after the hearing, finds that a
violation of the Florida Civil R ghts Act of 1992 has
occurred, the adninistrative | aw judge shall issue an
appropriate reconrended order in accordance with chapter 120
prohibiting the practice and providing affirmative relief from
the effects of the practice, including back pay. Wthin 90
days of the date the recommended or proposed order is
rendered, the conmission shall issue a final order by
adopting, rejecting, or nodifying the recomended order as
provi ded under ss. 120.569 and 120.57. The 90-day period nmay
be extended with the consent of all the parties. An
adm ni strative hearing pursuant to paragraph (4)(b) nust be
requested no later than 35 days after the date of
determ nati on of reasonable cause by the conmission. |In any
action or proceedi ng under this subsection, the commi ssion, in
its discretion, may allow the prevailing party a reasonable
attorney's fee as part of the costs. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case | aw
involving a Title VII action

(7) If the conmission determines that there is not
reasonabl e cause to believe that a violation of the Florida
Cvil R ghts Act of 1992 has occurred, the conmi ssion shal
9
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1| disniss the conplaint. The aggrieved person nmay request an

2| adm nistrative hearing under ss. 120.569 and 120.57, but any
3| such request nust be nade within 35 days of the date of

4 | determ nation of reasonable cause and any such hearing shal

5| be heard by an adninistrative | aw judge and not by the

6 | commi ssion or a conmissioner. |f the aggrieved person does

7 | not request an adninistrative hearing within the 35 days, the
8|lclaimwill be barred. |If the admnistrative |aw judge finds
9| that a violation of the Florida Cvil R ghts Act of 1992 has
10 | occurred, he or she shall issue an appropriate recomended

11| order to the conm ssion prohibiting the practice and

12 | reconmending affirmative relief fromthe effects of the

13 | practice, including back pay. Wthin 90 days of the date the
14 | recommended order is rendered, the conmm ssion shall issue a
15| final order by adopting, rejecting, or nodifying the

16 | reconmended order as provided under ss. 120.569 and 120.57.
17 | The 90-day period may be extended with the consent of all the
18 | parties. In any action or proceeding under this subsection
19 | the conmission, in its discretion, nmay allow the prevailing
20| party a reasonable attorney's fee as part of the costs. It is
21| the intent of the Legislature that this provision for
22 | attorney's fees be interpreted in a manner consistent with
23| federal case lawinvolving a Title VII1 action. |n the event
24 | the final order issued by the comr ssion determines that a
25| violation of the Florida Cvil R ghts Act of 1992 has
26 | occurred, the aggrieved person may bring, within 1 year of the
27 | date of the final order, a civil action under subsection (5)
28 | as if there has been a reasonabl e cause determ nation or
29 | accept the affirmative relief offered by the conmi ssion, but
30 | not both.
31
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1 (8) In the event that the conmmission fails to

2| conciliate or deternine whether there is reasonabl e cause on

3| any conplaint under this section within 180 days of the filing
4| of the conplaint, an aggrieved person may proceed under

5| subsection (4), as if the conm ssion deternined that there was
6 | reasonabl e cause

7 (9) No liability for back pay shall accrue froma date
8| nore than 2 years prior to the filing of a conplaint with the
9 | conmi ssi on.

10 (10) A judgnent for the amount of danmages and costs

11 | assessed pursuant to a final order by the conmm ssion nmay be

12 | entered in any court having jurisdiction thereof and nmay be

13 | enforced as any other judgnent.

14 (11) If a conplaint is within the jurisdiction of the
15 | conmission, the comm ssion shall sinmultaneously with its other
16 | statutory obligations attenpt to elimnate or correct the

17 | al l eged discrimnation by infornal nethods of conference,

18 | conciliation, and persuasion. Nothing said or done in the

19 | course of such informal endeavors nmay be nmade public or used
20| as evidence in a subsequent civil proceeding, trial, or
21| hearing. The conmission nmay initiate dispute resolution
22 | procedures, including voluntary arbitration, by special
23 | masters or nediators. The conmi ssion may adopt rules as to
24 | the qualifications of persons who may serve as special nasters
25| and nedi at ors.
26 (12) Al conplaints filed with the comi ssion and al
27 | records and docunents in the custody of the comm ssion, which
28 | relate to and identify a particular person, including, but not
29| limted to, a conplainant, enployer, enploynent agency, | abor
30 | organi zation, or joint |abor-mnagenent comittee shall be
31| confidential and shall not be disclosed by the conmi ssion

11
CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2002 CS for SB 410
308-22

5 14- 02

except to the parties or in the course of a hearing or
proceedi ng under this section. The restriction of this
subsection shall not apply to any record or docunent which is
part of the record of any hearing or court proceedi ng.

(13) Final orders of the comission are subject to
judicial review pursuant to s. 120.68. The conmission's
determ nati on of reasonable cause is not final agency action
that is subject to judicial review. Unless specifically
ordered by the court, the comencenent of an appeal does not
suspend or stay the order of the conmi ssion, except as
provided in the Rules of Appellate Procedure. |n any action
or proceedi ng under this subsection, the court, inits
di scretion, may allow the prevailing party a reasonabl e
attorney's fee as part of the cost. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action. In the event the order of the
court determines that a violation of the Florida Civil Rights
Act of 1992 has occurred, the court shall remand the matter to
the commission for appropriate relief. The aggrieved party
has the option to accept the relief offered by the comn ssion
or may bring, within 1 year of the date of the court order, a
civil action under subsection (5) as if there has been a
reasonabl e cause determ nati on.

(14) The conmi ssion may adopt, pronul gate, anend, and
rescind rules to effectuate the purposes and policies of this
section and to govern the proceedi ngs of the conmi ssion under
this section.

(15) In any civil action or adninistrative proceedi ng
brought pursuant to this section, a finding that a person
enpl oyed by the state or any governnental entity or agency has
12
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violated s. 760.10 shall as a matter of |law constitute just or
substantial cause for such person's discharge
Section 7. This act shall take effect July 1, 2002.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 410

Reenacts ss. 104.31, and 760.10, F.S., which cross-reference
ss. 11.233 and 760.11, F.S., respectively, to incorporate the
amendnments nmade to these sections in this bill

13
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