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Florida Senate - 2002 SB 528
By Senat or Canpbel

33-285-02
Abill to be entitled
An act relating to attorney's fees; anending s.
57.105, F.S.; providing for serving of notions
seeki ng sanctions allowed for unsupported
clains or defenses or delay of litigation
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 57.105, Florida Statutes, is
amended to read:

57.105 Attorney's fee; sanctions for raising
unsupported clains or defenses; service of nptions; damges

for delay of litigation.--

(1) Upon the court's initiative or notion of any
party, the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal anpbunts by the |osing
party and the losing party's attorney on any claimor defense
at any tine during a civil proceeding or action in which the
court finds that the losing party or the losing party's
attorney knew or should have known that a claimor defense
when initially presented to the court or at any tine before
trial:

(a) Was not supported by the material facts necessary
to establish the claimor defense; or

(b) Would not be supported by the application of
then-existing law to those material facts.

However, the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the existence of
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1)
those material facts. If the court awards attorney's fees to a
clai mant pursuant to this subsection, the court shall also
awar d prejudgnent interest.

(2) Paragraph (1)(b) does not apply if the court
determines that the claimor defense was initially presented
to the court as a good faith argunment for the extension
nodi fication, or reversal of existing |law or the establishnent
of newlaw, as it applied to the material facts, with a
reasonabl e expectation of success.

(3) At any tine in any civil proceeding or action in
whi ch the noving party proves by a preponderance of the
evi dence that any action taken by the opposing party,
including, but not limted to, the filing of any pl eading or
part thereof, the assertion of or response to any discovery
demand, the assertion of any claimor defense, or the response
to any request by any other party, was taken primarily for the
pur pose of unreasonabl e delay, the court shall award damages
to the noving party for its reasonabl e expenses incurred in
obtai ning the order, which nmay include attorney's fees, and
other loss resulting fromthe inproper del ay.

(4) A notion by a party seeking sanctions under this

section nust be served but may not be filed with or presented

to the court unless, within 21 days after service of the

notion, the chall enged paper, claim defense, contention

al l egation, or denial is not withdrawn or appropriately

corrected.

(5) t4)y The provisions of this section are suppl enental
to other sanctions or renedies avail able under |aw or under
court rul es.

(6)5)y If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
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any action to enforce the contract, the court may al so al | ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
wWith respect to the contract. This subsection applies to any
contract entered into on or after October 1, 1988.

Section 2. This act shall take effect July 1, 2002.
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SENATE SUMVARY

Provi des conditions for serV|n9 a nDtlon seekln?
sanctions specified under s. F.S., iling
unsupported clai ns or defenses or for del ay of
[itigation.
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