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. By the Conmittee on Insurance and Representatives Brown,
Wles,; Melvin, Kallinger, Kravitz and Rubio

1 Abill to be entitled

2 An act relating to property insurance plans;

3 providing a short title; anending ss. 627.351

4 and 627.3511, F.S.; revising certain agent

5 conmm ssi on paynent and policy servicing

6 procedures and requirenents; adding an area

7 eligible for coverage by the Florida W ndstorm

8 Underwriting Association; creating s. 627.3517,

9 F.S.; preserving a policyholder's right to

10 select and maintain certain agents; authorizing

11 the Departnent of Insurance to adopt rules to

12 preserve such right; providing application

13 providing an effective date.

14

15| Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. This act may be cited as "The | nsurance

18 | Pol i cyhol der Protection Act of 2002."

19 Section 2. Paragraphs (b) and (e) of subsection (2)
20 | and paragraph (c) of subsection (6) of section 627.351

21| Florida Statutes, are anended to read

22 627.351 |Insurance risk apportionnent plans.--

23 (2) W NDSTORM | NSURANCE RI SK APPORTI ONMVENT. - -

24 (b) The departnent shall require all insurers hol ding
25| a certificate of authority to transact property insurance on a
26 | direct basis in this state, other than joint underwiting

27 | associ ations and other entities forned pursuant to this

28 | section, to provide wi ndstorm coverage to applicants from

29 | areas determned to be eligible pursuant to paragraph (c) who
30| in good faith are entitled to, but are unable to procure, such
31| coverage through ordinary neans; or it shall adopt a
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reasonabl e plan or plans for the equitabl e apportionnent or
shari ng anong such insurers of w ndstorm coverage, which may
include formation of an association for this purpose. As used
in this subsection, the term"property insurance" neans

i nsurance on real or personal property, as defined in s.

624. 604, including insurance for fire, industrial fire, allied
lines, farnowners nultiperil, honeowners' nultiperil,
commercial multiperil, and nobile honmes, and including
liability coverages on all such insurance, but excluding
inland marine as defined in s. 624.607(3) and excl uding
vehi cl e insurance as defined in s. 624.605(1)(a) other than

i nsurance on nobil e hones used as pernmanent dwellings. The
departnent shall adopt rules that provide a formula for the
recovery and repaynent of any deferred assessnents.

1. For the purpose of this section, properties
eligible for such wi ndstorm coverage are defined as dwellings,
bui | di ngs, and other structures, including nobile hones which
are used as dwellings and which are tied down in conpliance
with nobile honme tie-down requirenents prescribed by the
Departnent of Hi ghway Safety and Mtor Vehicles pursuant to s.
320. 8325, and the contents of all such properties. An
applicant or policyholder is eligible for coverage only if an
of fer of coverage cannot be obtained by or for the applicant
or policyholder froman adnitted i nsurer at approved rates.

2.a.(1) Al insurers required to be nmenbers of such
associ ation shall participate in its witings, expenses, and
| osses. Surplus of the association shall be retained for the
payrment of clains and shall not be distributed to the nenber
i nsurers. Such participation by nmenber insurers shall be in
the proportion that the net direct prem uns of each nenber
insurer witten for property insurance in this state during

2
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t he precedi ng cal endar year bear to the aggregate net direct
prem uns for property insurance of all nenber insurers, as
reduced by any credits for voluntary witings, in this state
during the precedi ng cal endar year. For the purposes of this
subsection, the term"net direct prem uns" neans direct
witten premunms for property insurance, reduced by prem um
for liability coverage and for the following if included in
allied lines: rain and hail on growi ng crops; |ivestock
associ ation direct preniuns booked; National Flood |Insurance
Program direct premuns; and simlar deductions specifically
aut hori zed by the plan of operation and approved by the
departnment. A nenber's participation shall begin on the first
day of the cal endar year following the year in which it is
issued a certificate of authority to transact property
insurance in the state and shall terminate 1 year after the
end of the cal endar year during which it no longer holds a
certificate of authority to transact property insurance in the
state. The conm ssioner, after review of annual statenents,
other reports, and any other statistics that the conmi ssioner
deens necessary, shall certify to the association the
aggregate direct premiuns witten for property insurance in
this state by all nenber insurers.

(I'1) The plan of operation shall provide for a board
of directors consisting of the Insurance Consuner Advocate
appoi nted under s. 627.0613, 1 consumer representative
appoi nted by the | nsurance Conmi ssioner, 1 consuner
representative appointed by the Governor, and 12 additi ona
nmenbers appoi nted as specified in the plan of operation. One
of the 12 additional nenbers shall be elected by the donestic
conpani es of this state on the basis of cumulative wei ghted
voting based on the net direct prem unms of donestic conpanies

3
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inthis state. Nothing in the 1997 anendnents to this
paragraph terminates the existing board or the terns of any
nmenbers of the board.

(111) The plan of operation shall provide a fornula
whereby a conpany voluntarily providing wi ndstorm coverage in
affected areas will be relieved wholly or partially from
apportionnent of a regular assessnment pursuant to
sub- sub- subparagraph d. (1) or sub-sub-subparagraph d.(I11).

(1Y) A conpany which is a nenber of a group of
conpani es under conmon nmanagenent may elect to have its
credits applied on a group basis, and any conmpany or group nmay
elect to have its credits applied to any other conpany or
gr oup.

(V) There shall be no credits or relief from
apportionnent to a conpany for energency assessnents coll ected
fromits policyhol ders under sub-sub-subparagraph d.(111).

(VI) The plan of operation may al so provide for the
award of credits, for a period not to exceed 3 years, froma
regul ar assessnent pursuant to sub-sub-subparagraph d.(l) or
sub- sub- subparagraph d. (I1) as an incentive for taking
policies out of the Residential Property and Casualty Joint
Underwiting Association. |In order to qualify for the
exenpti on under this sub-sub-subparagraph, the take-out plan
nmust provide that at | east 40 percent of the policies renpved
fromthe Residential Property and Casualty Joint Underwiting
Associ ation cover risks located in Dade, Broward, and Pal m
Beach Counties or at |east 30 percent of the policies so
renoved cover risks |ocated in Dade, Broward, and Pal m Beach
Counties and an additional 50 percent of the policies so
renoved cover risks located in other coastal counties, and
nmust al so provide that no nore than 15 percent of the policies

4
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so renoved may exclude w ndstorm coverage. Wth the approval
of the departnent, the association nmay waive these geographic
criteria for a take-out plan that renpves at |east the | esser
of 100, 000 Residential Property and Casualty Joint
Underwriting Association policies or 15 percent of the tota
nunber of Residential Property and Casualty Joint Underwiting
Associ ation policies, provided the governing board of the
Resi dential Property and Casualty Joint Underwiting
Association certifies that the take-out plan will naterially
reduce the Residential Property and Casualty Joint
Underwriting Association's 100-year probabl e maxi mum |l oss from
hurricanes. Wth the approval of the departnent, the board
may extend such credits for an additional year if the insurer
guar antees an additional year of renewability for all policies
renoved fromthe Residential Property and Casualty Joint
Underwriting Association, or for 2 additional years if the
i nsurer guarantees 2 additional years of renewability for al
policies renoved fromthe Residential Property and Casualty
Joint Underwriting Association

b. Assessnents to pay deficits in the association
under this subparagraph shall be included as an appropriate
factor in the making of rates as provided in s. 627.3512.

c. The Legislature finds that the potential for
unlinmted deficit assessnents under this subparagraph nay
i nduce insurers to attenpt to reduce their witings in the
voluntary market, and that such actions would worsen the
availability problens that the association was created to
renmedy. It is the intent of the Legislature that insurers
remain fully responsible for paying regular assessnents and
col l ecting energency assessnents for any deficits of the
associ ation; however, it is also the intent of the Legislature

5
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to provide a neans by which assessnent liabilities nay be
anortized over a period of years.

d.(I) Wien the deficit incurred in a particular
cal endar year is 10 percent or |ess of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the deficit.

(I'1) Wen the deficit incurred in a particular
cal endar year exceeds 10 percent of the aggregate statew de
direct witten prenmiumfor property insurance for the prior
cal endar year for all nenber insurers, the association shal
| evy an assessnent on nenber insurers in an anpunt equal to
the greater of 10 percent of the deficit or 10 percent of the
aggregate statewide direct witten prem umfor property
i nsurance for the prior cal endar year for nenber insurers. Any
remai ning deficit shall be recovered through energency
assessnent s under sub-sub-subparagraph (111).

(I'11) Upon a deternmination by the board of directors
that a deficit exceeds the anmount that will be recovered
t hrough regul ar assessnents on nenber insurers, pursuant to
sub- sub- subparagraph (1) or sub-sub-subparagraph (11), the
board shall |evy, after verification by the departnent,
ener gency assessnents to be coll ected by nenber insurers and
by underwriting associations created pursuant to this section
which wite property insurance, upon issuance or renewal of
property insurance policies other than National Flood
I nsurance policies in the year or years followi ng | evy of the
regul ar assessnents. The anmobunt of the energency assessment
collected in a particular year shall be a uniform percentage
of that year's direct witten premiumfor property insurance

6
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1| for all nenber insurers and underwiting associations,

2 | excluding National Flood Insurance policy prem uns, as

3| annually determned by the board and verified by the

4 | departnent. The departnent shall verify the arithnetic

5| calculations involved in the board's determnination wthin 30

6 | days after receipt of the informati on on which the

7 | determ nati on was based. Notwi t hstandi ng any ot her provision

8| of law, each nenber insurer and each underwriting association
9| created pursuant to this section shall collect energency

10 | assessnents fromits policyhol ders wi thout such obligation

11| being affected by any credit, linitation, exenption, or

12 | defernent. The energency assessnents so collected shall be

13 | transferred directly to the association on a periodic basis as
14 | determi ned by the association. The aggregate anpunt of

15 | energency assessnents |evied under this sub-sub-subparagraph
16 | in any cal endar year nmay not exceed the greater of 10 percent
17 | of the anpbunt needed to cover the original deficit, plus

18 | interest, fees, comm ssions, required reserves, and other

19 | costs associated with financing of the original deficit, or 10
20 | percent of the aggregate statewi de direct witten prem um for
21 | property insurance witten by nenber insurers and underwiting
22 | associations for the prior year, plus interest, fees,
23 | conmi ssions, required reserves, and ot her costs associ ated
24| with financing the original deficit. The board may pl edge the
25 | proceeds of the energency assessnents under this
26 | sub-sub-subparagraph as the source of revenue for bonds, to
27 | retire any other debt incurred as a result of the deficit or
28 | events giving rise to the deficit, or in any other way that
29 | the board determines will efficiently recover the deficit. The
30 | energency assessnents under this sub-sub-subparagraph shal
31| continue as long as any bonds issued or other indebtedness
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1| incurred with respect to a deficit for which the assessnent

2 | was inposed remai n outstandi ng, unless adequate provision has
3 | been made for the paynent of such bonds or other indebtedness
4 | pursuant to the docunent governing such bonds or other

5| i ndebt edness. Energency assessnents collected under this

6 | sub-sub-subparagraph are not part of an insurer's rates, are
7| not premium and are not subject to prem umtax, fees, or

8 | conmi ssi ons; however, failure to pay the energency assessnent
9| shall be treated as failure to pay prem um

10 (1'V) Each nenber insurer's share of the total regular
11 | assessnents under sub-sub-subparagraph (1) or

12 | sub-sub-subparagraph (11) shall be in the proportion that the
13| insurer's net direct premumfor property insurance in this
14 | state, for the year preceding the assessnent bears to the

15 | aggregate statewi de net direct premiumfor property insurance
16 | of all nenber insurers, as reduced by any credits for

17 | voluntary witings for that year

18 (V) If regular deficit assessnments are nmade under

19 | sub-sub-subparagraph (1) or sub-sub-subparagraph (11), or by
20| the Residential Property and Casualty Joint Underwiting

21 | Associ ati on under sub-subparagraph (6)(b)3.a. or

22 | sub-subparagraph (6)(b)3.b., the association shall |evy upon
23| the association's policyholders, as part of its next rate

24| filing, or by a separate rate filing solely for this purpose,
25| a market equalization surcharge in a percentage equal to the
26 | total amobunt of such regul ar assessnents divided by the

27 | aggregate statewide direct witten prem umfor property

28 | insurance for nenber insurers for the prior cal endar year

29 | Market equali zation surcharges under this sub-sub-subparagraph
30| are not considered premiumand are not subject to conmm ssions,
31| fees, or prenmumtaxes; however, failure to pay a narket
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equal i zation surcharge shall be treated as failure to pay
prem um

e. The governing body of any unit of |ocal governnent,
any residents of which are insured under the plan, nmay issue
bonds as defined in s. 125.013 or s. 166.101 to fund an
assi stance program in conjunction with the association, for
t he purpose of defraying deficits of the association. |In order
to avoid needl ess and indiscrinmnate proliferation
duplication, and fragnentation of such assistance prograns,
any unit of local governnent, any residents of which are
i nsured by the association, may provide for the paynment of
| osses, regardl ess of whether or not the | osses occurred
within or outside of the territorial jurisdiction of the |oca
governnment. Revenue bonds nmay not be issued until validated
pursuant to chapter 75, unless a state of energency is
decl ared by executive order or proclamation of the Governor
pursuant to s. 252.36 naking such findings as are necessary to
determine that it is in the best interests of, and necessary
for, the protection of the public health, safety, and genera
wel fare of residents of this state and the protection and
preservation of the econonic stability of insurers operating
inthis state, and declaring it an essential public purpose to
permt certain nmunicipalities or counties to i ssue bonds as
will provide relief to claimnts and policyhol ders of the
associ ation and insurers responsi ble for apportionnent of plan
| osses. Any such unit of | ocal governnent nmay enter into such
contracts with the association and with any other entity
created pursuant to this subsection as are necessary to carry
out this paragraph. Any bonds issued under this
sub- subpar agraph shall be payable fromand secured by noneys
received by the association fromassessnents under this

9
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subpar agr aph, and assigned and pl edged to or on behalf of the
unit of local governnent for the benefit of the hol ders of
such bonds. The funds, credit, property, and taxi ng power of
the state or of the unit of |ocal governnent shall not be

pl edged for the paynent of such bonds. If any of the bonds
remai n unsold 60 days after issuance, the departnent shal
require all insurers subject to assessnent to purchase the
bonds, which shall be treated as adnmtted assets; each insurer
shall be required to purchase that percentage of the unsold
portion of the bond issue that equals the insurer's relative
share of assessment liability under this subsection. An

i nsurer shall not be required to purchase the bonds to the
extent that the departnent determ nes that the purchase woul d
endanger or inpair the solvency of the insurer. The authority
granted by this sub-subparagraph is additional to any bondi ng
authority granted by subparagraph 6.

3. The plan shall also provide that any nenber with a
surplus as to policyholders of $20 mllion or less witing 25
percent or nore of its total countryw de property insurance
premiuns in this state nmay petition the departnent, within the
first 90 days of each cal endar year, to qualify as a linted
apportionnent conpany. The apportionnment of such a nenber
conpany in any cal endar year for which it is qualified shal
not exceed its gross participation, which shall not be
affected by the formula for voluntary witings. In no event
shall a limted apportionnment conpany be required to
participate in any apportionnment of |osses pursuant to
sub- sub- subparagraph 2.d. () or sub-sub-subparagraph 2.d.(11)
in the aggregate which exceeds $50 nmillion after paynent of
avail abl e plan funds in any cal endar year. However, a linited
apportionnent conpany shall collect fromits policyhol ders any

10
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ener gency assessnent inposed under sub-sub-subparagraph
2.d.(I'l'l). The plan shall provide that, if the departnent
determ nes that any regul ar assessment will result in an

i mpai rnent of the surplus of a linited apportionnent conpany,
the departnent may direct that all or part of such assessnent
be deferred. However, there shall be no limtation or
defernent of an energency assessnent to be collected from

pol i cyhol ders under sub-sub-subparagraph 2.d.(111).

4. The plan shall provide for the defernent, in whole
or in part, of a regular assessnent of a nenber insurer under
sub- sub- subparagraph 2.d. (1) or sub-sub-subparagraph 2.d.(11),
but not for an energency assessnent collected from
pol i cyhol ders under sub-sub-subparagraph 2.d.(1I1), if, in the
opi ni on of the comi ssioner, paynent of such regul ar
assessnment woul d endanger or inpair the solvency of the nenber
insurer. In the event a regul ar assessnent agai nst a nenber
insurer is deferred in whole or in part, the anbunt by which
such assessnent is deferred may be assessed agai nst the other
menber insurers in a manner consistent with the basis for
assessnents set forth in sub-sub-subparagraph 2.d. (1) or
sub- sub- subparagraph 2.d. (I1).

5.a. The plan of operation may include deductibles and
rules for classification of risks and rate nodifications
consistent with the objective of providing and maintaining
funds sufficient to pay catastrophe | osses.

b. The association may require arbitration of a rate
filing under s. 627.062(6). It is the intent of the
Legislature that the rates for coverage provided by the
associ ation be actuarially sound and not conpetitive with
approved rates charged in the admtted voluntary nmarket such
that the association functions as a residual market nechanism

11
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to provide insurance only when the insurance cannot be
procured in the voluntary market. The plan of operation shal
provide a nechanismto assure that, beginning no later than
January 1, 1999, the rates charged by the association for each
line of business are reflective of approved rates in the
voluntary market for hurricane coverage for each |line of
business in the various areas eligible for association
cover age.

c. The association shall provide for w ndstorm

coverage on residential properties in limts up to $10 mllion
for commercial lines residential risks and up to $1 million
for personal lines residential risks. If coverage with the

association is sought for a residential risk valued in excess
of these limts, coverage shall be available to the risk up to
the repl acenent cost or actual cash value of the property, at
the option of the insured, if coverage for the risk cannot be
| ocated in the authorized market. The associ ati on nust accept

a commercial lines residential risk with linmts above $10
mllion or a personal lines residential risk with lints above
$1 million if coverage is not available in the authorized

mar ket. The association may wite coverage above the lints
specified in this subparagraph with or without facultative or
ot her reinsurance coverage, as the association deternines
appropri at e.

d. The plan of operation nust provide objective
criteria and procedures, approved by the departnent, to be
unifornmy applied for all applicants in determ ning whether an
i ndividual risk is so hazardous as to be uninsurable. In
maki ng this determination and in establishing the criteria and
procedures, the foll owi ng shall be considered:

12
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(1) \Whether the likelihood of a loss for the
i ndividual risk is substantially higher than for other risks
of the sane class; and

(I'1) Whether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er ni ned.

The acceptance or rejection of a risk by the association
pursuant to such criteria and procedures nust be construed as
the private placenent of insurance, and the provisions of
chapter 120 do not apply.

e. |If the risk accepts an offer of coverage through

the mar ket assistance program or through a nechani sm

establ i shed by the association, either before the policy is

i ssued by the association or during the first 30 days of

coverage by the association, and the produci ng agent who

submitted the application to the association is not currently

appoi nted by the insurer, the insurer shall:

(1) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a fee equal to the usual and custonmary

comm ssi on of the association; or

(1) Ofer to all ow the producing agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the association's usual and customary

conmi ssion for the type of policy witten.

If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance
13
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1| with sub-sub-subparagraph (1). Subject to s. 627.3517,the

2| policies issued by the association nust provide that if the

3 | association obtains an offer froman authorized insurer to

4| cover the risk at its approved rates under either a standard
5] policy including wind coverage or, if consistent with the

6| insurer's underwiting rules as filed with the departnent, a
7 | basic policy including wind coverage, the risk is no | onger

8| eligible for coverage through the association. Upon

9| termnation of eligibility, the association shall provide

10| written notice to the policyholder and agent of record stating
11 | that the association policy nmust be cancel ed as of 60 days

12 | after the date of the notice because of the offer of coverage
13| froman authorized insurer. O her provisions of the insurance
14 | code relating to cancellation and notice of cancellation do
15| not apply to actions under this sub-subparagraph

16 f. Wen the association enters into a contractua

17 | agreenent for a take-out plan, the produci ng agent of record
18 | of the association policy is entitled to retain any unearned
19 | conmission on the policy, and the insurer shall

20 (1) Pay to the producing agent of record of the

21| association policy, for the first year, an anount that is the
22 | greater of the insurer's usual and customary conmi ssion for
23| the type of policy witten or a fee equal to the usual and

24 | customary conmm ssion of the association; or

25 (1) Ofer to allow the producing agent of record of
26 | the association policy to continue servicing the policy for a
27 | period of not less than 1 year and offer to pay the agent the
28 | greater of the insurer's or the association's usual and

29 | customary conmission for the type of policy witten.

30

31

14
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If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance
Wi th sub-sub-subparagraph (1) .Asseeciationpotecires—and
¥ . elud . I I o v

6.a. The plan of operation may authorize the fornmation
of a private nonprofit corporation, a private nonprofit
uni ncor porated association, a partnership, a trust, alinted
liability conpany, or a nonprofit nutual conpany which may be
enpower ed, anong ot her things, to borrow noney by issuing
bonds or by incurring other indebtedness and to accunul ate
reserves or funds to be used for the paynent of insured
cat astrophe | osses. The plan nmay authorize all actions
necessary to facilitate the i ssuance of bonds, including the
pl edgi ng of assessnents or other revenues.

b. Any entity created under this subsection, or any
entity fornmed for the purposes of this subsection, may sue and
be sued, may borrow npney; issue bonds, notes, or debt
i nstrunents; pledge or sell assessnents, market equalization
surcharges and ot her surcharges, rights, prem uns, contractua
rights, projected recoveries fromthe Florida Hurricane
Cat astrophe Fund, other reinsurance recoverables, and other
assets as security for such bonds, notes, or debt instrunents;
enter into any contracts or agreenents necessary or proper to
acconpl i sh such borrow ngs; and take other actions necessary
to carry out the purposes of this subsection. The association

15
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may i ssue bonds or incur other indebtedness, or have bonds

i ssued on its behalf by a unit of I|ocal governnment pursuant to
subpar agraph(6)(g)2., in the absence of a hurricane or other
weat her-rel ated event, upon a determ nation by the association
subj ect to approval by the departnent that such action woul d
enable it to efficiently neet the financial obligations of the
associ ati on and that such financings are reasonably necessary
to effectuate the requirenments of this subsection. Any such
entity may accurul ate reserves and retain surpluses as of the
end of any association year to provide for the paynent of

| osses incurred by the association during that year or any
future year. The association shall incorporate and continue
the plan of operation and articles of agreenent in effect on
the effective date of chapter 76-96, Laws of Florida, to the
extent that it is not inconsistent with chapter 76-96, and as
subsequently nodified consistent with chapter 76-96. The board
of directors and officers currently serving shall continue to
serve until their successors are duly qualified as provided
under the plan. The assets and obligations of the plan in
effect immediately prior to the effective date of chapter
76-96 shall be construed to be the assets and obligations of

t he successor plan created herein.

c. Inrecognition of s. 10, Art. | of the State
Constitution, prohibiting the inpairnent of obligations of
contracts, it is the intent of the Legislature that no action
be taken whose purpose is to inpair any bond indenture or
financi ng agreenent or any revenue source conmtted by
contract to such bond or other indebtedness issued or incurred
by the association or any other entity created under this
subsecti on.

16
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7. On such coverage, an agent's renuneration shall be
t hat anmount of nobney payable to the agent by the terns of his
or her contract with the conpany with which the business is
pl aced. However, no conmi ssion will be paid on that portion of
the premiumwhich is in excess of the standard prem um of that
conpany.

8. Subject to approval by the departnent, the
association nmay establish different eligibility requirenents
and operational procedures for any line or type of coverage
for any specified eligible area or portion of an eligible area
if the board determ nes that such changes to the eligibility
requi renments and operational procedures are justified due to
the voluntary nmarket being sufficiently stable and conpetitive
in such area or for such Iine or type of coverage and that
consuners who, in good faith, are unable to obtain insurance
t hrough the voluntary market through ordinary methods woul d
continue to have access to coverage fromthe association. Wen
coverage is sought in connection with a real property
transfer, such requirenents and procedures shall not provide
for an effective date of coverage |ater than the date of the
closing of the transfer as established by the transferor, the
transferee, and, if applicable, the | ender

9. Notwithstandi ng any other provision of |aw

a. The pledge or sale of, the |ien upon, and the
security interest in any rights, revenues, or other assets of
the association created or purported to be created pursuant to
any financing docunents to secure any bonds or other
i ndebt edness of the association shall be and remain valid and
enforceabl e, notw thstanding the cormmencenent of and during
the continuation of, and after, any rehabilitation
i nsol vency, |iquidation, bankruptcy, receivership,

17
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1| conservatorship, reorgani zation, or simlar proceedi ng agai nst
2| the association under the laws of this state or any other

3| applicable | aws.

4 b. No such proceeding shall relieve the association of
5]its obligation, or otherwi se affect its ability to performits
6| obligation, to continue to collect, or levy and collect,

7 | assessnents, narket equalization or other surcharges,

8 | projected recoveries fromthe Florida Hurricane Catastrophe

9 | Fund, reinsurance recoverables, or any other rights, revenues,
10| or other assets of the association pledged.

11 c. Each such pledge or sale of, lien upon, and

12 | security interest in, including the priority of such pl edge,
13| lien, or security interest, any such assessnents, energency

14 | assessnents, narket equalization or renewal surcharges,

15| projected recoveries fromthe Florida Hurricane Catastrophe

16 | Fund, reinsurance recoverables, or other rights, revenues, or
17 | other assets which are collected, or |evied and coll ect ed,

18 | after the comencenent of and during the pendency of or after
19 | any such proceedi ng shall continue unaffected by such
20 | proceedi ng.
21 d. As used in this subsection, the term"financing
22 | docunents" means any agreenent, instrunment, or other docunent
23 | now existing or hereafter created evidencing any bonds or
24 | other indebtedness of the association or pursuant to which any
25 | such bonds or other indebtedness has been or nay be issued and
26 | pursuant to which any rights, revenues, or other assets of the
27 | association are pledged or sold to secure the repaynent of
28 | such bonds or indebtedness, together with the paynent of
29 | interest on such bonds or such indebtedness, or the paynent of
30| any other obligation of the association related to such bonds
31| or indebtedness.

18
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e. Any such pledge or sale of assessnents, revenues,
contract rights or other rights or assets of the association
shall constitute a lien and security interest, or sale, as the
case may be, that is inmediately effective and attaches to
such assessnents, revenues, contract, or other rights or
assets, whether or not inposed or collected at the tine the
pl edge or sale is made. Any such pledge or sale is effective,
val i d, binding, and enforceabl e against the association or
other entity making such pledge or sale, and valid and bi ndi ng
agai nst and superior to any conpeting clainms or obligations
owed to any other person or entity, including policyholders in
this state, asserting rights in any such assessnents,
revenues, contract, or other rights or assets to the extent
set forth in and in accordance with the terns of the pl edge or
sal e contained in the applicable financing docunents, whether
or not any such person or entity has notice of such pl edge or
sal e and wi thout the need for any physical delivery,
recordation, filing, or other action

f. There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any nenber
insurer or its agents or enployees, agents or enployees of the
associ ation, nenbers of the board of directors of the
association, or the departnent or its representatives, for any
action taken by themin the performance of their duties or
responsibilities under this subsection. Such i munity does not
apply to actions for breach of any contract or agreenent
pertaining to insurance, or any willful tort.

(e)1. Notwithstanding the provisions of subparagraph
(c)2. or paragraph (d), eligibility shall not be extended to
any area that was not eligible on March 1, 1997, except that

19
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the departnent may act with respect to any petition on which a
hearing was held prior to May 9, 1997.

2. Notwithstandi ng subparagraph 1., the area within
Port Canaveral which is bordered on the south by the City of
Cape Canaveral, bordered on the west by the Banana River, and

bordered on the north by United States Governnent property is

eligible for coverage under this subsection effective July 1,
2002.

(6) RESIDENTI AL PROPERTY AND CASUALTY JO NT
UNDERWRI TI NG ASSCCI ATI ON. - -

(c) The plan of operation of the association:

1. My provide for one or nore designated insurers,
able and willing to provide policy and clains service, to act
on behal f of the association to provide such service. Each
licensed agent shall be entitled to indicate the order of
preference regarding who will service the business placed by
the agent. The association shall adhere to each agent's
preferences unless after consideration of other factors in
assi gni ng agents, including, but not linted to, servicing
capacity and fee arrangenents, the association has reason to
believe it is in the best interest of the association to nake
a different assignnent.

2. Must provide for adoption of residential property
and casualty insurance policy forns, which fornms nust be
approved by the departnent prior to use. The association
shal | adopt the follow ng policy forns:

a. Standard personal lines policy forms including wnd
coverage, which are nultiperil policies providing what is
generally considered to be full coverage of a residential
property simlar to the coverage provided under an HO 2, HO 3,
HO 4, or HO 6 policy.

20
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b. Standard personal lines policy forns without w nd
coverage, which are the sane as the policies described in
sub- subparagraph a. except that they do not include w nd
cover age.

c. Basic personal lines policy forns including wnd
coverage, which are policies simlar to an HO-8 policy or a
dwelling fire policy that provide coverage neeting the
requi rements of the secondary nortgage narket, but which
coverage is nore limted than the coverage under a standard
policy.

d. Basic personal lines policy forns wthout w nd
coverage, which are the sane as the policies described in
sub- subparagraph c. except that they do not include w nd
cover age.

e. Commercial lines residential policy forns including
wi nd coverage that are generally simlar to the basic perils
of full coverage obtainable for comrercial residential
structures in the adnitted voluntary narket.

f. Commercial lines residential policy forns wthout
wi nd coverage, which are the sane as the policies described in
sub- subparagraph e. except that they do not include w nd
cover age.

3. May provide that the association nmay enpl oy or
ot herwi se contract with individuals or other entities to
provide adninistrative or professional services that may be
appropriate to effectuate the plan. The association shal
have the power to borrow funds, by issuing bonds or by
i ncurring other indebtedness, and shall have ot her powers
reasonably necessary to effectuate the requirenents of this
subsection. The association may issue bonds or incur other
i ndebt edness, or have bonds issued on its behalf by a unit of

21
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1| local governnent pursuant to subparagraph (g)2., in the

2 | absence of a hurricane or other weather-rel ated event, upon a
3| determ nation by the association, subject to approval by the

4 | departnent, that such action would enable it to efficiently

5| neet the financial obligations of the association and that

6 | such financings are reasonably necessary to effectuate the

7| requirenents of this subsection. The associationis

8 | authorized to take all actions needed to facilitate tax-free

9| status for any such bonds or indebtedness, including formation
10 | of trusts or other affiliated entities. The association shal
11| have the authority to pledge assessnents, projected recoveries
12 | fromthe Florida Hurricane Catastrophe Fund, other reinsurance
13 | recoverabl es, market equalization and other surcharges, and

14 | other funds available to the association as security for bonds
15| or other indebtedness. |In recognition of s. 10, Art. | of the
16 | State Constitution, prohibiting the inpairnment of obligations
17 | of contracts, it is the intent of the Legislature that no

18 | action be taken whose purpose is to inpair any bond i ndenture
19 | or financing agreenent or any revenue source comrtted by
20 | contract to such bond or other indebtedness.
21 4. Must require that the association operate subject
22 | to the supervision and approval of a board of governors
23| consisting of 13 individuals, including 1 who is elected as
24 | chair. The board shall consist of:
25 a. The insurance consuner advocate appoi nted under s.
26 | 627.0613.
27 b. Five nenbers designated by the insurance industry.
28 c. Five consuner representatives appointed by the
29 | I nsurance Conmm ssioner. Two of the consumer representatives
30| nust, at the tine of appointnent, be holders of policies
31| issued by the association, who are selected with consideration

22
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1| given to reflecting the geographic bal ance of association

2 | policyhol ders. Two of the consuner nenbers nust be individuals
3| who are minority persons as defined in s. 288.703(3). One of

4 | the consuner nenbers shall have expertise in the field of

5| nortgage | endi ng.

6 d. Two representatives of the insurance industry

7 | appoi nted by the I nsurance Conmissioner. O the two insurance
8 | industry representatives appointed by the Insurance

9 | Comni ssioner, at |east one nust be an individual who is a

10 | minority person as defined in s. 288.703(3).

11

12 | Any board nenber may be di sapproved or renoved and repl aced by
13 | the conmissioner at any tine for cause. Al board nenbers,

14 | including the chair, nust be appointed to serve for 3-year

15| ternms beginning annually on a date designated by the plan

16 5. Must provide a procedure for determ ning the

17l eligibility of a risk for coverage, as follows:

18 a. Subject to s. 627.3517,with respect to persona

19| lines residential risks, if the risk is offered coverage from
20| an authorized insurer at the insurer's approved rate under

21| either a standard policy including wind coverage or, if

22 | consistent with the insurer's underwiting rules as filed with
23| the departnent, a basic policy including wind coverage, the

24 | risk is not eligible for any policy issued by the association
25| 1f the risk is not able to obtain any such offer, the risk is
26 | eligible for either a standard policy including wind coverage
27 | or a basic policy including wind coverage i ssued by the

28 | associ ation; however, if the risk could not be insured under a
29 | standard policy including wind coverage regardl ess of narket
30| conditions, the risk shall be eligible for a basic policy

31| including wind coverage unl ess rejected under subparagraph 8.

23
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The associ ation shall determine the type of policy to be

provided on the basis of objective standards specified in the

underwiting manual and based on generally accepted

underwiting practices.

(I) If the risk accepts an offer of coverage through
the market assistance plan or an offer of coverage through a
nechani sm est abl i shed by the association before a policy is
i ssued to the risk by the association or during the first 30
days of coverage by the association, and the produci ng agent
who subnmitted the application to the plan or to the
association is not currently appointed by the insurer, the
i nsurer shall:

(A) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmission for the type of

policy witten or a fee equal to the usual and customary

comm ssi on of the association; or

(B) Ofer to allow the produci ng agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the association's usual and customary

conmi ssion for the type of policy witten.

If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub-subparagraph (A

(I'1) Wen the association enters into a contractua

agreenent for a take-out plan, the producing agent of record

of the association policy is entitled to retain any unear ned

conmi ssion on the policy, and the insurer shall

24
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(A) Pay to the producing agent of record of the

association policy, for the first year, an anount that is the

greater of the insurer's usual and customary conmi ssion for

the type of policy witten or a fee equal to the usual and

customary conm ssion of the association; or

(B) Ofer to allow the produci ng agent of record of

the association policy to continue servicing the policy for a

period of not less than 1 year and offer to pay the agent the

greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.

If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub- subpar agraph (A).eirther—appornt—the—agent—to

\ \ \ \
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ded hebasi b . o e ed I
I - I L I " I
I - . .

b. Wth respect to comercial |ines residential risks,
if the risk is offered coverage under a policy including wnd
coverage froman authorized insurer at its approved rate, the
risk is not eligible for any policy issued by the association
If the risk is not able to obtain any such offer, the risk is

eligible for a policy including wind coverage i ssued by the

associ ati on.

(I) If the risk accepts an offer of coverage through
the market assistance plan or an offer of coverage through a
nechani sm est abl i shed by the association before a policy is
i ssued to the risk by the association or during the first 30

days of coverage by the association, and the produci ng agent

who subnmitted the application to the plan or the association
is not currently appointed by the insurer, the insurer shall:
(A) Pay to the producing agent of record of the

policy, for the first year, an anount that is the greater of

the insurer's usual and customary conmi ssion for the type of

policy witten or a fee equal to the usual and custonmary

comm ssi on of the association; or

(B) Ofer to allow the produci ng agent of record of

the policy to continue servicing the policy for a period of

not less than 1 year and offer to pay the agent the greater of

the insurer's or the association's usual and customary

conm ssion for the type of policy witten.

If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance

Wi th sub-sub-sub-subparagraph (A
26
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1 (1'1) Wen the association enters into a contractua

2 | agreenent for a take-out plan, the produci ng agent of record
3] of the association policy is entitled to retain any unear ned
4 | conmission on the policy, and the insurer shall:

5 (A) Pay to the producing agent of record of the

6 | association policy, for the first year, an anount that is the
7| greater of the insurer's usual and custonary conm ssion for

8| the type of policy witten or a fee equal to the usual and

9| customary commi ssion of the association; or

10 (B) Ofer to allow the produci ng agent of record of

11| the association policy to continue servicing the policy for a
12 | period of not less than 1 year and offer to pay the agent the
13| greater of the insurer's or the association's usual and

14 | customary conmission for the type of policy witten.

15

16 | If the producing agent is unwilling or unable to accept

17 | appoi ntnent, the new insurer shall pay the agent in accordance
18 | wi t h sub-sub- sub- subpar agraph (A) . eirther—appoirnt—the—agent—to
19 . I ol it the | I I

20 . ' ' "

21

22

23

24 | enptoyee—or—exchustve—agent—of—the—insurer—thenew-agent

25 b . : F I e Ch

26 F L I ot on

27

28 ey O o bt a hof fer—ti O
29 L eribletf . el e . w I

30 | association—

31
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c. This subparagraph does not require the association
to provide wind coverage or hurricane coverage in any area in
whi ch such coverage is avail abl e through the Florida Wndstorm
Underwriting Association

6. Must include rules for classifications of risks and
rates therefor.

7. Must provide that if prem um and investnent incone
attributable to a particular plan year are in excess of
projected | osses and expenses of the plan attributable to that
year, such excess shall be held in surplus. Such surplus shal
be available to defray deficits as to future years and shal
be used for that purpose prior to assessing nenber insurers as
to any plan year.

8. Must provide objective criteria and procedures to
be uniformy applied for all applicants in deternining whether
an individual risk is so hazardous as to be uninsurable. In
maki ng this determination and in establishing the criteria and
procedures, the foll owi ng shall be consi dered:

a. \Whether the likelihood of a loss for the individua
risk is substantially higher than for other risks of the sane
cl ass; and

b. Wether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be
det er ni ned.

The acceptance or rejection of a risk by the association shal
be construed as the private placenent of insurance, and the
provi sions of chapter 120 shall not apply.

9. Must provide that the association shall make its
best efforts to procure catastrophe reinsurance at reasonable
rates, as deternined by the board of governors.

28
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10. Must provide that in the event of regular deficit
assessnent s under sub-subparagraph (b)3.a. or sub-subparagraph
(b)3.b., or by the Florida Wndstorm Underwiting Association
under sub-sub-subparagraph (2)(b)2.d.(1) or
sub- sub- subparagraph (2)(b)2.d.(I1), the association shal
| evy upon association policyholders in its next rate filing,
or by a separate rate filing solely for this purpose, a narket
equal i zation surcharge in a percentage equal to the total
anmount of such regul ar assessnents divided by the aggregate
statewide direct witten premiumfor subject |ines of business
for nmenber insurers for the prior cal endar year. Market
equal i zati on surcharges under this subparagraph are not
consi dered prenm um and are not subject to comi ssions, fees,
or premumtaxes; however, failure to pay a market
equal i zation surcharge shall be treated as failure to pay
prem um

11. The policies issued by the association nust
provide that, if the association or the nmarket assistance plan
obtains an offer froman authorized insurer to cover the risk
at its approved rates under either a standard policy including
wi nd coverage or a basic policy including wind coverage, the
risk is no longer eligible for coverage through the
associ ation. However, if the risk is located in an area in
which Florida Wndstorm Underwiting Association coverage is
avail abl e, such an offer of a standard or basic policy
terminates eligibility regardl ess of whether or not the offer
i ncludes wi nd coverage. Upon termination of eligibility, the
associ ation shall provide witten notice to the policyhol der
and agent of record stating that the association policy shal
be cancel ed as of 60 days after the date of the notice because
of the offer of coverage froman authorized insurer. O her

29
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1| provisions of the insurance code relating to cancellation and
2 | notice of cancellation do not apply to actions under this

3 | subpar agr aph.

4 12. Association policies and applications nust include
5] a notice that the association policy could, under this section
6| or s. 627.3511, be replaced with a policy issued by an

7| admitted insurer that does not provide coverage identical to

8 | the coverage provided by the association. The notice shal

9| al so specify that acceptance of association coverage creates a
10 | concl usive presunption that the applicant or policyholder is
11 | aware of this potential

12 13. May establish, subject to approval by the

13 | departnent, different eligibility requirenents and operationa
14 | procedures for any line or type of coverage for any specified
15| county or area if the board determ nes that such changes to

16 | the eligibility requirenents and operational procedures are

17 | justified due to the voluntary market being sufficiently

18 | stable and conpetitive in such area or for such line or type
19 | of coverage and that consuners who, in good faith, are unable
20| to obtain insurance through the voluntary narket through

21 | ordinary nethods woul d continue to have access to coverage

22 | fromthe association. Wen coverage is sought in connection

23| with a real property transfer, such requirenents and

24 | procedures shall not provide for an effective date of coverage
25| later than the date of the closing of the transfer as

26 | established by the transferor, the transferee, and, if

27 | applicable, the | ender

28 Section 3. Subsection (4) of section 627.3511, Florida
29| Statutes, is anended to read:

30 627.3511 Depopul ation of Residential Property and

31| Casualty Joint Underwiting Association.--

30
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(4) AGENT BONUS. --Whien the Residential Property and
Casualty Joint Underwriting Association enters into a
contractual agreenment for a take-out plan that provides a
bonus to the insurer, the producing agent of record of the
association policy is entitled to retain any unearned
conmmi ssion on such policy, and the insurer shall either

(a) Pay to the producing agent of record of the
association policy, for the first year,an anount that is the

greater of egual—toe the insurer's usual and custonary
comm ssion for the type of policy witten or a fee equal to

the H—t1 ey o . . :
months—or—one—hatf—of—stueh usual and customary conmi ssion +F

the—term of the associ ati on poHey—was—6—+nenths—or—+ess; or

(b) Ofer to allow the producing agent of record of

the association policy to continue servicing the policy for a
period of not less than 1 year and offer to pay the agent the
greater of the insurer's or the association's usual and

customary conmi ssion for the type of policy witten.

If the producing agent is unwilling or unable to accept

appoi ntnent, the new insurer shall pay the agent in accordance
wi th par agraph (a).Fthe—insurer—nmeedhot—take—any—further
. e oy e . . M I . I
I . L . I ’ T
e e i PINE F I
. o Thi I . I T .
atso—the—agent—of—r+ecord—on—thenewcoverage—The requirenment

of this subsection that the producing agent of record is

entitled to retain the unearned comri ssion on an associ ation

policy does not apply to a policy for which coverage has been

provided in the association for 30 days or less or for which a
31
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1| cancellation notice has been issued pursuant to s.

2] 627.351(6)(c)11. during the first 30 days of coverage.

3 Section 4. Section 627.3517, Florida Statutes, is

4| created to read

5 627.3517 Consuner choice.--No provision of s. 627. 351
6|s. 627.3511, or s. 627.3515 shall be construed to inpair the
7| right of any insurance risk apportionnent plan policyhol der,

8 | upon recei pt of any keepout or takeout offer, to retain his or
9| her current agent, so long as that agent is duly licensed and
10 | appoi nted by the insurance risk apporti onment plan or

11 | otherwi se authorized to place business with the insurance risk
12 | apportionnent plan. This right shall not be cancell ed,

13 | suspended, inpeded, abridged, or otherw se conprom sed by any
14 | rule, plan of operation, or depopul ation plan, whether through
15 | keepout, takeout, m dterm assunption, or any other neans, of
16 | any insurance risk apportionment plan or depopul ati on pl an,

17 | including, but not limted to, those described in s. 627.351
18 | s. 627.3511, or s. 627.3515. The departnent shall adopt any
19 | rul es necessary to cause any insurance risk apportionnent plan
20 | or market assistance plan under such sections to denobnstrate
21| that the operations of the plan do not interfere with,

22 | pronote, or allowinterference with the rights created under
23| this section. If the policyholder's current agent is unable or
24l unwilling to be appointed with the insurer naking the takeout
25| or keepout offer, the policyholder shall not be disqualified
26 | fromparticipation in the appropriate insurance risk

27 | apportionment plan because of an offer of coverage in the

28 | voluntary nmarket. Any rule, plan of operation, or plan of

29 | depopul ation, through keepout, takeout, midterm assunption, or
30| any other neans, of any property insurance risk apportionment
31
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pl an under s. 627.351(2) or s. 627.351(6) is subject to ss.
627.351(2)(b), 627.351(6)(c), and 627.3511(4).
Section 5. This act shall take effect upon becoming a

| aw.
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