Florida Senate - 2002 SB 634
By Senator dary

7- 159A- 02

1 Abill to be entitled

2 An act relating to condomi niuns; anending s.

3 718.203, F.S.; relieving the devel oper of

4 liability for certain defects if the devel oper

5 has net prescribed conditions; creating s.

6 718.3027, F.S.; requiring prelitigation

7 di scl osure to and approval by owners; requiring

8 a disclosure; providing that a prelitigation

9 di scl osure is not adm ssible in evidence;

10 anending s. 718.301, F.S.; providing for the

11 ef fect of actions taken by nenbers of the board

12 of adm nistration of an association; anendi ng

13 s. 718.503, F.S.; providing requirenents for

14 devel oper disclosure in certain contracts for

15 the sale or |l ease of a residential unit;

16 anending s. 718.506, F.S.; abrogating the right

17 to a cause of action against a devel oper for an

18 oral representation or information that is not

19 in the devel oper's pronotional nmaterials
20 providing an effective date.
21
22 | Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Subsections (8) and (9) are added to
25| section 718.203, Florida Statutes, to read:
26 718.203 Warranties.--
27 (8) |If the devel oper has obtained fromthe contractor
28 | a construction paynent and perfornance bond in the anpunt of
29 | the contract with the contractor which was i ssued by a surety
30| licensed to do business in this state and has assi gned or
31 otherw se nade avail able the bond or the proceeds thereof to
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the association for a period equal to or greater than the

warranty periods in s. 718.203, the devel oper has no

liability, under the Condom nium Act or otherwise at law or in

equity, to the association or to the purchaser of each unit

for any construction defects or deficiencies that are within

t he scope of the developer's contract with the contractor and

all subcontractors and suppli ers.

(9) |If the devel oper has required the engineer to

mai ntain a professional mal practice policy that has nini num

aggregate policy limts no |less than 60 percent of the val ue

of the developer's contract with the general contractor and

that was issued by an insurer licensed to do business in this

state and has assigned or otherw se nade avail able the policy

or the proceeds thereof to the association for a period equa

to or greater than the warranty periods in s. 718.213, the

devel oper has no liability to the association or to the

pur chaser of each unit, under the Condom ni um Act or ot herw se

at law or in equity, for any defects in engineering design or

engi neering services that are within the scope of the

devel oper's contract with the engi neer
Section 2. Section 718.3027, Florida Statutes, is
created to read

718.3027 Prelitigation disclosure to and approval by

owners. - -
(1) Before commencing any litigation against the

devel oper in the nane of the association involving anounts in

controversy in excess of $100, 000, the association nust

furnish to each owner other than the devel oper a separate

docunent entitled "Litigation Disclosure Notice". The

division shall, by rule, establish a standard format for a

Litigation D sclosure Notice.
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1 (2) A Litigation Disclosure Notice nust inform each

2 | owner other than the devel oper of the basis for the

3| association's contenplated litigation or adversari al

4 | proceeding; the professional qualifications of the person

5| maki ng the allegations supporting the association's claim the
6 | response of the devel oper to the allegations and whether the
7 | devel oper has refused or offered to performrenedial work; the
8| efforts made to nediate or resolve the claim the projected

9| attorney's fees, expert fees, and other costs to the

10 | association of the proposed litigation;, the association's

11 | probability of success in the litigation;, the association's
12 | probability of collecting a judgnent resulting fromthe

13| litigation; and the probability of association liability for
14 | attorney's fees and costs associated with the litigation

15 (3) Litigation based upon the nmatter described in the
16 | Litigation Disclosure Notice nay not be commenced unl ess

17 | approved in advance by a najority of the owners other than the
18 | devel oper, or by such greater nunber of the owners other than
19 | the devel oper as is required by the declaration of the
20 | condom ni um operated by the association. At any neeting of
21| unit owners regarding the proposed litigation, the devel oper
22 | may be excluded fromthe neeting, and the devel oper-owned
23 | units do not count against the quorumrequirenent. At any
24 | neeting of the board of adm nistration, a director nom nated
25| or appointed by the devel oper may be excluded fromthe
26 | neeting, and the seat does not count agai nst the quorum
27 | requirenent.
28 (4) The Litigation Disclosure Notice nmust carry the
29 | following | egend, in conspicuous type on the top of the first
30 | page: TH' S DOCUMENT HAS BEEN PREPARED BY THE ASSOCI ATI ON AND
31
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| TS ATTORNEYS I N ANTI CI PATION OF LITIGATION, AND IS A
PROTECTED LAWYER- CLI ENT COVMUNI CATI ON
(5) A Litigation Disclosure Notice is confidential

exenpt fromdi scovery by a devel oper, and inadm ssible in any

trial or hearing. A unit owner nay not waive the

confidentiality of a Litigation Disclosure Notice; only the

board of administration of the association may authorize a

wai ver of confidentiality of a Litigation Disclosure Notice.

Section 3. Present subsection (6) of section 718.301
Florida Statutes, is redesignated as subsection (7) of that
section, and a new subsection (6) is added to that section, to
read:

718. 301 Transfer of association control.--

(6) Actions taken by nenbers of the board of

adm ni stration designated by the devel oper are consi dered

actions taken by the devel oper, and the devel oper is

responsible to the association and its nenbers for all such

actions.

Section 4. Paragraph (a) of subsection (1) of section
718.503, Florida Statutes, is anended to read:

718.503 Devel oper disclosure prior to sale;
nondevel oper unit owner disclosure prior to sale;
voidability.--

(1) DEVELOPER DI SCLOSURE. - -

(a) Contents of contracts.--Any contract for the sale
of a residential unit or a | ease thereof for an unexpired term
of nore than 5 years shall:

1. Contain the following | egend in conspicuous type:
THI S AGREEMENT | S VO DABLE BY BUYER BY DELI VERI NG WRI TTEN
NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL W THI N 15 DAYS AFTER
THE DATE OF EXECUTI ON OF THI S AGREEMENT BY THE BUYER, AND
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RECEI PT BY BUYER OF ALL OF THE | TEMS REQUI RED TO BE DELI VERED
TO HM OR HER BY THE DEVELOPER UNDER SECTI ON 718. 503, FLORI DA
STATUTES. THI S AGREEMENT | S ALSO VO DABLE BY BUYER BY
DELI VERI NG WRI TTEN NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL
W TH N 15 DAYS AFTER THE DATE OF RECEI PT FROM THE DEVELOPER OF
ANY AMENDMENT WHI CH MATERI ALLY ALTERS OR MODI FI ES THE OFFERI NG
IN A MANNER THAT IS ADVERSE TO THE BUYER.  ANY PURPCORTED
WAl VER OF THESE VO DABI LI TY RI GHTS SHALL BE OF NO EFFECT.
BUYER MAY EXTEND THE TI ME FOR CLOSI NG FOR A PERI OD OF NOT MORE
THAN 15 DAYS AFTER THE BUYER HAS RECEI VED ALL OF THE | TEMS
REQUI RED. BUYER S RIGHT TO VO D TH S AGREEMENT SHALL
TERM NATE AT CLOSI NG

2. Contain the follow ng caveat in conspicuous type on
the first page of the contract: ORAL REPRESENTATI ONS CANNOT
BE RELI ED UPON AS CORRECTLY STATI NG THE REPRESENTATI ONS OF THE
DEVELOPER. FOR CORRECT REPRESENTATI ONS, REFERENCE SHOULD BE
MADE TO THI S CONTRACT AND THE DOCUMENTS REQUI RED BY SECTI ON
718. 503, FLORI DA STATUTES, TO BE FURNI SHED BY A DEVELOPER TO A
BUYER OR LESSEE. A PURCHASER HAS NO CLAI M OR CAUSE COF ACTI ON
AGAI NST THE DEVELOPER FOR THE PURCHASER S RELI ANCE ON ORAL
REPRESENTATI ONS OR | NFORMATI ON NOT CONTAI NED I N THI' S CONTRACT
OR IN THE PROSPECTUS. A PURCHASER MAY MAKE A CLAIM OR
| NSTI TUTE A CAUSE OF ACTI ON AGAI NST THE DEVELOPER ONLY FOR THE
PURCHASER S RELI ANCE ON THE TERMS OF THI S CONTRACT OR ON
MATTERS SET FORTH I N THE PROSPECTUS

3. If the unit has been occupi ed by soneone other than

the buyer, contain a statenent that the unit has been
occupi ed.

4. If the contract is for the sale or transfer of a
unit subject to a |lease, include as an exhibit a copy of the
executed | ease and shall contain within the text in
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conspi cuous type: THE UNIT IS SUBJECT TO A LEASE (OR
SUBLEASE) .

5. If the contract is for the |lease of a unit for a
termof 5 years or nore, include as an exhibit a copy of the
proposed | ease

6. If the contract is for the sale or lease of a unit
that is subject to a lien for rent payable under a | ease of a
recreational facility or other conmmonly used facility, contain
within the text the follow ng statenent in conspicuous type
THI'S CONTRACT IS FOR THE TRANSFER OF A UNIT THAT IS SUBJECT TO
A LI EN FOR RENT PAYABLE UNDER A LEASE OF COWONLY USED
FACI LI TIES. FAI LURE TO PAY RENT MAY RESULT I N FORECLOSURE OF
THE LI EN.

7. State the nane and address of the escrow agent
required by s. 718.202 and state that the purchaser nay obtain
a receipt for his or her deposit fromthe escrow agent upon
request.

8. If the contract is for the sale or transfer of a
unit in a condomnmi niumin which tineshare estates have been or
may be created, contain within the text in conspicuous type:
UNITS IN THES CONDOM NI UM ARE SUBJECT TO TI MESHARE ESTATES.
The contract for the sale of a fee interest in a tinmeshare
estate shall also contain, in conspicuous type, the foll ow ng:
FOR THE PURPOSE OF AD VALOREM TAXES OR SPECI AL ASSESSMENTS
LEVI ED BY TAXI NG AUTHORI TI ES AGAI NST A FEE | NTEREST IN A
TI MESHARE ESTATE, THE MANAG NG ENTI TY | S GENERALLY CONSI DERED
THE TAXPAYER UNDER FLORI DA LAW YQU HAVE THE RI GHT TO
CHALLENGE AN ASSESSMENT BY A TAXI NG AUTHORI TY RELATI NG TO YOUR
TI MESHARE ESTATE PURSUANT TO THE PROVI SI ONS OF CHAPTER 194,
FLORI DA STATUTES.
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Section 5. Subsection (3) is added to section 718. 506,
Fl orida Statutes, to read

718.506 Publication of false and m sl eadi ng
i nformati on. - -

(3) A person has no cause of action against a

devel oper for any oral representation or information that is

not contained in the devel oper's advertising and pronotiona

materials, including, but not limted to, a prospectus, the

items required as exhibits to a prospectus, brochures, and

newspaper adverti sing.

Section 6. This act shall take effect July 1, 2002.
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SENATE SUMVARY

m ni um devel oper of liability for certain
vel oper has net prescrlbed condltlons
atlon di scl osure to and apBrova
)

Rel i eves a condom

defects if the de

Requires prelitig
Pon d
i

condom ni um owners. Requires a disclosure rOV|des t hat

a prelitigation disclosure is not adm ssible in evidence.
Provides Tor the effect of actions taken by nenbers. of
the board of admi nistration of an association. Provides
requirements for devel oper disclosure in certain
contracts for the sale or lease of a residential unit.
Abrogates the right to a cause of action_ against a
developer for an oral representation or information that
is not in the devel oper's pronotional naterials.
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