HB 703, Second Engrossed

1 Abill to be entitled

2 An act relating to long-termcare; creating s.
3 409. 221, F.S.; creating the "Florida

4 Consuner-Directed Care Act"; providing

5 | egislative findings; providing |egislative

6 intent; establishing the consuner-directed care
7 program providing for consumer selection of

8 certain long-termcare services and providers;
9 providing for interagency agreenents anong the
10 Agency for Health Care Adninistration and the
11 Departnent of Elderly Affairs, the Departnment
12 of Health, and the Departnent of Children and
13 Fam |y Services; providing for program

14 eligibility and enrollnent; providing

15 definitions; providing for consuner budget

16 al | onances and purchasi ng gui del i nes;

17 speci fying authorized services; providing roles
18 and responsibilities of consuners, the agency
19 and departnents, and fiduciary internediaries;
20 provi di ng background screening requirenents for
21 persons who render care under the program
22 providi ng rul emaki ng authority of the agency
23 and departnents; requiring the agency to apply
24 for federal waivers as necessary; requiring
25 ongoi ng programrevi ews and annual reports;
26 requiring the Agency for Health Care
27 Adm ni stration and the Departnent of Elderly
28 Affairs to submit a plan to the Governor and
29 Legi sl ature for reducing nursing hone bed days
30 funded under the Medicaid program anending s.
31 408.034, F.S.; providing additiona
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1 requi rements for the Agency for Health Care

2 Adm nistration in deternmining the need for

3 additional nursing facility beds; anending s.

4 409.912, F. S.; authorizing the Agency for

5 Health Care Administration to contract with

6 vendors on a risk-sharing basis for in-hone

7 physi cian services; requiring the Agency for

8 Health Care Administration to establish a

9 nursing facility preadm ssion screening program
10 t hrough an i nteragency agreenent with the
11 Departnent of Elderly Affairs; requiring an
12 annual report to the Legislature and the Ofice
13 of Long-Term Care Policy; creating s. 430.041,
14 F.S.; establishing the Ofice of Long-Term Care
15 Policy within the Departnent of Elderly
16 Affairs; requiring the office to make
17 reconmendati ons for coordinating the services
18 provi ded by state agencies; providing for the
19 appoi ntnent of a director and an advi sory
20 council to the Ofice of Long-Term Care Policy;
21 speci fyi ng nenbership and duties of the
22 di rector and advisory council; providing for
23 rei mbursenent of per diemand travel expenses
24 for menbers of the advisory council; requiring
25 that the office submit an annual report to the
26 CGovernor and Legi sl ature; requiring assistance
27 to the office by state agencies and
28 universities; creating s. 430.7031, F.S.
29 requiring the Departnent of Elderly Affairs and
30 the Agency for Health Care Administration to
31 i mpl erent a nursing hone transition program

2
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1 providing requirenents for the program

2 anmendi ng ss. 409.908, 430.708, and 641. 386,

3 F.S., relating to reinbursenent of Medicaid

4 providers, certificates of need, and agent

5 i censing and appoi ntnent; conforning cross

6 references to changes nmade by the act; anending

7 s. 20.41, F.S.; providing for adm nistration of

8 the State Long-Term Care Onbudsman Council by

9 the Departnent of Elderly Affairs; anending s.
10 400.0063, F.S.; locating the Ofice of the
11 State Long-Term Care Onbudsnman in the
12 departnent; providing for appointnent of the
13 onbudsman by the Secretary of Elderly Affairs;
14 anmendi ng s. 400.0065, F.S.; requiring the
15 secretary's approval of staff for the |loca
16 onbudsman councils; del eting requirenment that
17 t he onbudsman prepare an annual | egislative
18 budget request; revising rul enaking authority;
19 anendi ng s. 400.0067, F.S.; revising duties of
20 the State Long-Term Care Onbudsman Counci |
21 providing duties of the departnment and
22 secretary; anending s. 400.0069, F.S.
23 i ncreasi ng the nmaxi mum nenbership of the |oca
24 | ong-term care onbudsnman councils; anendi ng s.
25 400. 0071, F.S.; revising procedures relating to
26 conpl ai nts; amending s. 400.0087, F.S.
27 revising provisions relating to agency
28 oversight; anending s. 400.0089, F.S.; revising
29 reporting responsibilities; requiring the State
30 Long- Term Care Qrbudsnan Council to publish
31 conplaint information quarterly; anending s.
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1 400. 0091, F.S.; specifying training

2 requi renents for enployees of the Ofice of the
3 State Long-Term Care Onbudsnman and its

4 vol unt eers; anending s. 400.179, F.S.

5 providi ng an exenption fromcertain

6 requi rements that the transferor of a nursing

7 facility maintain a bond; anending s. 477.025,
8 F.S.; exenpting certain facilities froma

9 provision of lawrequiring licensing as a
10 cosnetol ogy salon; anending s. 627.9408, F.S.
11 aut hori zing the departnent to adopt by rule
12 certain provisions of the Long-Term Care
13 | nsurance Mbdel Regul ation, as adopted by the
14 Nati onal Association of |nsurance
15 Conmi ssi oners; repealing s. 400.0066(2) and
16 (3), F.S., relating to the Ofice of State

17 Long- Term Care Qrbudsnan; deleting a

18 prohibition on interference with the official
19 duty of any onmbudsnan staff or volunteers;
20 deleting reference to adm nistrative support by
21 the Departnent of Elderly Affairs; providing an
22 ef fective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 409.221, Florida Statutes, is
27 | created to read:
28 409. 221 Consuner-directed care program - -
29 (1) SHORT TITLE.--This section may be cited as the
30 |'Florida Consuner-Directed Care Act."
31

4
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HB 703, Second Engrossed

(2) LEG SLATIVE FINDI NGS. --The Legislature finds that
alternatives to institutional care, such as in-hone and

communi ty-based care, should be encouraged. The Legi sl ature

finds that giving recipients of in-hone and comunity-based

services the opportunity to select the services they need and

the providers they want, including fanily and friends,

enhances their sense of dignity and autonony. The Legi sl ature

al so finds that providing consuners choice and control, as

tested in current research and denonstrati on projects, has

been beneficial and shoul d be devel oped further and

i npl erent ed st at ew de.
(3) LEG SLATIVE INTENT.--1t is the intent of the
Legislature to nurture the autonony of those citizens of the

state, of all ages, who have disabilities by providing the

|l ong-termcare services they need in the |east restrictive,

appropriate setting. It is the intent of the Legislature to

gi ve such individuals nore choices in and greater control over

t he purchased | ong-termcare services they receive.
(4) CONSUMER- DI RECTED CARE. - -
(a) Program established.--The Agency for Health Care

Adm nistrati on shall establish the consuner-directed care

program whi ch shall be based on the principles of consuner

choi ce and control. The agency shall inplenent the program

upon federal approval. The agency shall establish interagency

cooperative agreenments with and shall work with the
Departnents of Elderly Affairs, Health, and Children and
Fam |y Services to inplenent and admi nister the program The

program shall allow enroll ed persons to choose the providers

of services and to direct the delivery of services, to best

neet their long-termcare needs. The program nust operate

within the funds appropriated by the Legislature.

5
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HB 703, Second Engrossed

(b) Eligibility and enroll nent.--Persons who are

enrolled in one of the Medi caid home and conmunity-based

wai ver prograns and are able to direct their own care, or to

designate an eligible representative, may choose to

participate in the consuner-directed care program

(c) Definitions.--For purposes of this section, the

term

1. "Budget allowance" neans the anount of npbney made

avail abl e each nmonth to a consuner to purchase needed

| ong-termcare services, based on the results of a functiona

needs assessnent.

2. "Consultant" means an individual who provides

techni cal assistance to consumers in neeting their

responsibilities under this section.

3. "Consuner" nmeans a person who has chosen to

participate in the program has net the enroll nent

requi renents, and has recei ved an approved budget all owance.

4. "Fiscal internediary" neans an entity approved by

t he agency that hel ps the consuner nmanage the consuner's

budget all owance, retains the funds, processes enpl oynent

information, if any, and tax information, reviews records to

ensure correctness, wites paychecks to providers, and

del i vers paychecks to the consuner for distribution to

provi ders and caregivers.

5. "Provider" neans:

a. A person licensed or otherwise permtted to render

services eligible for rei nbursenent under this programfor

whom t he consuner is not the enpl oyer of record; or

b. A consuner-enpl oyed caregiver for whomthe consuner

is the enpl oyer of record

6
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HB 703, Second Engrossed

6. "Representative" nmeans an unconpensated indivi dua

desi gnhated by the consuner to assist in nmanagi ng the

consuner's budget all owance and needed servi ces.

(d) Budget all owances.--Consuners enrolled in the

program shall be given a nonthly budget all owance based on the

results of their assessed functi onal needs and the financi al

resources of the program Consuners shall receive the budget

al |l onance directly froman agency-approved fisca

i nternmediary. Each departnent shall devel op purchasi ng

gui del i nes, approved by the agency, to assist consuners in

usi ng the budget all owance to purchase needed, cost-effective

servi ces.
(e) Services.--Consuners shall use the budget

al |l onance only to pay for hone and conmmunity-based services

that neet the consuner's long-termcare needs and are a

cost-efficient use of funds. Such services may include, but

are not limted to, the foll ow ng

1. Per sonal care

2. Homenmki ng and chores, including housework, neals,

shoppi ng, and transportation

3. Honme nodifications and assistive devices which may

i ncrease the consuner's independence or nake it possible to

avoid institutional placenent.

4. Assistance in taking self-adninistered nedication

5. Day care and respite care services, including those

provided by nursing hone facilities pursuant to s. 400.141(6)

or by adult day care facilities |licensed pursuant to s.
400. 554.
6. Personal care and support services provided in an

assisted living facility.

7
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1 (f) Consuner roles and responsibilities.--Consuners
2| shall be allowed to choose the providers of services, as well
3| as when and how the services are provided. Providers nay
4] include a consuner's nei ghbor, friend, spouse, or relative.
5 1. 1In cases where a consuner is the enployer of
6| record, the consuner's roles and responsibilities include, but
7] are not limted to, the foll ow ng
8 a. Developing a job description
9 b. Selecting caregivers and subnitting i nformation for
10 | the background screening as required in s. 435. 05.
11 c. Communi cating needs, preferences, and expectations
12 | about services bei ng purchased.
13 d. Providing the fiscal internediary with al
14 | informati on necessary for provider paynents and tax
15 | requi renents.
16 e. Ending the enploynent of an unsatisfactory
17 | caregiver.
18 2. |In cases where a consuner is not the enpl oyer of
19 | record, the consuner's roles and responsibilities include, but
20| are not linmted to, the foll ow ng:
21 a. Communi cating needs, preferences, and expectations
22 | about services being purchased.
23 b. Ending the services of an unsatisfactory provider
24 c. Providing the fiscal agent with all infornmation
25 | necessary for provider paynents and tax requirenents.
26 (g) Agency and departnents roles and
27 | responsibilities.--The agency's and the departnents' roles and
28 | responsibilities include, but are not limted to, the
29 | foll owi ng
30
31
8
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1 1. Assessing each consuner's functional needs, hel ping
2| with the service plan, and providi ng ongoi hg assi stance with
3| the service plan.
4 2. Ofering the services of consultants who shal
5] provide training, technical assistance, and support to the
6 | consuner.
7 3. Conpleting the background screeni ng for providers.
8 4. Approving fiscal internediaries.
9 5. Establishing the mininmumaqualifications for al
10 | caregivers and providers and being the final arbiter of the
11| fitness of any individual to be a caregiver or provider
12 (h) Fiscal internediary roles and
13 | responsibilities.--The fiscal internediary's roles and
14 | responsibilities include, but are not linmted to, the
15| foll owi ng
16 1. Providing recordkeepi ng services.
17 2. Retaining the consuner-directed care funds,
18 | processing enploynent and tax information, if any, review ng
19 | records to ensure correctness, witing paychecks to providers,
20 | and delivering paychecks to the consuner for distribution
21 (i) Background screening requirenents.--Al persons
22 | who render care under this section shall conply with the
23 | requirenents of s. 435.05. Persons shall be excluded from
24 | enpl oynent pursuant to s. 435. 06.
25 1. Persons excluded fromenpl oynent nmay request an
26 | exenption fromdisqualification, as provided in s. 435.07.
27 | Persons not subject to certification or professional licensure
28 | may request an exenption fromthe agency. |In considering a
29 | request for an exenption, the agency shall conply with the
30 | provisions of s. 435.07.
31
9
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1 2. The agency shall, as all owabl e, reinburse

2 | consuner - enpl oyed caregi vers for the cost of conducting

3 | background screening as required by this section

4

5| For purposes of this section, a person who has under gone

6| screening, who is qualified for enploynent under this section
7| and applicable rule, and who has not been unenpl oyed for nore
8 | than 180 days follow ng such screening is not required to be
9 | rescreened. Such person nust attest under penalty of perjury
10| to not having been convicted of a disqualifying offense since
11 | conpl eting such screening.

12 (j) Rules; federal waivers.--In order to inplenent

13 | this section:

14 1. The agency and the Departnents of Elderly Affairs
15| Health, and Children and Fanily Services are authorized to

16 | adopt and enforce rul es.

17 2. The agency shall take all necessary action to

18 | ensure state conpliance with federal regul ati ons. The agency
19 | shall apply for any necessary federal waivers or waiver
20 | anendnents needed to inplenent the program
21 (k) Reviews and reports.--The agency and the
22 | Departnents of Elderly Affairs, Health, and Children and
23| Fanmily Services shall each, on an ongoing basis, review and
24 | assess the inplenentation of the consuner-directed care
25| program By January 15 of each year, the agency shall subnmit a
26 | witten report to the Legislature that includes each
27 | departnent's review of the program and contai ns
28 | recommendations for inprovenents to the program
29 Section 2. (1) Prior to Decenber 1, 2002, the Agency
30| for Health Care Adm nistration, in consultation with the
31| Departnent of Elderly Affairs, shall submit to the Governor

10
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the President of the Senate, and the Speaker of the House of

Representatives a plan to reduce the nunber of nursing hone

bed days purchased by the state Medicaid programand to

repl ace such nursing hone care with care provided in |ess

costly alternative settings.

(2) The plan nust include specific goals for reducing

Medi cai d- funded bed days and recommend specific statutory and

oper ati onal changes necessary to achi eve such reduction

(3) The plan nust include an eval uation of the

cost-effectiveness and the relative strengths and weaknesses

of prograns that serve as alternatives to nursing hones.
Section 3. Section 408.034, Florida Statutes, is
anended to read:

408.034 Duties and responsibilities of agency;
rul es. --

(1) The agency is designated as the single state
agency to issue, revoke, or deny certificates of need and to
i ssue, revoke, or deny exenptions fromcertificate-of-need
review in accordance with the district plans and present and
future federal and state statutes. The agency is designated
as the state health planning agency for purposes of federa
| aw.

(2) In the exercise of its authority to issue |licenses
to health care facilities and health service providers, as
provi ded under chapters 393, 395, and parts Il and VI of
chapter 400, the agency nay not issue a license to any health
care facility, health service provider, hospice, or part of a
health care facility which fails to receive a certificate of
need or an exenption for the licensed facility or service.

(3) The agency shall establish, by rule, uniform need
net hodol ogi es for health services and health facilities. In

11
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HB 703, Second Engrossed

devel opi ng uni form need net hodol ogi es, the agency shall, at a
m ni nrum consi der the denographic characteristics of the
popul ation, the health status of the popul ation, service use
patterns, standards and trends, geographic accessibility, and
mar ket econoni cs.

(4) Prior to deternmining that there is a need for

additional comunity nursing facility beds in any area of the

state, the agency shall deternmine that the need cannot be net

t hrough the provision, enhancenent, or expansi on of home and

communi ty-based services. In determning such need, the agency

shal | exam ne nursing hone placenent patterns and denographic

patterns of persons entering nursing hones and the

availability of and effectiveness of existing hone-based and

communi ty-based service delivery systens at neeting the

| ong-term care needs of the popul ati on. The agency shal

reconmrend to the Ofice of Long-Term Care Policy changes that

could be made to existing hone-based and conmuni ty-based

delivery systens to | essen the need for additional nursing

facility beds.
(5) t4)» The agency shall establish by rule a
nur si ng- hone- bed- need net hodol ogy that reduces the comunity

nursi ng hone bed need for the areas of the state where the
agency establishes pilot community diversion prograns through
the Title XI X agi ng wai ver program

(6) £5)¢ The agency may adopt rul es necessary to
i mpl erent ss. 408. 031-408. 045.

Section 4. Paragraph (f) of subsection (3) of section
409.912, Florida Statutes, is anended, and present subsections
(13) through (39) of said section are renunbered as
subsections (14) through (40), respectively, and a new
subsection (13) is added to that section, to read:

12
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1 409.912 Cost-effective purchasing of health care.--The
2 | agency shall purchase goods and services for Medicaid
3| recipients in the nost cost-effective nanner consistent with
4] the delivery of quality nmedical care. The agency shal
5| maxi m ze the use of prepaid per capita and prepaid aggregate
6 | fi xed-sum basi s services when appropriate and ot her
7| alternative service delivery and rei nbursenent net hodol ogi es,
8 | including conpetitive bidding pursuant to s. 287.057, designed
9]to facilitate the cost-effective purchase of a case-nanaged
10 | conti nuum of care. The agency shall also require providers to
11 | mMininize the exposure of recipients to the need for acute
12 | inpatient, custodial, and other institutional care and the
13 | i nappropriate or unnecessary use of high-cost services. The
14 | agency mmy establish prior authorization requirenents for
15| certain popul ati ons of Medicaid beneficiaries, certain drug
16 | cl asses, or particular drugs to prevent fraud, abuse, overuse,
17 | and possi bl e dangerous drug interactions. The Pharnaceutica
18 | and Therapeutics Conmittee shall nake recommendations to the
19 | agency on drugs for which prior authorization is required. The
20 | agency shall informthe Pharnmaceutical and Therapeutics
21| Committee of its decisions regarding drugs subject to prior
22 | aut hori zati on.
23 (3) The agency may contract wth:
24 (f) An entity that provides in-hone physician services
25| to test the cost-effectiveness of enhanced hone-based nedica
26 | care to Medicaid recipients with degenerative neurol ogi ca
27 | di seases and ot her di seases or disabling conditions associ at ed
28 | with high costs to Medicaid. The program shall be designed to
29 | serve very disabl ed persons and to reduce Medicaid rei nbursed
30| costs for inpatient, outpatient, and energency departnment
31| services. The agency shall contract with vendors on a

13
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ri sk-shari ng basi s. ri—Pasco—County—or—PireHas—County—that
provi-gdes—in—hore—phystetan—services—toMediecard+ecipirents

(13)(a) The agency shall operate the Conprehensive

Assessnent and Review (CARES) nursing facility preadm ssion

screeni ng programto ensure that Medicaid paynent for nursing

facility care is made only for individuals whose conditions

require such care and to ensure that |ong-termcare services

are provided in the setting nost appropriate to the needs of

the person and in the nost econoni cal nanner possible. The

CARES program shall also ensure that individuals participating

in Medicaid hone and communi ty- based wai ver prograns neet

criteria for those prograns, consistent with approved federa

wai vers.
(b) The agency shall operate the CARES programthrough

an i nteragency agreenent with the Departnment of Elderly
Affairs.
(c) Prior to naking paynent for nursing facility

services for a Medicaid recipient, the agency nust verify that

the nursing facility preadn ssion screening program has

determined that the individual requires nursing facility care

and that the individual cannot be safely served in

communi ty-based prograns. The nursing facility preadni ssion

screening programshall refer a Medicaid recipient to a

communi ty-based programif the individual could be safely

14
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1| served at a | ower cost and the recipient chooses to

2| participate in such program

3 (d) By January 1 of each year, the agency shall subnit
4] areport to the Legislature and the Ofice of Long-Term Care
5] Policy describing the operations of the CARES program The

6 | report nust descri be:

7 1. Rate of diversion to community alternative

8 | prograns,

9 2. CARES program staffing needs to achieve additiona
10 | di ver si ons;

11 3. Reasons the programis unable to place individuals
12 ] in less restrictive settings when such individuals desired
13 | such services and coul d have been served in such settings;

14 4., Barriers to appropriate placenent, including

15| barriers due to policies or operations of other agencies or
16 | state-funded prograns; and

17 5. Statutory changes necessary to ensure that

18 | individuals in need of long-termcare services receive care in
19 | the least restrictive environment.
20 Section 5. Section 430.041, Florida Statutes, is
21 | created to read
22 430.041 Ofice of Long-Term Care Policy.--
23 (1) There is established in the Departnent of Elderly
24 | Affairs the Ofice of Long-Term Care Policy to evaluate the
25| state's long-termcare service delivery system and nmake
26 | recommendations to increase the availability and the use of
27 | noninstitutional settings to provide care to the elderly and
28 | ensure coordination anong the agenci es responsible for the
29 | long-term care conti nuum
30 (2) The purpose of the Ofice of Long-Term Care Policy
31]|is to:

15
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(a) Ensure close communication and coordi nati on anong

state agencies involved in devel oping and adm nistering a nore

efficient and coordinated | ong-termcare service delivery

systemin this state.

(b) ldentify duplication and unnecessary service

provision in the long-termcare system and nmake

reconmrendati ons to decrease i nappropriate service provision

(c) Review current programs providing |long-termcare

services to determ ne whether the progranms are cost effective,

of high quality, and operating efficiently and nake

reconmendations to increase consistency and effectiveness in

the state's |long-termcare prograns.

(d) Develop strategies for pronoting and i npl enenting

cost-effective hone and communi ty-based services as an

alternative to institutional care which coordi nate and

integrate the continuum of care needs of the elderly.
(e) Assist the Ofice of Long-Term Care Policy
Advi sory Council as necessary to help inplenment this section
(3) The Director of the Ofice of Long-Term Care
Policy shall be appointed by, and serve at the pl easure of,

the Governor. The director shall report to, and be under the

general supervision of, the Secretary of Elderly Affairs and

shal |l not be subject to supervision by any other enpl oyee of

t he depart nent.

(4) The Ofice of Long-Term Care Policy shall have an

advi sory council, whose chair shall be the Director of the

O fice of Long-Term Care Policy. The purposes of the advisory

council are to provide assistance and direction to the office

and to ensure that the appropriate state agencies are properly

i npl erenting recommendations fromthe office.

(a) The advisory council shall consist of:

16
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1. A nenber of the Senate, appointed by the President

of the Senate.

2. A nenber of the House of Representatives, appointed

by the Speaker of the House of Representatives.
3. The Director of the Ofice of Long-Term Care
Pol i cy.

The Secretary of Health Care Administration

The Secretary of Elderly Affairs.

The Secretary of Children and Fanily Services.
The Secretary of Health.
The Executive Director of the Departnent of

®© N | |9 &

Vet erans' Affairs.

9. A vrepresentative of the Florida Association of Area

Agenci es on Agi ng, appoi nted by the Governor

10. A representative of the Florida Association of

Agi ng Service Providers, appointed by the Governor

11. Three persons possessing broad know edge and

experience in the delivery of long-termcare services,

appoi nted by the Governor.

12. Two representatives of persons using long-term

care services, appointed by the Governor from groups

representing el derly persons.

(b) Menbers shall serve without conpensation but are

entitled to receive rei nbursenent for travel and per diem as
provided in s. 112.061
(c) The advisory council shall neet at the call of its

chair or at the request of a mpjority of its nenbers. During

its first year of existence, the advisory council shall neet

at | east nonthly.

(d) Menbers of the advisory council appointed by the

Governor shall serve at the pleasure of the Governor and shal

17
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be appointed to 4-year staggered terns in accordance with s.

20. 052.

(5)(a) The Departnent of Elderly Affairs shall provide
adm ni strative support and services to the Ofice of Long-Term

Care Poli cy.

(b) The office shall call upon appropriate agencies of

state governnent, including the centers on aging in the State

University System for assistance needed in discharging its

duti es.

(c) Each state agency represented on the Ofice of

Long- Term Care Policy Advisory Council shall nmake at | east one

enpl oyee available to work with the Ofice of Long-Term Care

Policy. Al state agencies and universities shall assist the

office in carrying out its responsibilities prescribed by this

secti on.
(d) Each state agency shall pay fromits own funds any

expenses related to its support of the Ofice of Long-Term

Care Policy and its participation on the advisory council. The

Departnent of Elderly Affairs shall be responsible for

expenses related to participation on the advisory council by

nenber s appoi nted by the Governor
(6)(a) By Decenber 1, 2002, the office shall subnmit to
the advisory council a prelininary report of its findings and

reconmendations on inproving the long-termcare continuumin

this state. The report nust contain reconmendati ons and

i npl erentation proposals for policy changes, as well as

| egi slative and funding recommendati ons that will nmke the

system nore effective and efficient. The report shall contain

a specific plan for acconplishing the recommendati ons and

proposals. Thereafter, the office shall revise and update the

18
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1| report annually and resubmit it to the advisory council for

2| review and conmmrents by Novenber 1 of each year

3 (b) The advisory council shall review and recomend

4 | any suggested changes to the prelinminary report, and each

5| subsequent annual update of the report, within 30 days after

6| the receipt of the prelinmnary report. Suggested revisions,

7 | additions, or deletions shall be nade to the Director of the

8| Ofice of Long-Term Care Poli cy.

9 (c) The office shall subnmt its final report, and each
10 | subsequent annual update of the report, to the Governor and
11| the Legislature within 30 days after the recei pt of any
12 | revisions, additions, or deletions suggested by the advisory
13 | council, or after the tinme such comments are due to the
14 | of fi ce.

15 Section 6. Section 430.7031, Florida Statutes, is
16 | created to read:
17 430.7031 Nursing hone transition program --The
18 | departnent and the Agency for Health Care Adninistration
19 (1) Shall inplenent a systemof care designed to
20| assist individuals residing in nursing hones to regain
21 | i ndependence and to nove to |l ess costly settings.
22 (2) Shall collaboratively work to identify | ong-stay
23 | nursing hone residents who are able to nove to community
24 | pl acenents, and to provide case managenent and supportive
25| services to such individuals while they are in nursing hones
26 | to assist such individuals in noving to | ess expensive and
27 | less restrictive settings.
28 (3) Shall nodify existing service delivery systens or
29 | devel op new service delivery systems to econonically and
30| efficiently neet such individuals' care needs.
31
19
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1 (4) Shall offer such individuals priority placenent

2| and services in all hone-based and comunity-based care

3| prograns and shall ensure that funds are available to provide
4| services to individuals to whom services are offered.

5 (5) May seek federal waivers necessary to adm nister

6| this section.

7 Section 7. Subsection (4) of section 409.908, Florida
8| Statutes, is anended to read:

9 409. 908 Rei nbursenent of Medicaid providers. --Subject
10| to specific appropriations, the agency shall reinburse

11 | Medicaid providers, in accordance with state and federal |aw,
12 | accordi ng to nethodol ogies set forth in the rules of the

13 | agency and in policy nmanual s and handbooks i ncorporated by

14 | reference therein. These nethodol ogies may i nclude fee

15 | schedul es, rei nbursenent nethods based on cost reporting,

16 | negotiated fees, conpetitive bidding pursuant to s. 287.057,
17 | and ot her nechani sns the agency considers efficient and

18 | effective for purchasing services or goods on behal f of

19 | recipients. Paynent for Medicaid conpensabl e services nmade on
20 | behalf of Medicaid eligible persons is subject to the
21 | availability of nobneys and any linitations or directions
22 | provided for in the General Appropriations Act or chapter 216.
23| Further, nothing in this section shall be construed to prevent
24 1 or limt the agency from adjusting fees, reinbursenent rates,
25| l engths of stay, nunber of visits, or nunber of services, or
26 | maki ng any ot her adjustnents necessary to conply with the
27 | availability of nobneys and any linitations or directions
28 | provided for in the General Appropriations Act, provided the
29 | adjustnment is consistent with legislative intent.
30 (4) Subject to any limtations or directions provided
31| for in the General Appropriations Act, alternative health

20
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1| plans, health mmi ntenance organi zati ons, and prepaid health
2| plans shall be reinbursed a fixed, prepaid anbunt negoti at ed,
3| or competitively bid pursuant to s. 287.057, by the agency and
4 | prospectively paid to the provider nonthly for each Medicaid
5| recipient enrolled. The anmbunt nmay not exceed the average
6 | amobunt the agency determines it would have paid, based on
7| clains experience, for recipients in the sane or sinilar
8 | category of eligibility. The agency shall calcul ate
9| capitation rates on a regional basis and, begi nning Septenber
10| 1, 1995, shall include age-band differentials in such
11| calculations. Effective July 1, 2001, the cost of exenpting
12 | statutory teaching hospitals, specialty hospitals, and
13 | conmunity hospital education program hospitals from
14 | rei nbursenent ceilings and the cost of special Medicaid
15 | paynents shall not be included in premiuns paid to health
16 | mai nt enance organi zations or prepaid health care plans. Each
17 | rate senester, the agency shall cal culate and publish a
18 | Medi caid hospital rate schedul e that does not reflect either
19 | special Medicaid paynments or the elimnation of rate
20 | rei nbursenent ceilings, to be used by hospitals and Medi cai d
21 | health mai ntenance organi zations, in order to determ ne the
22 | Medicaid rate referred to in ss. 409.912(17) 469-912(16),
23 | 409.9128(5), and 641.513(6).
24 Section 8. Section 430.708, Florida Statutes, is
25| anended to read:
26 430.708 Certificate of need.--To ensure that Medicaid
27 | community diversion pilot projects result in a reduction in
28 | the projected average nonthly nursing hone casel oad, the
29 | agency shall, in accordance with the provisions of s.
30 | 408. 034(5) s—4068-034(4):
31

21
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1 (1) Reduce the projected nursing hone bed need in each
2| certificate-of-need batching cycle in the conmunity diversion
3| pilot project areas.
4 (2) Reduce the conditions inposed on existing nursing
5| hones or those to be constructed, in accordance with the
6 | nunber of projected community diversion slots.
7 (3) Adopt rules to reduce the nunber of beds in
8 | Medi cai d-participating nursing hones eligible for Mdicaid,
9 | through a Medicai d-sel ective contracting process or sone other
10 | appropriate nethod.
11 (4) Deternmine the feasibility of increasing the
12 | nursing hone occupancy threshold used in determn ning nursing
13 | hone bed needs under the certificate-of-need process.
14 Section 9. Subsection (4) of section 641.386, Florida
15| Statutes, is anended to read:
16 641.386 Agent licensing and appoi ntnent required;
17 | exceptions. --
18 (4) Al agents and heal th nmi ntenance organi zati ons
19 | shall conply with and be subject to the applicable provisions
20 | of ss. 641.309 and 409.912(19) 469-942(18), and all conpanies
21| and entities appointing agents shall conply with s. 626. 451
22 | when marketing for any health mai ntenance organi zati on
23| licensed pursuant to this part, including those organi zations
24 | under contract with the Agency for Health Care Administration
25| to provide health care services to Medicaid recipients or any
26 | private entity providing health care services to Medicaid
27 | recipients pursuant to a prepaid health plan contract with the
28 | Agency for Health Care Administration
29 Section 10. Subsection (4) of section 20.41, Florida
30| Statutes, is anended to read:
31

22
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20.41 Departnment of Elderly Affairs.--There is created
a Departnment of Elderly Affairs

(4) The departnent shall adm nister admnstrati-vety
heuse the State Long-Term Care Orbudsman Council, created by
s. 400. 0067, and the local |ong-term care onbudsman councils,
created by s. 400.0069 and shall, as required by s. 712 of the
federal O der Anericans Act of 1965, ensure that both the
state and |l ocal long-term care onbudsnman councils operate in
conpliance with the A der Americans Act. The—ecouneits—in
performance—of—therr—duties—shat-—not—be—subject—to——cont+rot
stpervi-ston—or—direction—by—thedepartent—

Section 11. Subsection (1) and paragraph (b) of
subsection (2) of section 400.0063, Florida Statutes, are
amended to read:

400. 0063 Establishnent of Ofice of State Long-Term
Care Onbudsman; designation of onbudsman and | egal advocate. --

(1) There is created an Ofice of State Long-Term Care
Onbuds man—whi-ch—shat+—betocated—for—atmnt-strati-vepurposes
in the Departnent of Elderly Affairs.

(2)

(b) The State Long-Term Care Onbudsman shall be
appoi nted by and shall serve at the pleasure of the Secretary

of Elderly Affairs Statetonrg—Tterm-Care—Orbudsran—Cotneit. No

person who has a conflict of interest, or has an i nmediate

fam |y nenber who has a conflict of interest, may be invol ved
in the designation of the onbudsnan

Section 12. Paragraphs (c) and (f) of subsection (2)
and subsection (3) of section 400.0065, Florida Statutes, are
amended to read:

400. 0065 State Long-Term Care Onbudsnman; duties and
responsibilities; conflict of interest.--

23
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1 (2) The State Long-Term Care Onbudsnman shall have the
2| duty and authority to:
3 (c) Wthinthe limts of federal and state funding
4 | aut hori zed and appropriated, enploy such personnel, including
5| staff for local onbudsman councils, as are necessary to
6 | performadequately the functions of the office and provi de or
7| contract for legal services to assist the state and |oca
8 | onbudsman councils in the performance of their duties. Staff
9| positions for each | ocal onbudsman council may be established
10| as career service positions, and shall be filled by the
11 | onbudsnan after approval by the secretary econstutHtation—wth
12 | the—respeetivetocal—onbudsran—counci.
13 tH—Annuvat-y—prepare—abudget—reguest—that—shat-—be
14 | submtted—to—the—Covernor—bythe—departrent—Ftor—transmttat—to
15 | the—tegistature—
16 (3) The State Long-Term Care Onbudsnman shall not:
17 (a) Have a direct involverment in the licensing or
18 | certification of, or an ownership or investnent interest in, a
19| long-termcare facility or a provider of a long-termcare
20 | service
21 (b) Be enployed by, or participate in the nmanagenent
22| of, along-termcare facility.
23 (c) Receive, or have a right to receive, directly or
24 | indirectly, renuneration, in cash or in kind, under a
25 | conpensation agreenent with the owner or operator of a
26 | long-termcare facility.
27
28 | The Departnent of Elderly Affairs,—n—eonstttation—wth—the
29 | enbudsranshal |l adopt rules to establish procedures to
30| identify and elininate conflicts of interest as described in
31| this subsection.

24
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1 Section 13. Paragraphs (c), (d), (f), and (g) of

2 | subsection (2) and paragraph (b) of subsection (3) of section
3| 400. 0067, Florida Statutes, are anended to read:

4 400. 0067 Establishnent of State Long-Term Care

5| Orbudsman Council; duties; nenbership.--

6 (2) The State Long-Term Care Onbudsman Council shall
7 (c) Assist the onbudsman to di scover, investigate, and
8 | determ ne the exi stence of abuse or neglect in any long-term
9| care facility. and—to—developprocedures,—inconsut-tation—wth
10 | The Departnent of Elderly Affairs shall devel op procedures;
11| relating to such investigations. Investigations nay consist,
12| in part, of one or nore onsite adm nistrative inspections.

13 (d) Assist the onbudsman in eliciting, receiving,

14 | responding to, and resolving conplaints nade by or on behal f
15 ) of long-termcare facility residents and in devel opi ng

16 | procedur es;—irA——econsutaton—wth—the—Dbepartrwent—of—H-derty

17 | AFHfat+rsyrelating to the recei pt and resol ution of such

18 | conpl ai nts. The secretary shall approve all such procedures.

|

24 (f)tg)y Prepare an annual report describing the

25| activities carried out by the onbudsman and the State

26 | Long- Term Care Onbudsnman Council in the year for which the

27 | report is prepared. The State Long-Term Care Onbudsnan

28 | Council shall subnmit the report to the Secretary of Elderly

29 | Affairs. The secretary shall in turn subnmit the report to the
30 | Conmi ssioner of the United States Admi nistration on Aging, the
31| Governor, the President of the Senate, the Speaker of the

25
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1| House of Representatives, the ninority | eaders of the House
2 | and Senate, the chairpersons of appropriate House and Senate
3| conmittees, the Secretary of Seeretaries—of—FErdertyAHfairs
4 | ang Children and Famly Services, and the Secretary of Health
5] Care Adm nistration. The report shall be subnmitted by the
6| Secretary of Elderly Affairs at |east 30 days before the
7 | convening of the regul ar session of the Legislature and shall
8| at a m ni mum
9 1. Contain and anal yze data coll ected concerning
10 | conpl ai nts about and conditions in long-termcare facilities.
11 2. Evaluate the problens experienced by residents of
12 | long-termcare facilities.
13 3. Contain reconmendations for inproving the quality
14 ) of life of the residents and for protecting the health,
15| safety, welfare, and rights of the residents.
16 4. Analyze the success of the onbudsman program during
17 | the preceding year and identify the barriers that prevent the
18 | optinal operation of the program The report of the progranis
19 | successes shall al so address the rel ationship between the
20| state long-term care onbudsman program the Departnent of
21| Elderly Affairs, the Agency for Health Care Administration
22 | and the Departnent of Children and Fanily Services, and an
23 | assessnent of how successfully the state |long-termcare
24 | onbudsnman program has carried out its responsibilities under
25| the A der Americans Act.
26 5. Provide policy and regulatory and | egislative
27 | recommendations to solve identified problens; resolve
28 | residents' conplaints; inprove the quality of care and life of
29 | the residents; protect the health, safety, welfare, and rights
30| of the residents; and renpve the barriers to the optim
31| operation of the state |ong-term care onbudsman program

26
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6. Contain reconmendations fromthe | ocal onbudsman
councils regardi ng programfunctions and activities.

7. Include a report on the activities of the |lega
advocate and ot her |egal advocates acting on behalf of the
| ocal and state councils.

(3)

(b)1. The onbudsman, in consultation with the
secretary antd—the——state—onbudsrian—counci+, shall subnit to the
CGovernor a list of at |east eight nanes of persons who are not
serving on a local council.

2. The Governor shall appoint three nenbers chosen
fromthe list, at |east one of whom nust be over 60 years of
age.

3. If the Governor's appointnents are not nmade within
60 days after the onbudsnan subnmits the list, the onbudsnan
in consultation with the secretary State—toeng—fterm=Care
Onbudstran—Counett, shall appoint three nenbers, one of whom
nmust be over 60 years of age.

Section 14. Subsection (4) of section 400.0069,

Fl orida Statutes, is anended to read:

400. 0069 Local |ong-term care onbudsman councils;
duties; nenbership.--

(4) Each |ocal onbudsman council shall be conposed of
no | ess than 15 nmenbers and no nore than 40 36 nmenbers from
the local planning and service area, to include the foll ow ng:
one nedi cal or osteopathic physician whose practice includes
or has included a substantial nunber of geriatric patients and
who may have linited practice in a long-termcare facility;
one regi stered nurse who has geriatric experience, if
possi bl e; one |icensed pharnaci st; one registered dietitian
at | east six nursing hone residents or representative consumer

27
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1| advocates for nursing hone residents; at |east three residents
2| of assisted living facilities or adult famly-care hones or

3| three representative consuner advocates for |long-termcare

4| facility residents; one attorney; and one professional social
5] worker. In no case shall the nedical director of a long-term
6| care facility or an enployee of the Agency for Health Care

7| Adm nistration, the Departnent of Children and Fanmily

8| Services, or the Departnent of Elderly Affairs serve as a

9 | menber or as an ex officio nenmber of a council. Each nmenber
10| of the council shall certify that neither the council nenber
11 | nor any nenber of the council nenber's imediate famly has
12 | any conflict of interest pursuant to subsection (10). Loca
13 | onbudsnan councils are encouraged to recruit council nenbers
14 | who are 60 years of age or ol der

15 Section 15. Subsection (1) of section 400.0071

16 | Florida Statutes, is anended to read:

17 400. 0071 Conpl ai nt procedures. --

18 (1) The state onbudsman council shall recomend to the
19 | onbudsnan and the secretary estabtish state and | oca
20 | procedures for receiving conplaints agai nst a nursing hone or
21| long-termcare facility or its enployee. The procedures shal
22 | be inplenented after the approval of the onbudsnan and the
23 | secretary.
24 Section 16. Subsections (1) and (2) of section
25| 400. 0087, Florida Statutes, are anended to read:
26 400. 0087 Agency oversight. --
27 (1) The Departnent of Elderly Affairs shall nonitor
28 | the | ocal ombudsnan councils responsible for carrying out the
29 | duties delegated by s. 400.0069 and federal law. The
30 | departnent, in consultation with the onbudsman and—the—State
31 | tong—TFerm-ECare—Gnbudsran—Couneit, shall adopt rules to

28
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1| establish the policies and procedures for the nonitoring of
2| I ocal onbudsman councils.
3 (2) The departnent is responsible for ensuring that
4] the Ofice of State Long-Term Care Orbudsman prepares—ts
5 | annvat—reportprovides information to public and private
6 | agencies, legislators, and others; provides appropriate
7| training to representatives of the office or of the state or
8 | local long-termcare onbudsman councils; and coordi nates
9 | onbudsman services with the Advocacy Center for Persons with
10| Disabilities and with providers of |egal services to residents
11 ]| of long-termcare facilities in conpliance with state and
12 | federal | aws.
13 Section 17. Section 400.0089, Florida Statutes, is
14 | anended to read:
15 400. 0089 Agency reports. --The State—tonrg—TFermECare
16 | Srbudshan—Counci-—shaH—+n——cooperation—w-th—the Depart nent
17 | of Elderly Affairs shallnaintain a statew de uniform
18 | reporting systemto collect and anal yze data relating to
19 | conplaints and conditions in long-termcare facilities and to
20 | residents, for the purpose of identifying and resolving
21| significant problens. The departnent and the State Long-Term
22 | Care Onrbudsman Council shall submit such data as part of its
23 | annual report required pursuant to s. 400.0067(2)(g) to the
24 | Agency for Health Care Administration, the Departnent of
25| Children and Fanmily Services, the Florida Statew de Advocacy
26 | Council, the Advocacy Center for Persons with Disabilities
27 | the Conmissioner for the United States Administration on
28 | Aging, the National Orbudsman Resource Center, and any other
29 | state or federal entities that the onmbudsnan determ nes
30 | appropriate. The State Long-Term Care Onbudsnman Council shal
31| publish quarterly and nmake readily avail able i nformation

29
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pertaining to the nunber and types of conplaints received by

the |l ong-term care onbudsman program

Section 18. Section 400.0091, Florida Statutes, is
amended to read:

400. 0091 Training.--The onbudsman shal |l provide
appropriate training to all enpl oyees of the Ofice of State

Long- Term Care Qrbudsnan and to the state and | ocal |ong-term
care onbudsman councils, including all unpaid volunteers. A
vol unteers and appropriate enpl oyees of the Ofice of the

State Long-Term Care Onbudsnman nust be given a nini num of 20

hours of training upon enploynent or enrollnent as a vol unt eer

and 10 hours of continuing education annually thereafter

Trai ning nust cover, at a nininum guardi anshi ps and powers of

attorney, nedication adnministration, care and nedi cati on of

residents with denentia and Al zhei ner's di sease, accounting

for residents' funds, discharge rights and responsibilities,

and cultural sensitivity.No enpl oyee, officer, or

representative of the office or of the state or |oca
| ong-term care onbudsman councils, other than the onmbudsnan
may carry out any authorized onmbudsnan duty or responsibility
unl ess the person has received the training required by this
section and has been approved by the onbudsnman as qualified to
carry out onbudsnan activities on behalf of the office or the
state or local long-termcare onbudsman councils.

Section 19. Paragraph (d) of subsection (5) of section
400. 179, Florida Statutes, is anended to read:

400.179 Sale or transfer of ownership of a nursing
facility; liability for Medicaid underpaynents and
over paynents. - -

(5) Because any transfer of a nursing facility nmay
expose the fact that Medicaid may have underpaid or overpaid

30
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the transferor, and because in npst instances, any such

under paynent or overpaynent can only be determined following a
formal field audit, the liabilities for any such underpaynents
or overpaynents shall be as follows:

(d) \Where the transfer involves a facility that has
been | eased by the transferor

1. The transferee shall, as a condition to being
i ssued a license by the agency, acquire, maintain, and provide
proof to the agency of a bond with a termof 30 nonths,
renewabl e annually, in an anmpunt not |ess than the total of 3
nont hs Medi caid paynents to the facility conputed on the basis
of the preceding 12-nonth average Medicaid paynents to the
facility.

2. The | easehold operator nmay neet the bond
requi rement through other arrangenents acceptable to the
depart nent.

3. Al existing nursing facility licensees, operating
the facility as a | easehold, shall acquire, maintain, and
provi de proof to the agency of the 30-nonth bond required in
subparagraph 1., above, on and after July 1, 1993, for each
i cense renewal .

4. |t shall be the responsibility of all nursing
facility operators, operating the facility as a | easehold, to
renew t he 30-nonth bond and to provide proof of such renewal
to the agency annually at the tine of application for license
renewal .

5. Any failure of the nursing facility operator to
acquire, maintain, renew annually, or provide proof to the
agency shall be grounds for the agency to deny, cancel
revoke, or suspend the facility license to operate such
facility and to take any further action, including, but not

31
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limted to, enjoining the facility, asserting a noratorium or
applying for a receiver, deened necessary to ensure conpliance
with this section and to safeguard and protect the health,
safety, and welfare of the facility's residents. A | ease
agreenent required as a condition of bond financing or

refinancing under s. 154.213 by a health facilities authority

or required under s. 159.30 by a county or nunicipality is not

a | easehold for purposes of this paragraph and i s not subject

to the bond requirenent of this paragraph
Section 20. Subsection (1) of section 477.025, Florida
Statutes, is anended, and subsection (11) is added to said

section, to read

477. 025 Cosnetol ogy sal ons; specialty sal ons;
requisites; licensure; inspection; nobile cosnetol ogy
sal ons. - -

(1) No cosnetol ogy salon or specialty salon shall be
permtted to operate without a license issued by the
departnment except as provided in subsection (11).

(11) Facilities licensed under part Il or part Ill of

chapter 400 shall be exenpt fromthe provisions of this

section and a cosnetol ogist |licensed pursuant to s. 477.019

may provide sal on services exclusively for facility residents.
Section 21. Section 627.9408, Florida Statutes, is
amended to read:
627.9408 Rules.--
(1) The departnent has authority to adopt rules
pursuant to ss. 120.536(1) and 120.54 to i nplenent the
provisions of this part.

(2) The departnent may adopt by rule the provisions of

the Long-Term Care |Insurance Mbdel Regul ati on adopted by the

Nat i onal Associ ati on of |nsurance Conm ssioners in the second

32
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guarter of the year 2000 which are not in conflict with the

Fl ori da | nsurance Code.

Section 22. Subsections (2) and (3) of section
400. 0066, Florida Statutes, are repeal ed.
Section 23. This act shall take effect July 1, 2002.
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