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1

2 An act relating to linmted liability conpanies;
3 anending s. 608.401, F.S.; confornmng a

4 cross-reference to changes nmade by the act;

5 anending s. 608.402, F.S.; revising

6 definitions; anending s. 608.404, F.S.

7 authorizing alinmted liability conpany to

8 sel ect managi ng nenbers; anending s. 608. 407,
9 F.S.; revising requirenents of the articles of
10 organi zation for a conpany nmanaged by one or
11 nor e managers; anending s. 608.408, F.S.

12 providing requirenents for executing articles
13 of organi zation; anending s. 608.4081, F.S.

14 providing for filing a docunent with the

15 Departnent of State; anmending s. 608.409, F. S
16 prohibiting the transaction of business or

17 i ncurrence of debt until the effective date of
18 t he conpany's existence; anending s. 608.4101
19 F.S.; providing additional requirenents with
20 respect to recordkeepi ng; anmending s. 608.411
21 F.S.; providing for anendnents to or
22 restatenents of articles of organization
23 anending s. 608.422, F.S.; providing
24 requi renents for a nenber-nmanaged conpany;
25 providing for appointing a proxy; anending s.
26 608. 4225, F.S.; providing standards for
27 managers and nmanagi ng nenbers; anending s
28 608. 4226, F.S.; providing for validity of
29 contracts and ot her transactions
30 notwi t hstandi ng certain conflicts of interest;
31 anmendi ng s. 608.4227, F.S.; providing for
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1 liability of managers and managi ng nenbers;

2 anending s. 608.4228, F.S.; limting the

3 liability of managers and managi ng nenbers;

4 anmending s. 608.4229, F.S.; providing for

5 i ndemmi fication of nenbers of a linited

6 liability conpany; anending s. 608.423, F.S.

7 providing requirenents for operating agreenents
8 by menbers of a limted liability conpany;

9 anending s. 608.4231, F.S.; providing for

10 voti ng by managi ng nenbers; authorizing a vote
11 by proxy; anmending s. 608.4235, F.S.

12 aut hori zi ng a nmanagi ng nenber to act as an

13 agent of the limted liability conpany;

14 anending s. 608.4238, F.S.; providing liability
15 for unauthorized actions; anending s. 608. 425,
16 F.S.; providing for validity of certain

17 i nstrunents and docunents; anending s. 608. 428,
18 F.S.; prohibiting certain distributions froma
19 limted liability conpany; amending s. 608.432
20 F.S.; providing for assignnent of a nenber's
21 interest inalimted liability conpany;
22 anending s. 608.438, F.S.; requiring that a
23 pl an of nerger specify the nmanagi ng nenbers;
24 anending s. 608.441, F.S.; providing for
25 dissolution of a limted liability conpany;
26 anending s. 608.444, F.S.; providing for
27 di stribution of assets upon dissolution
28 anmendi ng ss. 608. 445, 608.446, F.S.; providing
29 requirenents for articles of dissolution and
30 for filing the articles; anending s. 608. 449,
31 F.S.; providing grounds for judicial
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di ssol ution; anending s. 608.463, F.S.
providing for service of process; anending s.
608.504, F.S.; providing for an anmended
certificate of authority; anmending s. 608.507,
F.S.; revising requirenents for the registered
of fice of a donestic conpany; creating s.

608. 704, F.S.; specifying the Legislature's
power to anend or repeal ch. 608, F.S.
creating s. 608.705, F.S.; providing for the
effect of the repeal of a prior act; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 608.401, Florida Statutes, is
amended to read:

608.401 Short title.--Sections 608.401-608. 705
608-—401-608-—+763 may be cited as the "Florida Linmted Liability
Conpany Act."

Section 2. Subsections (1), (2), (3), (14), (19,

(21), and (24) of section 608.402, Florida Statutes, are
amended to read:

608. 402 Definitions.--As used in this chapter

(1) "Articles of nerger" nmeans initial, anmended, and

restated articles of nerger of alinmted liability conpany
delivered to the Departnent of State in accordance with s.
608.4382. In the case of a foreign linted liability conpany,
the termincludes all records serving a simlar function
required to be filed with the Departnent of State or other
official having custody of the eoffpany records of the foreign

3
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limted liability conpany in the state or country under whose

law it is organized.

(2) "Articles of organization" neans initial, anended,
and restated articles of organization of alinmted liability
conpany, including initial, anended, or restated articles of
nerger, if any. In the case of a foreign limted liability
conpany, the termincludes all records serving a sinilar
function required to be filed with the Departnent of State or
other official having custody of the eenpany records of the
foreign limted liability conpany in the state or country

under whose law it is organized.

(3) "Authorized representative" neans one or nore
persons acting to forma linmted liability conpany by
executing and filing the articles of organization of such
limted liability conpany in accordance with this chapter and
aut hori zed by a nenber t+dentifietd—+nthe—artiectes—of
organtzati-on—or—operating—agreerent of such linmted liability
conpany, which authorized representative nmay, but need not be,
a nenber of the linmted liability conpany that the authorized
representative forns.

(14) "lInsolvent" neans the inability of a limted
liability conpany to pay the linmted liability conpany's debts

as they becone due in the ordinary course of business or that
the fair value of the limted liability conpany's total assets

woul d be I ess than the sumof its total liabilities plus the
anmount that would be needed, if the limted liability conpany

were to be dissolved and terminated at the time of the
distribution, to satisfy the preferential distribution rights
of the limted liability conpany's nenbers accrued through

such di ssolution and term nati on
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(19) "Manager-nmanaged conpany" nmeans a linmted
liability conpany that whith is designated to be managed by
one or nore nanagers tha—+ts—artietes—of—organtzation—or
operati-ng—agreenent.

(21) "Menber" neans any person who has been admitted
toalinmted liability conmpany as a nenber in accordance with

thi s chapter as—provided—+n—s—668—4232 and has an econom ¢

interest inalimted liability conpany whi ch may, but need

not, be represented by a capital account or, in the case of a
foreign limted liability conpany, has been admitted to a
limted liability conpany as a nenber in accordance with the
| aws of the state or foreign country or other foreign
jurisdiction under which the foreign limted liability conpany
is organized

(24) "Operating agreenent" means, subject to s.

608. 423, witten or oral provisions that whieh are adopted for

t he managenent and regulation of the affairs of the linmted
liability conpany and that whitch set forth the rel ationships
of the nenbers, nmanagers, or managi ng nenbers and the limted

liability conpany. The termincludes anendnents to the
oper ati ng agr eement —stbjeet—to—-5—668-—423

Section 3. Subsection (8) of section 608.404, Florida
Statutes, is anended to read:

608. 404 Powers.--Unless its articles of organization
or operating agreenent provide otherwi se, each limted
liability conpany organi zed and existing under this chapter
shal | have the sane powers as an individual to do all things
necessary to carry out its business and affairs, including,
without limtation, the power to:

(8) Select nanagers or managi ng nenbers and appoi nt

of ficers, directors, enployees, and agents of the linited

5
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liability conpany, define their duties, fix their
conpensation, and | end them noney and credit.

Section 4. Section 608.407, Florida Statutes, is
amended to read:

608. 407 Articles of organization.--

(1) In order to forma limted liability conpany,
articles of organization of a limted liability conpany shal
be executed and filed with the Departnent of State by one or
nore nmenbers or authorized representatives of the linted
liability conpany. The articles of organization shall set
forth:

(a) The nane of the limted liability conpany.

(b) The mailing address and the street address of the
principal office of the limted liability conpany.

(c) The nane and street address of its initial
regi stered agent for service of process in the state. The
articles of organization shall include or be acconpani ed by

the witten statenent required by s. 608.415.
" f the tim bt . I I

(d)fe)y Any other matters that the nmenbers elect to

include in the articles of organization

(2) Alimted liability conpany is forned at the tine
described in s. 608.409 if the person filing the articles of
organi zation has substantially conplied with the requirenents
of this section.

(3) The articles of organization shall be executed by
at | east one nmenber or the authorized representative of a

menber .
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(4) If thelimted liability conpany is to be managed

by one or nore nmanagers, the articles of organization nay, but

need not, include a statenent that the linmted liability

conpany is to be a manager-managed conpany.

(5) The fact that articles of organization are on file

with the Departnent of State is notice that the entity forned

in connection with the filing of the articles of organization

is alimted liability conpany fornmed under the laws of this

state and is notice of all other facts set forth in the

articles of organization.
Section 5. Section 608.408, Florida Statutes, is
anended to read:

608. 408 Execution of articles,certificate,or
statenent. - -
(1) Any articles,A certificate, or statenment required

by this chapter to be filed with the Departnent of State nust
be executed in the followi ng manner

(a) If it is the articles of organization, a
certificate of conversion, or a statenent of change of
regi stered agent or registered office, it nust be signed by a
nmenber or by the authorized representative of a nenber, and by
the new regi stered agent, if applicable; and

(b) If it is the articles a—certifi+eate of dissolution
or revocation of dissolution, it nust be signed by nenbers

havi ng the sane percentage of nenbership interests necessary
to approve the dissolution or revocation of dissolution

(2) Any person may sign a certificate through an
attorney in fact, but a power of attorney to sign a
certificate or statenent authorizing the adnission of a nenber
nmust specifically describe the adni ssion

7
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1 (3) The execution of a certificate constitutes an
2| affirmation by the person executing the certificate, under the
3| penalties of perjury, that the facts stated therein are true.
4 (4) If the articles of organization contain or any
5| other docunent authorized or required to be filed under this
6 | chapter contains a fal se statenent, one who suffers |oss by
7| reliance on the statenent nmay recover danages for the |oss
8| froma person who signed the record or caused another to sign
9]it on the person's behalf and knew the statenent to be fal se
10| at the tine the record was signed.
11 Section 6. Paragraphs (b) and (c) of subsection (1) of
12 | section 608.4081, Florida Statutes, are anended to read:
13 608.4081 Filing requirenents.--
14 (1) To be filed by the Departnent of State, a docunent
15| nust satisfy the follow ng requirenents, as supplenented or
16 | nodified by any other section of this chapter:
17 (b) The docunment nust be executed as required by s.
18 | 608. 408 s—608-407.
19 (c) The docunent nust contain any information required
20| by this chapter and may contain other information the linited
21| liability conpany elects to include.
22 Section 7. Subsections (2) and (4) of section 608. 409
23| Florida Statutes, are anended to read:
24 608. 409 Effect of filing and issuance of tinme and date
25 | endorsenent on the articles of organization.--
26 (2) The articles of organization may specify a del ayed
27 | effective tine and date of conmencenent of the linited
28 | liability conpany's existence, and if so specified, the
29 | articles of organization shall becone effective, and the
30| limted liability conpany's existence shall comence, at the
31| tinme and date specified. If a delayed effective date, but no
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time, is specified, the articles of organization shall becone
effective, and the linmited liability conpany's existence shal

commence, at the close of business on the del ayed effective
date. Unless otherwise pernitted by this chapter, a del ayed
effective date for a docunent may not be later than the 90th
day after the date on which the docunent is filed.

(4 Alimted liability conpany shall not transact
busi ness or incur indebtedness, except that which is
incidental to its organization or to obtaining subscriptions
for or paynent of contributions, until the effective date and

time of the commencenent of the linited liability conpany's

exi st ence artietes—of—organizati-on—havebeen—+fitedby—the
Pepartrent—of—State.

Section 8. Paragraphs (a) and (b) of subsection (1)
and subsections (2) and (3) of section 608.4101, Florida
Statutes, are anended to read

608. 4101 Records to be kept; right to information.--

(1) Each linmted liability conpany shall keep at its

principal office the follow ng records:

(a) A current list of the full nanes and | ast known
busi ness, residence, or mailing addresses of all nenbers, and
managers, and nanagi hg nenbers.

(b) A copy of the articles of organization, and al
certificates of conversion, and any other docunents filed with

the Departnent of State concerning the linmted liability

conpany, toget her with executed copi es of any powers of
attorney pursuant to which any articles of organization or
certificates were executed.

(2) Alimted liability conpany shall provide nenbers
and their agents and attorneys access to its records at the
limted liability conpany's principal office or other

9
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reasonabl e | ocations specified in the operating agreenment. The
limted liability conpany shall provide forner nenbers and

their agents and attorneys access for proper purposes to
records pertaining to the period during which they were
nmenbers. The right of access provides the opportunity to
i nspect and copy records during ordinary busi ness hours. The
limted liability conpany may i npose a reasonabl e charge

limted to the costs of |abor and material, for copies of
records furnished

(3) Alimted liability conpany shall furnish to a
nmenber, and to the | egal representative of a deceased nenber
or nenber under |egal disability:

(a) Wthout denmand, information concerning the linted
liability conpany's business or affairs reasonably required
for the proper exercise of the nenber's rights and perfornmance
of the nenber's duties under the operating agreenent or this
chapter; and

(b) On denand, other information concerning the
limted liability conpany's business or affairs, except to the

extent the demand or the information demanded is unreasonabl e
or otherw se inproper under the circunstances.

Section 9. Subsections (4) and (6) of section 608. 411,
Fl ori da Statutes, are anended to read

608.411 Anendnments to or restatenents of articles of
organi zation. - -

(4) If the restated articles of organization nerely
restate and integrate but do not further anend the
then-effective articles of organization, the linmted liability

conpany shall title the filing "Restated Articles of

Organi zation," together with such other words as the limted

liability conpany deens appropriate. |f the restated articles

10
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restate and integrate and al so further anmend in any respect
the then-effective articles of organization, the linted
liability conpany shall title the filing "Anended and Restated

Articles of Organization," together with such other words as
the limted liability conpany deens appropriate. In each case
described in this subsection, the docunent shall be executed
as provided in this chapter for articles of organization and
filed as provided by this chapter with the Departnent of
St ate.

(6) Upon the filing of the restated articles of
organi zation with the Departnent of State, or upon any future
effective date or tine provided in restated articles of
organi zation, the articles of organization existing prior to
such filing shall be superseded and the restated articles of
organi zation, including any further anendnent or changes made

t hereby, shall becone the linited liability conpany's articles

of organi zation. The original effective date of the linted
liability conpany's formation shall renmai n unchanged.
Section 10. Section 608.422, Florida Statutes, is
amended to read:
608. 422 Managenent of the limted liability conpany.--
(1) Unless otherwise provided in its articles of
organi zation or the operating agreenent, the linmted liability

conpany shall be a nenber-nmanaged conpany.
(2) In a nenber-nmanaged conpany, unless otherw se

provided in its articles of organi zation or operating

agr eenent :
(a) Unless—otherwseprovided—+n—the—artiectes—of
organizati-on—or—operating—agreerent—Managenent shal |l be

vested in its nmenbers or el ected managi ng nenbers in

proportion to the then-current percentage or other interest of

11
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nmenbers in the profits of the limted liability conpany owned
by all of the nenbers or el ected nanagi ng nenbers.

(b) Except as otherwi se provided in subsection (3) or
in this chapter, the decision of a najority-in-interest of the
nmenbers or el ected nmanagi ng nmenbers shall be controlling.

(3) If the articles of organization or the operating
agreenent provide for the nanagenent of the limted liability
conpany by a manager or nmnagers, the managenment of the
limted liability conpany shall be vested in a manager or
managers and the linmted liability conpany shall be a

manager - managed conpany.
(4) In a nanager-nmanaged conpany, unl ess ot herwi se

provided in its articles of organi zation or operating

agreenent :

(a) Each nanager has equal rights in the nmanagenent
and conduct of the linmted liability conpany's busi ness.

(b) Except as otherwi se provided in subsection (3) or
in this chapter, any matter relating to the business of the
limted liability conpany may be exclusively decided by the

manager or, if there is nore than one nmanager, by a najority
of the managers.

(c) A manager:

1. Must be designated, appointed, elected, renpved, or
repl aced by a vote, approval, or consent of a
majority-in-interest of the nenbers; and

2. Holds office until a successor has been el ected and
gual i fi ed, unless the nanager sooner resigns or is renoved.

(5) Action requiring the consent of nenbers or
managers under this chapter may be taken wi thout a neeting,
subject to the linmtations of s. 608.4231

12
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(6) Unless otherwise provided in the articles of

organi zation or operating agreenent,a nenber, nanagi ng

nenber, or nmanager nmay appoint a proxy to vote or otherw se
act for the nenber, nmnagi ng nenber, or nanager by signhing an

appoi ntnment instrument, either personally or by the nenber's,
nmanagi ng nenber's, or nmanager's attorney-in-fact.

(7) Unless otherwise provided in the articles of

organi zation or operating agreenent, a nenber, nanhagi ng

nenber, or Fhe nmanager er—+anagetrs nay al so hold the offices
and have such other responsibilities accorded to them by the
nmenbers and set out in the articles of organization or the
operating agreement of the limted liability conpany.

Section 11. Subsection (1) of section 608. 4225,

Fl orida Statutes, is anended to read:

608. 4225 General standards for nmanagers and nanagi ng
nenbers. - -

(1) Subject to ss. 608.4226 and 608. 423, each nmanager
and managi ng nmenber shall owe a duty of loyalty and a duty of
care tothe limted liability conpany and all of the ether
menbers of the linmted liability conpany.

(a) The duty of loyalty includes, without limtation:

1. Accounting to the limted liability conpany and
hol ding as trustee for the limted liability conpany any
property, profit, or benefit derived by such manager or
managi ng nenber in the conduct or winding up of the linted
liability conpany business or derived froma use by such
manager or nanagi ng nenber of linmited liability conpany
property, including the appropriation of a limted liability
conmpany opportunity.

2. Refraining fromdealing with the linited liability
conpany in the conduct or winding up of the limted liability

13
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conpany business as or on behalf of a party having an interest
adverse to the limted liability conpany.

3. Refraining fromconpeting with the linted
liability conpany in the conduct of the linmted liability
conpany busi ness before the dissolution of the limted
liability conpany.

(b) The duty of care is limted to refraining from
engaging in grossly negligent or reckless conduct, intentiona
m sconduct, or a knowi ng violation of |aw.

(c) Each nanager and managi ng nenber shall di scharge
the duties to the limted liability company and its ether
menbers under this chapter or under the articles of
organi zation or operating agreenent and exercise any rights
consistent with the obligation of good faith and fair dealing.

(d) A manager or nmnagi ng nenber does not violate a
duty or obligation under this chapter or under the articles of
organi zation or operating agreenent nerely because the
manager's or nanagi ng nenber's conduct furthers such nmanager's
or managi ng nenber's own interest.

(e) A manager or nmmnagi ng nenber nmay | end noney to and
transact other business with the limted liability conpany. As

to each loan or transaction, the rights and obligations of the
nmanager or nanagi ng nenber are the sane as those of a person
who is not a nenber, subject to other applicable |aw

(f) This section applies to a person w nding up the
limted liability conpany business as the personal or other
| egal representative of the last surviving nenber as if such
person were a manager or managi ng nenber

Section 12. Subsections (1) and (3) of section
608. 4226, Florida Statutes, are anended to read:

608.4226 Conflicts of interest.--
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(1) No contract or other transaction between a linited
liability conpany and one or nore of its nenbers, nmanagers, or
managi ng nenbers or any other limted liability conpany,
corporation, firm association, or entity in which one or nore
of its nenbers, nmamnagers, or nanagi ng nenbers are nanagers,
managi ng nenbers, directors, or officers or are financially
interested shall be either void or voidable because of such
relationship or interest, because such nenbers, nmmnagers, or
managi ng nenbers are present at the neeting of the nenbers,
manager s, or managi ng nmenbers or a conmittee thereof which
aut hori zes, approves, or ratifies such contract or
transacti on, or because their votes are counted for such
pur pose, if:

(a) The fact of such relationship or interest is
di scl osed or known to the nmanagers or managi ng nenbers or
conmi ttee which authorizes, approves, or ratifies the contract
or transaction by a vote or consent sufficient for the purpose
Wi t hout counting the votes or consents of such interested
nenbers, nanagers, or managi ng nenbers;

(b) The fact of such relationship or interest is
di scl osed or known to the nenbers entitled to vote and they
aut hori ze, approve, or ratify such contract or transaction by
vote or witten consent; or

(c) The contract or transaction is fair and reasonabl e
as tothe limted liability conpany at the tine it is
aut hori zed by the nanagers, nmanagi ng nenbers, a committee, or
t he nenbers.

(3) For purposes of paragraph (1)(b) only, a conflict
of interest transaction is authorized, approved, or ratified
if it receives the vote of a ngjority-in-interest of the
nmenbers entitled to be counted under this subsection.

15
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Menbership interests owned by or voted under the control of a
manager or nanagi ng nenber who has a rel ationship or interest
in the transaction described in subsection (1) may not be
counted in a vote of nmenbers to determ ne whether to
aut hori ze, approve, or ratify a conflict of interest
transacti on under paragraph (1)(b). The vote of those
nmenbership interests, however, is counted in determ ning
whet her the transaction is approved under other sections of
this act. A majority-in-interest of the nenbers, whether or
not present, that are entitled to be counted in a vote on the
transaction under this subsection constitutes a quorumfor the
pur pose of taking action under this section.

Section 13. Section 608.4227, Florida Statutes, is
amended to read:

608. 4227 Liability of nenbers, managi ng nenbers, and

managers. - -
(1) Except as provided in this chapter, neither the
nmenbers, managers, and nmanagi ng nenbers of a limted liability

conpany nor—the—fahagers—of—at+rtedtiabitty—conpany
ranaged—by—a ranager—of—fanagtng—renrber are not liable, solely

by reason of being a nenber or serving as a nmanager or

managi ng nenber, under a judgnent, decree, or order of a
court, or in any other manner, for a debt, obligation, or
liability of the limted liability conpany;

(2) Any such nenber, managi ng nenber, e+ manager, or

ot her person acting under the articles of organization or
operating agreenent of a limted liability conpany is shatH
not be liable to the limted liability conpany or to any such
ot her nenber, managi ng nenber, or manager for the nenber's,

managi ng nmenber's, e manager's, or other person's good faith

16
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reliance on the provisions of the linmited liability conpany's
articles of organization or operating agreenent; and
(3) The nenber's, nmanagi ng nenber's, er manager's, or

ot her person's duties and liabilities my be expanded or
restricted by provisions in alinmted liability conpany's
articles of organization or operating agreenent.

Section 14. Section 608.4228, Florida Statutes, is
amended to read:

608.4228 Linmtation of liability of nmanagers and

managi ng nenbers. - -

(1) A manager or a nmmnagi ng nenber shall not be
personally liable for nonetary danages to the linited
liability conpany, its nenbers,or any ot her person for any

statenent, vote, decision, or failure to act regarding
managenent or policy decisions by a nmanager or a managi ng
nmenber, unl ess:

(a) The manager or nmanagi ng nenber breached or failed
to performthe duties as a manager or nmanagi nhg nenber; and

(b) The manager's or nmanagi ng nenber's breach of, or
failure to perform those duties constitutes any of the
fol |l owi ng:

1. Aviolation of the crimnal |law, unless the nanager
or managi ng nenber had a reasonabl e cause to believe his or
her conduct was |awful or had no reasonabl e cause to believe
such conduct was unlawful. A judgnent or other fina
adj udi cati on agai nst a nmanager or managi ng nenber in any
crimnal proceeding for a violation of the crimnal |aw estops
t hat nanager or managi ng nmenber from contesting the fact that
such breach, or failure to perform constitutes a violation of
the crinminal |aw, but does not estop the manager or managi ng
nmenber from establishing that he or she had reasonabl e cause

17
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to believe that his or her conduct was |awful or had no
reasonabl e cause to believe that such conduct was unl awf ul

2. Atransaction fromwhich the nmanager or managi ng
nenber derived an inproper personal benefit, either directly
or indirectly.

3. Adistribution in violation of s. 608.426.

4. |In a proceeding by or in the right of the limted
liability conpany to procure a judgnent in its favor or by or
in the right of a nenber, conscious disregard of the best
interest of the limted liability conpany, or willfu
ni sconduct .

5. In a proceeding by or in the right of soneone other
than the limted liability conpany or a nenber, reckl essness
or an act or om ssion which was comritted in bad faith or with
mal i ci ous purpose or in a manner exhibiting wanton and willfu
di sregard of human rights, safety, or property.

(2) For the purposes of this section, the term
"reckl essness" nmeans acting, or failing to act, in conscious
di sregard of a risk known, or so obvious that it should have
been known, to the manager or managi ng nenber, and known to
t he manager or nmanagi ng nenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch action or failure to act.

(3) A manager or nmmnagi ng nenber is deened not to have
derived an inproper personal benefit fromany transaction if
the transaction and the nature of any personal benefit derived
by the manager or nmanagi ng nenber are not prohibited by state
or federal law or the articles of organization or operating
agreenent and, without further linmtation, the transaction and
the nature of any personal benefit derived by a manager or
managi ng nenber are disclosed or known to the nenbers, and the

18
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transaction was authorized, approved, or ratified by the vote
of a mpjority-in-interest of the nenbers other than the
managi ng nenber, or the transaction was fair and reasonable to
the limted liability conpany at the tine it was authorized by
t he manager or nmanagi ng nenber, notw thstanding that a nanager
or managi ng nenber received a personal benefit.

(4) The circunstances set forth in subsection (3) are
not exclusive and do not preclude the existence of other
ci rcunst ances under which a nmanager will be deened not to have
derived an inproper benefit.

Section 15. Section 608.4229, Florida Statutes, is
amended to read:

608. 4229 Indemnification of nenbers, managers,
managi ng nenbers, officers, enployees, and agents. --

(1) Subject to such standards and restrictions, if
any, as are set forth in its articles of organization or
operating agreenment, a linmted liability conpany nay, and
shal | have the power to, but shall not be required to,

i ndemmi fy and hold harm ess any nenber or nanager or other
person from and agai nst any and all clains and demands
what soever.

(2) Notwithstandi ng subsection (1), indemification or
advancenent of expenses shall not be made to or on behal f of
any nenber, manager, nanagi ng nenber, officer, enployee, or
agent if a judgment or other final adjudication establishes
that the actions, or om ssions to act, of such nenber
nmanager, managi ng nenber, officer, enployee, or agent were
material to the cause of action so adjudicated and constitute
any of the foll ow ng:

19
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1 (a) Aviolation of crimnal |aw, unless the nenber
2 | manager, managi ng nenber, officer, enployee, or agent had no
3 | reasonabl e cause to believe such conduct was unl awf ul
4 (b) A transaction fromwhich the nenber, manager
5 | managi ng nenber, officer, enployee, or agent derived an
6 | i nproper personal benefit.
7 (c) In the case of a manager or nmnagi ng nenber, a
8 | circunstance under which the liability provisions of s.
9| 608.426 are applicable.
10 (d) WIIful misconduct or a conscious disregard for
11| the best interests of the limted liability conpany in a
12 | proceeding by or in the right of the limted liability conpany
13| to procure a judgnent in its favor or in a proceeding by or in
14 | the right of a nenber.
15 Section 16. Subsections (1), (2), (3), and (6) of
16 | section 608.423, Florida Statutes, are anended to read:
17 608.423 Limted liability conpany operating agreenent;
18 | nonwai vabl e provi sions. --
19 (1) Except as otherw se provided in subsection (2),
20| all menbers of a linmted liability conpany nay enter into an
21 | operating agreenent, which need not be in witing, to regulate
22 | the affairs of the linmted liability conpany and the conduct
23| of its business, establish duties in addition to those set
24 | forth in this chapter, and to govern relations anong the
25 | nenbers, managers, and conpany. Any inconsistency between
26 | witten and oral operating agreenents shall be resolved in
27 | favor of the witten agreenent. The nenbers of a limted
28 | liability conpany nmay enter into an operating agreenment
29 | before, after, or at the tine the articles of organization are
30| filed, and the operating agreenent takes effect on the date of
31| the formation of the linmited liability conpany or on any other
20
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date provided in the operating agreenent.To the extent the

operati ng agreenment does not otherw se provide, this chapter
governs relations anong the nenbers, nmanagers, and limted
liability conpany.

(2) The operating agreenment nay not:

(a) Unreasonably restrict a right to information or
access to records under s. 608.4101

(b) Elinmnate the duty of loyalty under s. 608. 4225,
but the agreenent nay:

1. ldentify specific types or categories of activities
that do not violate the duty of loyalty, if not manifestly
unr easonabl e; and

2. Specify the nunber or percentage of nmenbers or
di sinterested nanagers that may authorize or ratify, after
full disclosure of all material facts, a specific act or
transaction that otherwi se would violate the duty of loyalty;

(c) Unreasonably reduce the duty of care under s.
608. 4225;

(d) Elinmnate the obligation of good faith and fair
deal i ng under s. 608.4225, but the operating agreenent may
determ ne the standards by which the performance of the
obligation is to be neasured, if the standards are not
mani f estly unreasonabl g;

o I et I I .

e ed " I ;

(e)tf)y Vary the requirement to wind up the limted
liability conpany's business in a case specified in this
chapter; or

(f)fg) Restrict rights of a person, other than a
manager, nenber, or transferee of a nmenber's distributiona
i nterest, under this chapter

21
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(3) The power to adopt, alter, anend, or repeal the
operating agreenment of a limted liability conpany shall be
vested in the nmenbers of the limted liability conpany unl ess

vested in the manager or nanagers of the limted liability

conpany by the articles of organization or operating
agreenent, provided that any anendnent to a witten operating
agreenent shall be in witing. The operating agreenent
adopted by the nmenbers or by the nmanager or nmnagers may be
repeal ed or altered; a new operating agreenent nmay be adopted
by the nenbers; and the nenbers may prescribe in any operating
agreenent nmade by themthat such operating agreenent nmay not
be altered, anended, or repeal ed by the manager or managers.
(6) Actions taken by the limted liability conpany in
good faith in accordance with the energency operating
agreenent have the effect of binding the linmted liability

conpany and nmay not be used to inpose liability on a nmanager
enpl oyee, or agent of the linmted liability conpany.

Section 17. Subsections (3), (6), and (8) of section
608. 4231, Florida Statutes, are anended to read:

608. 4231 Voting by nenbers and nanagers. - -

(3) If no conflicting voting provision is contained in
the articles of organization or operating agreenent:

(a) The nenbers of a limted liability conpany shal
vote in proportion to their then-current percentage or other
all ocable interest in the profits of the linmted liability
conpany or, in the case of a nenber who has assigned the
nmenber's entire econonmic interest inthe limted liability
conpany to a person who has not been adnitted as a nenber, in
proportion to the then-current percentage or other allocable
interest in the profits of the linmted liability conpany that

22
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t he assi gning nenber woul d have, had the assi gnnent not been
nade.

(b) Inall matters in which a vote is required, a vote
of a mpjority-in-interest of the nmenbers shall be sufficient
unl ess provided otherwise inthe linited liability conpany's

articles of organization or operating agreenent or this
chapter.

(6) Except as otherwi se provided in the articles of
organi zation or the operating agreenent, if the nenbers have
appoi nted nore than one nanager or nmnagi ng nenber to nanage

the business of the limted liability conpany, decisions of
t he managers or nanagi ng nenbers shall be nade by majority

vote of the managers or nmnagi ng nenbers if at a neeting, or

by unani nbus witten consent. Unless otherw se provided in the

articles of organization or operating agreenent, on any natter

that is to be voted on by one or nore nmanagers or managi ng

nenbers, the nmanagers or nmnagi ng nenbers nay vote in person

or by proxy. Wthin 10 days after obtaining such authorization

by witten consent, notice nust be given to those nanagers or

managi ng nenbers who have not consented in witing or who are

not entitled to vote on the action

(8) Unless otherwise provided in the articles of
organi zation or operating agreenent, on any matter that is to
be voted on by nenbers, the nenbers may take such action
Wi thout a neeting, without prior notice, and without a vote if
a consent or consents in witing, setting forth the action so
taken, are signed by the nmenbers having not |ess than the
m ni rum nunber of votes that would be necessary to authorize
or take such action at a neeting, but in no event by a vote of
|l ess than a najority-in-interest of the nenbers that woul d be
necessary to authorize or take such action at a neeting.

23
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Unl ess otherwi se provided in the articles of organization or
operating agreenment, on any matter that is to be voted on by
nmenber s er—manragers, the nenbers er—maRagers may vote in
person or by proxy. Wthin 10 days after obtaining such

aut hori zation by witten consent, notice nust be given to

t hose nmenbers who have not consented in witing or who are not
entitled to vote on the action

Section 18. Section 608.4235, Florida Statutes, is
amended to read:

608. 4235 Agency of nenbers and nmanagers or managi ng
nenbers. - -

(1) Subject to subsections (2) and (3):

(a) In a nenber-managed conpany, each nenber is an
agent of the limted liability conpany for the purpose of its
busi ness, and an act of a nenber, including the signing of an
instrunent inthe limted liability conpany's nane, for

apparently carrying on in the ordinary course the linited
liability conpany's business or business of the kind carried
on by the conpany binds the limted liability conpany, unless

the menber had no authority to act for the linited liability

conpany in the particular matter and the person with whomthe
nmenber was deal i ng knew or had notice that the nmenber | acked
aut hority.

(b) An act of a nmenber which is not apparently for
carrying on in the ordinary course the linited liability

conpany's business or business of the kind carried on by the
limted liability conpany binds the linmited liability conpany

only if the act was authorized by appropriate vote of the
ot her menbers.
(2) Subject to subsection (3), in a nanager-nanaged

conpany:

24
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(a) A nmenber is not an agent of the linmted liability

conpany for the purpose of its business solely by reason of
bei ng a nenber. Each manager is an agent of the linted
liability conpany for the purpose of its business, and an act
of a manager, including the signing of an instrunent in the
limted liability conpany's nane, for apparently carrying on

in the ordinary course the linted liability conpany's

busi ness or business of the kind carried on by the conpany
binds the linmited liability conpany, unless the nmanager had no

authority to act for the linmited liability conpany in the

particular matter and the person with whomthe nmanager was

deal i ng knew or had notice that the manager |acked authority.
(b) An act of a manager which is not apparently for

carrying on in the ordinary course the linited liability

conpany's business or business of the kind carried on by the
limted liability conpany binds the linmited liability conpany

only if the act was authorized under s. 608.422.

(3) Unless the articles of organization or operating
agreenent limt the authority of a nenber, any nenber of a
nenber - managed conpany or manager of a nmanager-managed conpany
may sign and deliver any instrunent transferring or affecting
the limted liability conpany's interest in real property. The

instrunent is conclusive in favor of a person who gives val ue
wi t hout knowl edge of the lack of the authority of the person
signing and delivering the instrunent.

Section 19. Section 608.4238, Florida Statutes, is
amended to read:

608. 4238 Unaut hori zed assunption of powers.--Al
persons purporting to act as or on behalf of a limted
liability conpany, having actual know edge that there was no
organi zation of alinmted liability conpany under this

25
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chapter, are jointly and severally liable for all liabilities
created while so acting except for any liability to any person
who al so had actual know edge that there was no organization
of alimted liability conpany.

Section 20. Subsection (3) of section 608.425, Florida
Statutes, is anended to read:

608.425 Limted liability conpany property.--

(3) Instrunments and docunents providing for the
acqui sition, nortgage, or disposition of property of the
limted liability conpany shall be valid and bi ndi ng upon the
limted liability conpany, if they are executed in accordance

with this chapter.

Section 21. Subsection (2) of section 608.428, Florida
Statutes, is anended to read:

608.428 Liability upon wongful distribution.--

(2) A nmenber nmay not receive a distribution froma
limted liability conpany to the extent that, after giving
effect to the distribution, aH—-ti+abitities—eof the [imted
liability conpany woul d be insol vent —ether—than—t+iabi-tties

I ‘e I N . I
e ki ’ ey I f the tim I
e , .

Section 22. Subsection (1) of section 608.432, Florida
Statutes, is anended to read:

608. 432 Assignment of nenber's interest.--

(1) Alimted liability conpany interest is assignable
in whole or in part except as provided in the articles of
organi zation or operating agreenent. The assignee of a
nmenber's interest shall have no right to participate in the
managenent of the business and affairs of a limted liability
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conpany except as provided in the articles of organization or
operati ng agreement and upon

(a) The approval of all of the nenbers of the limted
liability conpany other than the nenber assigning the linited
liability conpany interest; or

(b) Conpliance with any procedure provided for in the
articles of organization or operating H#tet—t+H-abitty

cofpany agr eenent.
Section 23. Paragraph (e) of subsection (3) of section

608.438, Florida Statutes, is anended to read:
608.438 Merger of limted liability conpany. --

(3) The plan of nerger shall set forth:

(e) If alimted liability conpany is to be the
surviving entity, and nanagenent thereof is vested in one or
nore managers or nanagi ng nenbers, the nanes and busi ness

addr esses of such nanagers or nmanagi ng nenbers.

Section 24. Subsections (1) and (2) of section
608. 441, Florida Statutes, are anended to read:

608. 441 Dissolution.--

(1) Alimted liability conpany organi zed under this
chapter shall be dissolved, and the limted liability

conpany's affairs shall be concluded, upon the first to occur
of any of the follow ng events:

(a) At the tine specified in the articles of
organi zation or operating agreenent, but if no such tine is
set forth in the articles of organization or operating
agreenent, then the limted liability conpany shall have a
per pet ual exi stence;

(b) Upon the occurrence of events specified in the
articles of organization or operating agreenent;
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(c) Unless otherwise provided in the articles of
organi zation or operating agreenent, upon the witten consent
of all of the nenbers of the linmted liability conpany;

(d) At any tine there are no nenbers; however, unless
ot herwi se provided in the articles of organization or
operating agreenent, the linmted liability conpany is not
di ssol ved and is not required to be wound up if, within 90
days, or such other period as provided in the articles of
organi zation or operating agreenent, after the occurrence of
the event that ternminated the continued nenbership of the |ast
remai ni ng nenber, the personal or other |egal representative
of the last renmmining nenber agrees in witing to continue the
limted liability conpany and agrees to the admi ssion of the
personal representative of such nmenber or its nom nee or
designee to the linted liability conpany as a nenber
effective as of the occurrence of the event that term nated
t he continued nenbership of the last renmi ni ng nenber; or

(e) The entry of an order of dissolution by a circuit
court pursuant to subsection (3).

(2) So long as the limted liability conpany continues
to have at | east one remaining nenber, and except as provided
in paragraph (1)(d) or as otherwi se provided in the articles

of organi zati on or operating agreenent, the death, retirenent,
resignation, expulsion, bankruptcy, or dissolution of any
nmenber or the occurrence of any other event that terninates
t he continued nenbershi p of any nenber shall not cause the
limted liability conpany to be dissol ved, and upon the
occurrence of any such event, the limted liability conpany
shall be continued wi thout dissolution

Section 25. Subsection (3) of section 608.444, Florida
Statutes, is anended to read:
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608. 444 Distribution of assets upon dissolution.--In
settling accounts after dissolution of alinmted liability
conpany, the assets of the limted liability conpany nust be
distributed in the foll owi ng order

(3) Except as provided in the articles of organization
or the operating agreenent, to nenbers pro rata in proportion
to their then-current percentage, or other interests in the
profits, of the limted liability conpany.

Section 26. Subsection (6) of section 608.445, Florida
Statutes, is anended to read:

608.445 Articles of dissolution.--The articles of
di ssolution shall set forth:

(6) The fact that there are no suits pendi ng agai nst
the limted liability conpany in any court or that adequate

provi sion has been nmade for the satisfaction of any judgnent,
order, or decree which may be entered against it in any
pendi ng suit.

Section 27. Subsection (2) of section 608.446, Florida
Statutes, is anended to read:

608.446 Filing of articles of dissolution.--

(2) The certificate of dissolution shall be returned
to the representative of the dissolved linmted liability
conpany. Upon the issuance of such certificate of dissolution
the existence of the limted liability conpany shall cease,

except for the purpose of suits, other proceedings, and
appropriate action as provided in this chapter. The nmanager or
managers in office at the tinme of dissolution, or the
survivors of them or, if none, the nenbers, shall thereafter
be trustees for the nenbers and creditors of the dissolved
limted liability conpany; and as such the trustees shall have
authority to distribute any eenpany property of the linted
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liability conpany discovered after dissolution, to convey rea

estate, and to take such other action as nay be necessary on
behal f of and in the nanme of such dissolved linmted liability
conpany.

Section 28. Subsection (2) of section 608.449, Florida
Statutes, is anended to read:

608. 449 Gounds for judicial dissolution.--Acircuit
court may dissolve a linmited liability conpany:

(2) In a proceeding by a manager or nenber if it is
establ i shed that:

(a) The managers, nmanagi ng nenbers, or nenbers are

deadl ocked in the nanagenent of the limted liability conpany
affairs, the nenbers are unable to break the deadl ock, and
irreparable injury to the limted liability conpany is
t hreat ened or being suffered; or

(b) The limted liability conpany's assets are being
m sappropriated or wasted

Section 29. Subsections (1) and (2) of section
608. 463, Florida Statutes, are anended to read:

608. 463 Service of process.--

(1) Process against alimted liability conpany may be
served:

(a) In accordance with chapter 48 or chapter 49, as if
the limted liability conpany were a partnership.

(b) Upon the registered agent at the agent's street
addr ess.
(2) Any notice to or demand on a linited liability

conpany organi zed pursuant to this chapter nay be nade
(a) By delivery to a manager of the linmted liability

conpany, if the nanagenent of the limted liability conpany is
vested in one or nore nanagers a+managet, or by delivery to a
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nmenber, if the managenent of the |limted liability conpany is
vested in the nenbers.

(b) By nailing a witing, which notice or demand in
witing is mailed to the registered office of the limted
liability conpany in this state or to another address in this
state which is the principal office of the linmited liability
conpany.

Section 30. Subsection (1) of section 608.504, Florida
Statutes, is anended to read:

608. 504 Anmended certificate of authority.--

(1) A foreignlimted liability conpany authorized to

transact business in this state shall nake application to the
Departnent of State to obtain an anmended certificate of
authority if any statenent in the limted liability conpany's

application was false or becones fal se due to change in
circunstances or if the foreign limted liability conpany
changes:

(a) Its limted liability conpany nane.

(b) The period of its duration

(c) The jurisdiction of its organization

Section 31. Subsection (2) of section 608.507, Florida
Statutes, is anended to read:

608. 507 Registered office and regi stered agent of
foreign limted liability conpany.--Each foreign linted
liability conpany in this state nust continuously maintain in
this state:

(2) A registered agent, which who nmay be either

(a) An individual who resides in this state and whose
busi ness office is identical with the registered office; or
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e I . . I e i I
e e busi e e id eal
T . offiee:
(b)te)r A foreign or donestic entity eorpoeration——or

fereign—tmited—t+abitty—econpany authorized to transact

business in this state which has a the business office of
whi-eh—s identical with the registered office.

Section 32. Section 608.704, Florida Statutes, is
created to read

608. 704 Reservation of power to anmend or repeal.--The

Legi sl ature has the power to anend or repeal all or part of

this chapter at any tine, and all donestic and foreign linited

liability conpani es subject to this chapter shall be governed

by the anendnent or repeal
Section 33. Section 608.705, Florida Statutes, is
created to read

608. 705 Effect of repeal of prior acts.--

(1) Except as provided in subsection (2), the repea

of a statute by this chapter does not affect:

(a) The operation of the statute or any action taken

under it before its repeal, including, without limting the

generality of the foregoing, the continuing validity of any

provision of the articles of organization, regul ations, or

operating agreenments of alimted liability conpany authorized

by the statute at the tine of its adoption;

(b) Any ratification, right, renedy, privilege,

obligation, or liability acquired, accrued, or incurred under

the statute before its repeal

(c) Any violation of the statute, or any penalty,

forfeiture, or punishnment incurred because of the violation

before its repeal

32

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

ENROLLED
2002 Legislature

(d) Any p

CS/HB 787, First Engrossed

roceedi ng, nerger, sale of assets,

reorgani zati on,

or dissolution commenced under the statute

before its repeal, and the proceeding, nerger, sale of assets,

reorgani zati on,

or dissolution may be conpl eted in accordance

with the statute

as if it had not been repeal ed.

(2) If a

penalty or puni shnent inposed for violation

of a statute is

reduced by this chapter, the penalty or

puni shnent if no

t already inposed shall be inposed in

accordance with

this chapter.

Section 3
2002.

4. This act shall take effect October 1,
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