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l. Summary:

This committee subgtitute exempts the following records held by the Department of Agriculture
and Consumer Services from public access requirements.

$ Theredtricted-use license number of any person engaged in the aeria gpplication of
pesticides, fertilizers, or seed; and

$ Theflight plan of any person flying aircraft for the aeria gpplication of pedticides, fertilizers,
or seed for 24-hours after the flight.

The public necessity for the exemption isthat this information could be used by aterrorist in the
planning and commission of an act of terrorism. As provided for in the Open Government Sunset
Review Act of 1995, this exemption would stand repealed October 2, 2007, unless reviewed and
saved from reped through reenactment.

This committee substitute amends section 119.07 of the Horida Statutes.
Il. Present Situation:

Public RecordsL aw - Articlel, s. 24(a), FHoorida Congtitution, expresses FHorida s public policy
regarding access to government records as follows:

Every person has the right to ingpect or copy any public records made or received in
connection with the officid business of any public body, officer, or employee of the Sate,
or persons acting on their behaf, except with respect to records exempted pursuant to this
section or pecificaly made confidentid by this Condtitution. This section specificaly



BILL: CS/SB 970 Page 2

includes the legiddive, executive, and judicid branches of government and each agency
or department crested thereunder; counties, municipaities, and digtricts, and each
congtitutiond officer, board, and commission, or entity created pursuant to law or this
Condtitution.

Articlel, s. 24(c), Florida Condtitution, does, however, permit the Legidature to provide by
generd law for the exemption of records from public records requirements. The generd law
must sate with specificity the public necessity judtifying the exemption and must be no broader
than necessary to accomplish its purpose.

Public policy regarding access to government records is also addressed in the Florida Statutes.
Section 119.07(1)(a), F.S., provides that:

Every person who has custody of a public record shall permit the record to be inspected
and examined by any person desiring to do so, a areasonable time, under reasonable
conditions, and under supervison by the custodian of the public record or the custodian’s
designee.

Section 119.15, F.S., the Open Government Sunset Review Act of 1995, provides that an
exemption may be created or maintained only if it serves an identifiable public purpose and may
be no broader than is necessary to meet the public purpose it serves. An identifiable public
purposeis served if the exemption meets one of the following purposes, and the Legidature finds
that the purpose is sufficiently compelling to override the strong public policy of open
government and cannot be accomplished without the exemption:

1. Allowsthe gae or its palitica subdivisonsto effectively and efficiently
adminigter agovernmenta program, which adminigtration would be
ggnificantly impaired without the exemption;

2. Protectsinformation of a sengtive persond nature concerning individuds, the
release of which information would be defamatory to such individuals or
cause unwarranted damage to the good name or reputation of such individuds
or would jeopardize the safety of such individuals. However, in exemptions
under this subparagraph, only information that would identify the individuas
may be exempted; or

3. Protectsinformation of a confidentia nature concerning entities, including,
but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a busness
advantage over those who do not know or use it, the disclosure of which
information would injure the affected entity in the marketplace.

1 Whiles 119.15, F.S,, contains reguirements for the crestion of exemptions, the requirementsthat are statutory requirements
are not binding on future sessons of the Legidature.
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Regulation of Aerial Applicators - Chapter 388, F.S., authorizes the Department of
Agriculture and Consumer Services (the “department”) to control arthropods, such as
mosquitoes to protect human hedth, promote the economic development of the sate, and
facilitate the enjoyment of its naturd atractions by reducing the number of pestiferous

and disease-carrying arthropods. Chapter 487, F.S., authorizes the department to regulate
the distribution, sale, and use of pesticides and to protect people and the environment
from the adverse effects of pedticides. The department is authorized to regulate the sde
and use of agriculturd fertilizers under ch. 576, F.S., and the use of seed under

ch. 578, F.S. Records made for compliance with requirements under chs. 487, 570, 576,
or 578, F.S,, are public records.

The department’ s genera authority isfound in ch. 570, F.S. Generdly, the department
has authority to adopt rules to administer the provisions found in those chapters. The
department, however, is not authorized to regulate the agrid applicators used to apply the
products.

Effect of Proposed Changes:

Section 1. This committee subgtitute exempts the following records held by the Department of
Agriculture and Consumer Services from public access requirements:

$ The restricted-use license number of any person engaged in the aeria gpplication of
pesticides, fertilizers, or seed; and

$ Theflight plan of any person flying aircraft for the aerid application of pesticides, fertilizers,
or seed for 24-hours after the flight.

The public necessity for the exemption is that thisinformation could be used by aterrorist in the
planning and commission of an act of terrorism. As provided for in the Open Government Sunset
Review Act of 1995, this exemption would stand repealed October 2, 2007, unless reviewed and
saved from reped through reenactment.

Section 2. Provides atatement of the public necessity for the exemption.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:

Articlel, s. 24(c) of the State Condtitution, authorizes the Legidature to create
exemptions to public records and meetings requirements

... provided that such law shdl state with specificity the public necessty
justifying the exemption and shall be no broader than necessary to accomplish the
stated purpose of the law.
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The bill is narrowly tailored to meet the condtitutiona requirement that it be no broader
than necessary to accomplish its purpose.

C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




