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SENATE AMENDMVENT
Bill No. HB 67-E
Anmendnment No. Bar code 083132

CHAMBER ACTI ON
Senat e House

Senator Smith noved the foll ow ng anendnent:

Senate Amendment (with title amendment)
Del ete everything after the enacting cl ause

and insert:

Section 1. Subsection (2) of section 766.112, Florida
Statutes, is anended to read:

766. 112 Conparative fault.--

(2) In an action for damages for personal injury or
wrongful death arising out of nmedical nalpractice, whether in
contract or tort, when an apportionnent of danmges pursuant to
S. 768.81 is attributed to a the board of trustees of a state
uni versity Regents, the court shall enter judgnent against the
board of trustees Regents on the basis of the board' s steh
patrty—s percentage of fault and not on the basis of the
doctrine of joint and several liability. The sol e renedy

available to a claimant to collect a judgnent or settlenent

agai nst a board of trustees damages, subject to the provisions

of this subsection, agarnst—theBeard—of—Regents shall be
pursuant to s. 768. 28.
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Section 2. Subsections (1) and (2) of section 768. 28,
Fl orida Statutes, are anended to read

768. 28 Wiiver of sovereign immunity in tort actions;
recovery limts; limtation on attorney fees; statute of
limtations; exclusions; indemification; risk managenent
pr ogr ans. - -

(1) In accordance with s. 13, Art. X of the State
Constitution, the state, for itself and for its agencies or
subdi vi si ons, hereby wai ves sovereign inmmunity for liability
for torts, but only to the extent specified in this act.
Actions at | aw against the state or any of its agencies or
subdi vi sions to recover damages in tort for noney danmmges
agai nst the state or its agencies or subdivisions for injury
or loss of property, personal injury, or death caused by the
negl i gent or wongful act or omi ssion of any enpl oyee of the
agency or subdivision while acting within the scope of the
enpl oyee' s office or enploynent under circunstances in which
the state or such agency or subdivision, if a private person
would be liable to the claimant, in accordance with the
general laws of this state, nmay be prosecuted subject to the
limtations specified in this act. G her than an action

agai nst a state university board of trustees, which nust be

brought in the county in which that university's main canpus

is located or in which it maintains a substantial presence for

the transaction of its custonary business, any such action may

be brought in the county where the property in litigation is
| ocated or, if the affected agency or subdivision has an
office in such county for the transaction of its customary
busi ness, where the cause of action accrued.

(2) As used in this act, "state agencies or
subdi vi si ons" include the executive departnents, the
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Legi sl ature, the judicial branch (including public defenders),
and the i ndependent establishnments of the state, including
state university boards of trustees; counties and

nmuni ci palities; and corporations prinmarily acting as
instrunentalities or agencies of the state, counties, or
nmuni ci palities, including the Spaceport Florida Authority.

Section 3. Subsection (5) of section 626.852, Florida
Statutes, is anended to read:

626. 852 Scope of this part.--

(5) This part does not apply to any enpl oyee or agent
of a state university the board of trustees Regents providing
services in support of any self-insurance program created
under s. 240.213 or s. 1004. 24 adopted—by—such—Board—of
Regents.

Section 4. The anmendnents to sections 766.112(2) and

768. 28(1) and (2) shall apply to actions filed on or after
July 1, 2002.

Section 5. Subsections (9) and (10) are added to
section 766.302, Florida Statutes, to read:

766.302 Definitions; ss. 766.301-766.316.--As used in
Ss. 766. 301-766. 316, the term

(9) "Fanily nenber" neans a father, nother, or |ega

guar di an.
(10) "Family residential or custodial care" neans care

normal |y rendered by trained professional attendants which is

beyond the scope of child care duties, but which is provided

by famly nenbers. Fanily nenbers who provi de nonprof essi ona

residential or custodial care may not be conpensated under

this act for care that falls within the scope of child care

duties and other services nornmally and gratuitously provided

by famly nenbers. Fanily residential or custodial care shal
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be perfornmed only at the direction and control of a physician

when such care is nedically necessary. Reasonabl e charges for

expenses for famly residential or custodial care provided by

a fanmly nenber shall be determ ned as foll ows:

(a) If the famly nenber is not enpl oyed, the per-hour

val ue equal s the federal mni mum hourly wage.

(b) If the famly nmenber is enployed and elects to

| eave that enploynent to provide such care, the per-hour val ue

of that care shall equal the rates established by Medicaid for

private-duty services provided by a hone health aide. Afanily

nmenber or a conbination of fanmly nenbers providing care in

accordance with this definition may not be conpensated for

nore than a total of 10 hours per day. Family care is in lieu

of professional residential or custodial care, and no

prof essional residential or custodial care may be awarded for

the period of tine during the day that fanmly care is being

provi ded.
(c) The award of family residential or custodial care

as defined in this section shall not be included in the

current estinmates for purposes of s. 766.314(9)(c).

Section 6. Paragraph (a) of subsection (1) of section
766.31, Florida Statutes, is anended to read:

766.31 Administrative |law judge awards for
birth-related neurol ogical injuries; notice of award. --

(1) Upon deternmining that an infant has sustai ned a
birth-related neurological injury and that obstetrica
services were delivered by a participating physician at the
birth, the adninistrative |law judge shall nmake an award
provi di ng conpensation for the following itens relative to
such injury:

(a) Actual expenses for nedically necessary and
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reasonabl e nedi cal and hospital, habilitative and training,
famly residential or custodial care, professional

residential, and custodial care and service, for nedically
necessary drugs, special equipnment, and facilities, and for
related travel. However, such expenses shall not include:

1. Expenses for itens or services that the infant has
received, or is entitled to receive, under the | aws of any
state or the Federal CGovernnent, except to the extent such
excl usi on may be prohibited by federal |aw

2. Expenses for itens or services that the infant has
received, or is contractually entitled to receive, from any
prepai d health plan, health maintenance organi zation, or other
private insuring entity.

3. Expenses for which the infant has received
rei rbursenent, or for which the infant is entitled to receive
rei mbursenent, under the laws of any state or the Federa
CGovernnment, except to the extent such exclusion nmay be
prohi bited by federal |aw.

4. Expenses for which the infant has received
rei mbursenent, or for which the infant is contractually
entitled to receive rei nbursenent, pursuant to the provisions
of any health or sickness insurance policy or other private
i nsurance program

Expenses i ncluded under this paragraph shall be linted to
reasonabl e charges prevailing in the sane community for
simlar treatnment of injured persons when such treatnent is
paid for by the injured person

Section 7. Paragraph (c) of subsection (4) of section
766.314, Florida Statutes, is anended to read:

766. 314 Assessnents; plan of operation.--
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(4) The follow ng persons and entities shall pay into
the association an initial assessment in accordance with the
pl an of operation:

(c) On or before Decenber 1, 1988, each physician
| icensed pursuant to chapter 458 or chapter 459 who w shes to
participate in the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan and who otherwi se qualifies as a
partici pati ng physician under ss. 766.301-766.316 shall pay an
initial assessnent of $5,000. However, if the physician is
either a resident physician, assistant resident physician, or
intern in an approved postgraduate training program as
defined by the Board of Medicine or the Board of Osteopathic
Medi cine by rule, and is supervised in accordance with program

requi renments established by the Accreditati on Council for

Graduat e Medi cal Education by a physician who is participating

in the plan, such resident physician, assistant resident
physician, or intern is deened to be a participating physician
wi t hout the paynent of the assessment. Participating

physi cians al so i nclude any enpl oyee of the Board of Regents
who has paid the assessnent required by this paragraph and
paragraph (5)(a), and any certified nurse midw fe supervised
by such enpl oyee. Participating physicians include any
certified nurse nidw fe who has paid 50 percent of the
physi ci an assessnent required by this paragraph and paragraph
(5)(a) and who is supervised by a participating physician who
has paid the assessnent required by this paragraph and

par agraph (5)(a). Supervision for nurse nmidw ves shall require

that the supervising physician will be easily available and
have a prearranged plan of treatnent for specified patient
probl ens which the supervised certified nurse mdw fe e+
physieiran may carry out in the absence of any conplicating
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features. Any physician who elects to participate in such
plan on or after January 1, 1989, who was not a participating
physician at the tinme of such election to participate and who
ot herwi se qualifies as a participating physician under ss.
766. 301- 766. 316 shall pay an additional initial assessment
equal to the npbst recent assessnment nade pursuant to this
par agr aph, paragraph (5)(a), or paragraph (7)(b).

Section 8. If any law that is anmended by this act was

al so anended by a | aw enacted at the 2002 Regul ar Sessi on of

the Legislature, such | aws shall be construed as if they had

been enacted at the sane session of the Legislature, and ful

ef fect should be given to each if that is possible.

Section 9. This act, except for this section and
sections 5, 6, 7, 8, and 9, which shall take effect upon
beconing a law, shall take effect January 7, 2003.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
Del ete everything before the enacting clause

and insert:
A bill to be entitled

An act relating to liability; anending s.
766. 302, F.S.; defining the terns "famly
menber" and "family residential or custodial
care"; anmending s. 766.31, F.S.; authorizing
conpensation awards for professional or famly
residential or custodial care; anending s.
766. 314, F.S.; revising requirenents for
assessnents used for certain supervised
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personnel ; anending s. 762.112, F.S.
prescribing applicability of provisions
relating to conparative fault to boards of
trustees; anending s. 768.28, F.S.; providing
venue in actions brought agai nst boards of
trustees; providing applicability of provisions
relating to wai ver of sovereign inmmunity to
boards of trustees; anmending s. 626.852, F.S.
providing inapplicability of provisions
relating to insurance adjusters to enpl oyees
and agents of a board of trustees; providing
for construction of |laws enacted at the 2002
Regul ar Session in relation to this act;
providing effective dates.
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