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A Dbill to be entitled

An act relating to insurance; anending s. 501.212, F. S.;
del eting an exclusion from application of deceptive and
unfair trade practices provisions to the Departnent of

| nsurance; creating s. 624.156, F.S.; providing that
certain consunmer protection |aws apply to the business of
i nsurance; anending s. 627.041, F.S.; revising
definitions; anmending s. 627.062, F.S.; specifying
nonappl i cati on to professional medical nalpractice

i nsurance; anending s. 627.314, F.S.; revising certain
authori zed actions multiple insurers may engage in
together; prohibiting certain conduct on the part of
insurers; anmending s. 627.357, F.S.; deleting a

prohi bition against form ng a nedical mal practice self-

i nsurance fund; anending s. 627.4147, F.S.; revising
certain notification criteria; providing for application
of a discount or surcharge or alternative nethod based on
| oss experience in determning the premumpaid by a

heal th care provider; providing requirenments; providing a
[imtation; amending s. 627.912, F.S.; increases the limt
on a fine; requiring provision of certain financial
information to the Ofice of Insurance Regul ati on;
authorizing an admnistrative fine for failure to conply;
requiring the director of the office to prepare and subnit
to the Governor and Legislature an annual report; creating
S. 627.41491, F.S.; requiring the Ofice of Insurance
Regul ation to provide health care providers with a ful

di scl osure of certain rate conparison information each
year; creating s. 627.41493, F.S.; requiring a nedica

mal practice insurance rate roll back; providing for
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subsequent i ncreases under certain circunstances;

requi ring approval for use of certain nedical nalpractice
i nsurance rates; creating s. 627.41495, F.S.; providing
for consuner participation in review of medical

mal practice rate changes; providing for public inspection;
provi ding for adoption of rules by the Ofice of Insurance
Regul ation; creating s. 627.41497, F.S.; requiring certain
medi cal mal practice insurance rates to be set by the
director of the Ofice of Insurance Regul ation; providing
for approval of rate filings; requiring insurers to apply
for certain rates, schedul es, and nanual s; providing
procedures for application and review, providing review
criteria; providing approval standards; authorizing the
office to require certain additional information for
review, requiring adoption of certain rules; providing for
reports of certain information; requiring the office to
retain such reports for a tine certain; requiring nedica
mal practice insurers to file certain information with the
of fice; authorizing the office to review rates, schedul es,
manual s, or rate changes at any time for certain purposes;
provi di ng procedures; requiring the office to issue orders
for setting new rates; prohibiting the office from
prohibiting insurers from paying certain acquisition costs
for certain purposes; providing application; excluding
certain judgnment or settlenent anounts, taxable costs, and
attorney's fees frominclusion in an insurer's rate base;
authorizing the Ofice of Insurance Regul ation to adopt

rul es; providing an effective date.

60| Be It Enacted by the Legislature of the State of Florida:

Page 2 of 26

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90

HB 1129 2003

Section 1. Subsection (4) of section 501.212, Florida
Statutes, is anended to read:

501.212 Application.--This part does not apply to:

(4) Anry—personor—activity regulated underlaws
adm-pi-stered—-by—the Departwent—oftnsurance—or Banks and savi ngs
and | oan associ ations regul ated by the Departnent of Banking and
Fi nance or banks or savings and | oan associ ati ons regul ated by
f ederal agenci es.

Section 2. Section 624.156, Florida Statutes, is created
to read:

624. 156 Applicability of consuner protection |laws to the

busi ness of i nsurance. --

(1) Notwi thstanding any provision of law to the contrary,

t he busi ness of insurance shall be subject to the laws of this

state applicable to any other business, including, but not
limted to, the Florida Cvil R ghts Act of 1992 set forth in
part | of chapter 760, the Florida Antitrust Act of 1980 set

forth in chapter 542, the Florida Deceptive and Unfair Trade

Practices Act set forth in part Il of chapter 501, and the

consuner protection provisions contained in chapter 540. The

protections afforded consuners by chapters 501, 540, 542, and

760 shall apply to insurance consuners.

(2) Nothing in this section shall be construed to

prohi bit:
(a) Any agreenent to collect, conpile, and di ssem nate

hi storical data on paid clains or reserves for reported cl ai ns,

provi ded such data is contenporaneously transnitted to the

O fice of Insurance Regul ati on and made avail able for public

i nspecti on.
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(b) Participation in any joint arrangenent established by

law or the Ofice of Insurance Regul ation to assure availability

of i nsurance.

(c) Any agent or broker, representing one or nore

insurers, fromobtaining fromany insurer such agent or broker

represents information relative to the prem umfor any policy or

risk to be underwitten by that insurer.

(d) Any agent or broker fromdisclosing to an insurer the

agent or broker represents any quoted rate or charge offered by

anot her insurer represented by that agent or broker for the

purpose of negotiating a |lower rate, charge, or termfromthe

i nsurer to whomthe disclosure is nade.

(e) Any agents, brokers, or insurers fromusing, or

participating with nultiple insurers or reinsurers for

underwiting, a single risk or group of risks.

Section 3. Subsections (3) and (4) of section 627.041,
Florida Statutes, are anended to read:

627.041 Definitions.--As used in this part:

(3) "Rating organization" neans every person, other than
an authorized insurer, whether |ocated within or outside this

state, who has as his or her object or purpose the collecting,

conpiling, and dissem nating historical data on paid clains or

reserves for reported clai ns mraking—of+rates—rating—pltans—or
rati-ng—systens. Two or nore authorized insurers that act in
concert for the purpose of collecting, conpiling, and

di ssem nating historical data on paid clains or reserves for
reported clai ns making—+rates—rating—plans—or—rating—systens,
and that do not operate within the specific authorizations
contained in ss. 627.311, 627.314(2), 4~ and 627.351, shall be
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deened to be a rating organi zation. No single insurer shall be

deened to be a rating organization.
(4) "Advisory organization" mnmeans every group

associ ation, or other organization of insurers, whether |ocated

wWithin or outside this state, which prepares policy forns e+

Section 4. Subsection (7) is added to section 627.062,
Florida Statutes, to read:

627. 062 Rate standards.--

(7) This section shall not apply to professional nedica

mal practi ce insurance.
Section 5. Section 627.314, Florida Statutes, is anended
to read:

627.314 Concerted action by two or nore insurers. --

(1) Subject to and in conmpliance with the provisions of
this part authorizing insurers to be nenbers or subscribers of
rating or advisory organizations or to engage in joint
underwiting or joint reinsurance, two or nore insurers may act
in concert with each other and with others with respect to any
matters pertaining to:

(a) Collecting, conpiling, and dissem nating historical
data on paid clains or reserve for reported clains Fhe—waking—of
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(b) The preparation or making of insurance policy or bond

forms, whderwiting—ruless surveys, inspections, and
i nvesti gati ons;

" ho f Lohi e | o I
Faformation—-and-data;- or

(c)eed) The carrying on of research.

(2) Wth respect to any matters pertaining to the nmaking
of rates or rating systens; the preparation or naking of
i nsurance policy or bond forns, underwiting rules, surveys,
i nspections, and investigations; the furnishing of |oss or
expense statistics or other information and data; or the
carrying on of research, two or nore authorized insurers having
a comon ownership or operating in the state under common
managenment or control are hereby authorized to act in concert
bet ween or anong thensel ves the sanme as if they constituted a
single insurer. To the extent that such matters relate to
cosurety bonds, two or nore authorized insurers executing such
bonds are hereby authorized to act in concert between or anong

t hensel ves the sane as if they constituted a single insurer.

(3)(a) Menbers and subscribers of rating or advisory

organi zati ons may use the rates—+rating—systens—uhderwiting
rues—or policy or bond forns of such organi zations, either

consistently or intermttently—but—except—as—providedin
subseection{2)—anrd-ss—6274311t and 627351 —they shall—not—agree
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(b)fe)» This subsection does not apply as to workers'

conpensation and enployer's liability insurances.

(4)65)> Upon conpliance with the provisions of this part

applicable thereto, any rating organization or advisory

organi zation, and any group, association, or other organi zation
of authorized insurers which engages in joint underwiting or
joint reinsurance through such organization or by standing
agreenent anong the menbers thereof, may conduct operations in
this state. As respects insurance risks or operations in this
state, no insurer shall be a nenber or subscriber of any such
organi zation, group, or association that has not conplied with
the provisions of this part applicable to it.

(5)66)> Notw thstanding any other provisions of this part,
insurers shall not participate directly or indirectly in the
del i berations or decisions of rating organizations on private
passenger autonobile insurance. However, such rating
organi zati ons shall, upon request of individual insurers, be
required to furnish at reasonable cost the rate indications

resulting fromthe | oss and expense statistics gathered by them
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I ndi vi dual insurers nmay nodify the indications to reflect their

i ndi vi dual experience in determning their own rates. Such rates
shall be filed with the departnment for public inspection
whenever requested and shall be available for public
announcenent only by the press, departnent, or insurer.

Section 6. Subsection (10) of section 627.357, Florida
Statutes, is anended to read:

627.357 Medical mal practice self-insurance.--

10y —A-self-insurancefund-may not—be fornmed under—this
section-after October 11992

Section 7. Section 627.4147, Florida Statutes, is anmended
to read:

627.4147 Medical nal practice insurance contracts. --

(1) In addition to any other requirenents inposed by |aw,
each self-insurance policy as authorized under s. 627.357 or
i nsurance policy providing coverage for clains arising out of
the rendering of, or the failure to render, nedical care or
services, including those of the Florida Medical Ml practice
Joint Underwriting Association, shall include:

(a) A clause requiring the insured to cooperate fully in
the revi ew process prescribed under s. 766.106 if a notice of
intent to file a claimfor nedical malpractice is nade agai nst
t he insured.

(b)1. Except as provided in subparagraph 2., a cl ause
aut hori zing the insurer or self-insurer to determ ne, to nmake,
and to conclude, without the perm ssion of the insured, any
of fer of adm ssion of liability and for arbitration pursuant to
S. 766.106, settlenent offer, or offer of judgnent, if the offer
is within the policy limts. It is against public policy for any
i nsurance or self-insurance policy to contain a clause giving
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the insured the exclusive right to veto any offer for adm ssion

of liability and for arbitration nmade pursuant to s. 766. 106,
settlenment offer, or offer of judgnment, when such offer is
within the policy limts. However, any offer of admi ssion of
ltability, settlenment offer, or offer of judgnent nmade by an

i nsurer or self-insurer shall be nmade in good faith and in the
best interests of the insured.

2.a. Wth respect to dentists |licensed under chapter 466,
a clause clearly stating whether or not the insured has the
exclusive right to veto any offer of adm ssion of liability and
for arbitration pursuant to s. 766.106, settlenment offer, or
of fer of judgnment if the offer is within policy limts. An
insurer or self-insurer shall not make or conclude, w thout the
perm ssion of the insured, any offer of admi ssion of liability
and for arbitration pursuant to s. 766.106, settlenent offer, or
of fer of judgnent, if such offer is outside the policy limts.
However, any offer for adm ssion of liability and for
arbitration made under s. 766. 106, settlenent offer, or offer of
j udgnment nmade by an insurer or self-insurer shall be made in
good faith and in the best interest of the insured.

b. If the policy contains a clause stating the insured
does not have the exclusive right to veto any offer or adm ssion
of liability and for arbitration nmade pursuant to s. 766. 106,
settlenent offer or offer of judgnment, the insurer or self-
insurer shall provide to the insured or the insured' s |egal
representative by certified nail, return receipt requested, a
copy of the final offer of admi ssion of liability and for
arbitration made pursuant to s. 766.106, settlenent offer or
of fer of judgnent and at the same tine such offer is provided to

the claimant. A copy of any final agreenent reached between the
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insurer and claimant shall al so be provided to the insurer or

his or her |legal representative by certified mail, return
recei pt requested not nore than 10 days after affecting such
agr eenent .

(c) Aclause requiring the insurer or self-insurer to
notify the insured no | ess than 90 60 days prior to the

effective date of a rate increase or cancellation of the policy

or contract and, in the event of a determ nation by the insurer
or self-insurer not to renew the policy or contract, to notify
the insured no | ess than 90 60 days prior to the end of the
policy or contract period. If cancellation or nonrenewal is due
to nonpaynent or |loss of |icense, 10 days' notice is required.

(2) In determining the premumpaid by any health care

provider, a nedical mal practice insurer shall apply a di scount

or surcharge based on the provider’s | oss experience, including

state disciplinary action, or shall establish an alternative

nmet hod gi ving due consideration to the provider’s | oss

experience. The insurer shall include a schedule of all such

di scounts and surcharges or a description of such alternative

nmethod in all filings the insurer nmakes with the director of the

O fice of I nsurance Regul ation. Such schedul e or description of

alternative nethod shall also be provided to policyhol ders or

prospective policyholders. No nedical malpractice liability

insurer may use any rate or charge any prem um unl ess the

insurer has filed such schedule or alternative nethod with the

director and the director has approved such schedul e or

alternati ve net hod. } j
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. i cal : : |  essional :

(3) This section shall apply to all policies issued or
renewed after July 1, 2003 October—1,—1985.

Section 8. Section 627.912, Florida Statutes, is anended
to read:
627.912 Professional liability clainms and actions; reports

by insurers; annual reports.--

(1) Each self-insurer authorized under s. 627.357 and each
insurer or joint underwiting association providing professiona
l[iability insurance to a practitioner of nedicine |licensed under
chapter 458, to a practitioner of osteopathic nedicine |icensed
under chapter 459, to a podiatric physician |icensed under
chapter 461, to a dentist |icensed under chapter 466, to a
hospital |icensed under chapter 395, to a crisis stabilization
unit licensed under part |1V of chapter 394, to a health
mai nt enance organi zation certificated under part | of chapter
641, to clinics included in chapter 390, to an anbul atory
surgical center as defined in s. 395.002, or to a nenber of The
Florida Bar shall report in duplicate to the Departnent of
| nsurance any claimor action for danages for personal injuries
clai med to have been caused by error, om ssion, or negligence in
t he performance of such i nsured' s professional services or based
on a claimed performnce of professional services wthout
consent, if the claimresulted in:

(a) A final judgnent in any anount.

(b) A settlenment in any anount.
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Reports shall be filed with the departnment and, if the insured

party is licensed under chapter 458, chapter 459, chapter 461,
or chapter 466, with the Departnent of Health, no later than 30
days followi ng the occurrence of any event |isted in paragraph
(a) or paragraph (b). The Departnent of Health shall review each
report and determ ne whether any of the incidents that resulted
inthe claimpotentially involved conduct by the |icensee that
is subject to disciplinary action, in which case the provisions
of s. 456.073 shall apply. The Departnent of Health, as part of
t he annual report required by s. 456.026, shall publish annual
statistics, without identifying |icensees, on the reports it
recei ves, including final action taken on such reports by the
Departnent of Health or the appropriate regul atory board.

(2) The reports required by subsection (1) shall contain:

(a) The nane, address, and specialty coverage of the
i nsured.

(b) The insured's policy nunber.

(c) The date of the occurrence which created the claim

(d) The date the claimwas reported to the insurer or
sel f-insurer.

(e) The name and address of the injured person. This
information is confidential and exenpt fromthe provisions of s.
119.07(1), and nust not be disclosed by the departnment w thout
the injured person's consent, except for disclosure by the
departnment to the Departnent of Health. This information may be
used by the departnent for purposes of identifying nmultiple or
duplicate clains arising out of the same occurrence.

(f) The date of suit, if filed.

(g) The injured person's age and sex.
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(h) The total nunber and nanes of all defendants invol ved

in the claim

(1) The date and anount of judgnent or settlenment, if any,
including the item zation of the verdict, together with a copy
of the settlenent or judgnent.

(j) In the case of a settlenent, such information as the
departnment may require with regard to the injured person's
incurred and antici pated nedi cal expense, wage | oss, and ot her
expenses.

(k) The I oss adjustnent expense paid to defense counsel,
and all other allocated | oss adjustnent expense paid.

(I') The date and reason for final disposition, if no
j udgnment or settlenent.

(m A summary of the occurrence which created the claim
whi ch shal |l incl ude:

1. The nanme of the institution, if any, and the | ocation
within the institution at which the injury occurred.

2. The final diagnosis for which treatnment was sought or
rendered, including the patient's actual condition.

3. A description of the m sdiagnosis made, if any, of the
patient's actual condition.

4. The operation, diagnostic, or treatnment procedure
causing the injury.

5. A description of the principal injury giving rise to
the claim

6. The safety managenent steps that have been taken by the
insured to make simlar occurrences or injuries less likely in

the future
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(n) Any other information required by the departnent to

anal yze and eval uate the nature, causes, |ocation, cost, and
damages involved in professional liability cases.

(3) Upon request by the Departnment of Health, the
departnent shall provide the Departnent of Health with any
i nformati on received under this section related to persons
i censed under chapter 458, chapter 459, chapter 461, or chapter
466. For purposes of safety managenent, the departnent shal
annual Iy provide the Departnent of Health with copies of the
reports in cases resulting in an indemity being paid to the
cl ai mant s.

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enployees or the departnent
or its enployees for any action taken by them under this
section. The departnment nay inpose a fine of $250 per day per
case, but not to exceed a total of $10,000 $1000 per case,
agai nst an insurer that violates the requirements of this
section. This subsection applies to clainms accruing on or after
Cct ober 1, 1997.

(5) Any self-insurance program established under s.
1004. 24 shall report in duplicate to the Departnent of |nsurance
any claimor action for danages for personal injuries clained to
have been caused by error, om ssion, or negligence in the
performance of professional services provided by the state
university board of trustees through an enpl oyee or agent of the
state university board of trustees, including practitioners of
medi ci ne |icensed under chapter 458, practitioners of
osteopat hic nmedi cine |icensed under chapter 459, podiatric

physi ci ans |icensed under chapter 461, and dentists |licensed
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under chapter 466, or based on a clai ned performance of

pr of essi onal services wthout consent if the claimresulted in a
final judgnent in any anmount, or a settlenment in any anount. The
reports required by this subsection shall contain the
information required by subsection (3) and the nane, address,
and specialty of the enpl oyee or agent of the state university
board of trustees whose perfornmance or professional services is
alleged in the claimor action to have caused personal injury.

(6) Each entity required to report closed clains for the

classification of insurance set forth in subsection (1) shal

al so provide to the Ofice of Insurance Regul ation the foll ow ng

financial information, specific to this state and countryw de,

if applicable, for the prior cal endar year:

(a) Direct premuns witten

(b) Direct prem uns earned.

(c) Incurred |loss and | oss expense devel oped according to
the formula A+ B-C+D-E+ F + G- H for which A equals
the dollar ampunt of |osses paid, B equals the reserves for

reported clains at the end of the current year, C equals the

reserves for reported clains at the end of the previous year, D

equal s the reserves for incurred but not reported clains at the

end of the current year, E equals the reserves for incurred but

not reported clains at the end of the previous year, F equals

| oss adjustnent expenses paid, G equals the reserves for |oss

adj ust nent expenses at the end of the current year, and H equal s

the reserves for | oss adjustnent expenses at the end of the

pr evi ous year.

(d) Incurred expenses allocated separately to conm ssions,

ot her acquisition costs, general expenses, taxes, licenses, and

fees, using appropriate estimtes when necessary.
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(e) Policyhol der dividends.

(f) Underwiting gain or |oss.

(g) Net investnent incone, including net realized capital

gains and | osses, using appropriate estinates where necessary.

(h) Federal incone taxes.

(i) Net incone.

(7) The director of the Ofice of |Insurance Requl ati on nmay

| evy an administrative fine of $1,000 per day agai nst any

insurer failing to conply with the reporting requirenents of

this section.

(8 The director of the Ofice of |Insurance Regul ation

shal| prepare an annual report no later than July 1 that

sunmari zes the infornati on submtted pursuant to this section.

Such sunmary shall be prepared on an aggregate basis. A copy of

the report shall be delivered to the Governor, the President of

the Senate, and the Speaker of the House of Representatives. The

first report submtted pursuant to this subsection shall be

delivered on or before Cctober 1, 2003, for the cal endar year

2002. Subsequent reports shall be filed on or before March 1 for

each prior year.

to read:

627.41491 Full disclosure of insurance i nformation.--The

O fice of Insurance Regul ation shall provide health care

providers with a conparison of the rate in effect for each

nmedi cal nal practice insurer and self-insurer and the Florida

Medi cal Mal practice Joint Underwiting Association. Such rate

conpari son chart shall be nmade available to the public through

the Internet and ot her commonly used neans of distribution no

|ater than July 1 of each year

Page 16 of 26
CODING: Words stricken are deletions; words underlined are additions.

Section 9. Section 627.41491, Florida Statutes, is created

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504

505

HB 1129 2003
Section 10. Section 627.41493, Florida Statutes, is

created to read:
627.41493 | nsurance rate roll back. --

(1) For any coverage for nedical nmal practice insurance

subject to this chapter issued or renewed on or after July 1

2003, every insurer shall reduce its charges to levels that are

at | east 20 percent |less than the charges for the sane coverage

that were in effect on January 1, 2001.
(2) Between July 1, 2003, and July 1, 2004, rates and
prem uns reduced pursuant to subsection (1) nmay only be

increased if the director of the Ofice of |Insurance Regul ati on

finds, after a hearing, that an insurer or self-insurer or the

Fl ori da Medi cal Ml practice Joint Underwiting Association is

substantially threatened with insol vency.

(3) Commencing July 1, 2003, insurance rates for nedical

mal practice subject to this chapter nust be approved by the

director of the Ofice of |Insurance Regul ation prior to being

used.

(4) Any separate affiliate of an insurer is subject to the

provi sions of this section.
Section 11. Section 627.41495, Florida Statutes, is
created to read:

627.41495 Consuner participation in rate review--

(1) Upon the filing of a proposed rate change by a nedi cal

mal practice insurer, self-insurer, or risk retention group, the

director of the Ofice of Insurance Regul ation shall require the

insurer, self-insurer, or risk retention group to give notice to

the public and to the insureds or associ ations of insureds of

the insurer, self-insurer, or risk retention group nmaking the

filing.
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(2) The rate filing shall be available for public

inspection. If any insureds or associ ations of insureds of the

insurer, self-insurer, or risk retention group filing the

proposed rate change request the director of the Ofice of

| nsurance Requlation to hold a hearing within 30 days after the

mai |l i ng of the notification of the proposed rate changes to the

insureds, the director shall hold a hearing within 30 days after

such request. Any consuner nay participate in such hearing, and

the office shall adopt rul es governi ng such participation.
Section 12. Section 627.41497, Florida Statutes, is

created to read:

627.41497 Medical nmal practice rate standards; prior

approval of rates.--

(1) In addition to any other requirenents inposed by | aw,

the rates for each self-insurance policy as authorized under s.

627. 357 or insurance policy providing coverage for clains

arising out of the rendering of, or the failure to render,

nmedi cal care or services shall be set by the director of the

O fice of Insurance Regul ation and shall not be excessive,

i nadequate, or unfairly discrimnatory.

(2) As to all rate filings subject to approval in

accordance with this section:

(a) Insurers or rating organizations shall apply for

rates, rating schedules, or rating nanuals to allow the insurer

a reasonable rate of return on such classes of insurance witten

inthis state. A copy of rates, rating schedules, rating

manual s, premum credits, or discount schedul es and surcharge

schedul es, and changes to such rates, schedul es, manuals, and

credits, shall be filed with the Ofice of |Insurance Regul ati on.

The filing shall be made at | east 180 days before the proposed
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effective date and shall not be inpl enmented during the review of

the filing by the Ofice of |Insurance Regul ati on, any

proceedi ng, or judicial review.

(b) Upon receiving a rate filing and within a reasonabl e

tine after such receipt, the Ofice of Insurance Regul ati on

shall reviewthe rate filing and set a rate or rate schedul e

that i1s not excessive, inadequate, or unfairly discrimnatory.

I n maki ng such determination, the office shall, in accordance

with generally accepted and reasonabl e actuari al techni ques, use

the followi ng factors:

1. Past and prospective | oss experience within and w thout

this state and the insurer's or self-insurer’s past and

prospective | oss experience within this state, if applicable. A

nmedi cal mal practice insurer shall consider past and prospective

| oss experience and catastrophic hazards, if any, solely within

this state. However, if there is insufficient experience within

this state upon which a rate can be based, the insurer may

consi der experiences within any other state or states that have

a simlar cost of claimand frequency of claimexperience as

this state and, if insufficient experience is avail able, the

i nsurer nmay use nationw de experience. The insurer, inits rate

filing or inits records, shall expressly show the rate

experience it is using. In considering experience outside this

state, as nuch wei ght as possible shall be given to state

experi ence.

2. Past and prospective expenses.

3. Investnent incone reasonably expected by the insurer,

consistent with the insurer's investnent practices, from

i nvestable premiuns anticipated in the filing, plus any other

expected inconme fromcurrently invested assets representing the
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anount expected on unearned prenm umreserves, | oss reserves, and

surplus. The Ofice of |Insurance Regul ati on may adopt rul es

using reasonabl e techni ques of actuarial science and econonics

to specify the nmanner in which insurers shall calcul ate

i nvestnent income attributable to such cl asses of insurance

witten in this state and the nmanner in which such investnent

i ncone shall be used in the calculation of insurance rates. The

profit and contingency factor as specified in the filing shal

be used in conputing excess profits in conjunction with s.
627. 215.

4. The reasonabl eness of the judgnent reflected in the
filing.

5. Dividends, savings, or unabsorbed prem um deposits

all owed or returned to policyhol ders, nenbers, or subscribers in

this state.

6. The adequacy of | oss reserves.

7. The cost of reinsurance.

8. Trend factors, including trends in actual | osses per

insured unit for the insurer nmaking the filing.

9. A reasonable nargin for underwiting profit and

conti ngenci es.

10. The cost of nedical services.

11. Oher relevant factors that inpact upon the frequency

or severity of clainms or upon expenses.

(c) After consideration of the rate factors provided in

paragraph (b), the Ofice of |Insurance Regul ati on shal

determ ne and set the appropriate rate, so long as the rate is

not excessive, inadequate, or unfairly discrimnatory based upon

the foll ow ng standards:
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1. Rates shall be deened excessive if they are likely to

produce a profit frombusiness in this state that is

unreasonably high in relation to the risk involved in the class

of business or if expenses are unreasonably high in relation to

servi ces rendered.

2. Rates shall be deened excessive if, anpbng ot her things,

the rate structure established by a stock i nsurance conpany

provi des for repleni shnment of reserves or surpluses from

prem uns when the replenishment is attributable to investnent

| osses, the rate is unreasonably high for the insurance

provi ded, or expenses are unreasonably high in relation to

servi ces rendered.

3. Rates shall be deened inadequate if they are clearly

insufficient, together with the investnent incone attributable

to such rates, to sustain projected | osses and expenses in the

cl ass of business to which they apply and the continued use of

such rate endangers the sol vency of the insurer using the rate.

4. A rating plan, including discounts, credits, or

surcharges, shall be deened unfairly discrimnatory if the plan

fails to clearly and equitably reflect consideration of the

policyholder's participation in a risk nanagenent program

adopted pursuant to s. 627.0625 or the policyhol der’s individual

clainms history or unless price differentials fail to reflect

equitably the differences in expected | osses and experiences.

5. A rate shall be deened i nadequate as to the prem um

charged to a risk or group of risks if discounts or credits are

al | owed whi ch exceed a reasonable refl ection of expense savi ngs

and reasonably expected | oss experience fromthe risk or group

of risks.
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6. A rate shall be deened unfairly discrinmnatory as to a

risk or group of risks if the application of prem um di scounts,

credits, or surcharges anobng such risks does not bear a

reasonabl e relationship to the expected | 0ss and expense

experi ence anong the various risks.

(d) Inreviewing a rate filing, the Ofice of |Insurance

Reqgul ation may require the insurer to provide at the insurer's

expense all information necessary to evaluate the condition of

t he conpany and the reasonabl eness of the filing according to

the criteria enunerated in this section.

1. The Ofice of |Insurance Regul ati on shall adopt rul es

that shall require each nedical nmal practice insurer to record

and report its | oss and expense experience and such other data,

i ncludi ng reserves, as nay be necessary to determ ne whet her

rates conply with the standards set forth in this section. Every

nmedi cal mal practice insurer shall provide such information in

such formas the director of the office nmay require.

2. The director shall require that the annual report and

any such suppl enental report that contains information of a

conpany’s |l oss and | oss adj ustnment reserves be acconpani ed by an

opi ni on signed and sworn to by a qualified and i ndependent

actuary verifying that, within the 9 nonths prior to the

subm ssion of the report, the actuary has conducted a revi ew and

anal ysis of the insurance conpany’s | oss and | oss adj ust nent

reserves and the reserves are conputed in accordance with

accepted | oss reserving standards and are fairly stated in

accordance with sound | oss reserving principles.

3. The director shall nmaintain for at |east 10 years, by

carrier, all reports subnmtted by insurers pursuant to rules

adopted by the office under this section. The director shal
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consi der such reports in determ ning the appropri ateness of

premumrates for nedical nal practice insurance.

4. The director may exani ne and revi ew the assi gnnent and

assessnent of risk for difference classifications for different

specialties or practices of nedicine. The director may hold a

public hearing on any filing containing a risk assignnent for

nmedi cal mal practice insurance to determ ne whet her such risk

assi gnnent is reasonable and nmay i ssue orders concerni ng such

ri sk assi gnnent.

(3) Wth respect to the filing of rate information:

(a) Every nedical nmlpractice insurer shall file with the

Ofice of Insurance Regul ati on every manual of classifications,

rules, and rates, every rating plan, and every nodification of

any of the foregoing that the insurer proposes to use in this

state.

(b) The expense provisions included in the rates to be

used by a nedical nal practice insurer shall reflect the

operating nethods of the insurer and, so far as it is credible

and reasonable, the insurer’s own actual and antici pated expense

experi ence.

(c) The rates to be used by a nedical nal practice insurer

shall contain provisions for contingencies and an al |l owance

permtting a reasonable rate of return. In deternmning a

reasonable rate of return, consideration shall be given to al

i nvest nent i ncone reasonably attributable to nedical mal practice

i nsur ance.

(d) Every filing shall state the proposed effective date

of the filing, shall indicate the character and extent of the

coverage contenpl ated, and shall contain supporting information

Such supporting infornmati on may i nclude the experience or
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judgnent of the insurer making the filing, the insurer’s

interpretation of any statistical data the insurer relied upon,

t he experience of other insurers, and any other factors the

i nsurer deens rel evant.

(4) The Ofice of Insurance Regul ation may at any tine

review a rate, rating schedule, rating nmanual, or rate change,

the pertinent records of the insurer, and narket conditions. |If

the office finds on a prelinmnary basis that a rate may be

excessi ve, inadequate, or unfairly discrimnatory, the office

shall initiate proceedings to set a newrate and shall so notify

the insurer. However, the office may not di sapprove as excessive

any rate the office has set for a period of 1 year after the

effective date of the filing unless the office finds that a

material msrepresentation or material error was made by the

insurer or was contained in the filing. Upon being so notified,

the insurer or rating organization shall, within 60 days, file

with the office all information which, in the belief of the

i nsurer or organization, proves the reasonabl eness, adequacy,

and fairness of the rate or rate change. The office shal

determ ne and set an appropriate rate within a reasonable tine

after receipt of the insurer’s initial response, pursuant to the

procedures of paragraphs (2)(b)-(d). In such instances and in

any adm nistrative proceeding relating to the legality of any

rate, the insurer or rating organi zation shall carry the burden

of proof by a preponderance of the evidence to show that the

rate i s not excessive, inadequate, or unfairly discrimnatory.

(5) When the Ofice of Insurance Regul ati on sets a new

rate or rate schedule, the office shall issue an order

specifying the newrate or rate schedule and the findings of the
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office. The order shall constitute agency action for purposes of

the Adm ni strative Procedure Act.

(6) Except as otherw se specifically provided in this

chapter, the Office of |Insurance Regul ati on shall not prohibit

any insurer, including any residual market plan or joint

underwiting association, from paying acquisition costs based on

the full amount of premium as defined in s. 627.403, applicable

to any policy or prohibit any such insurer fromincluding the

full amount of acquisition costs in a rate filing.

(7) The establishnent or variation of any rate, rating

classification, rating plan, or rating schedule in violation of

part | X of chapter 626 is also a violation of this section.

(8) Any portion of a judgnent entered as a result of a

statutory or common-law bad faith action and any portion of a

judgnment entered that awards punitive danages agai hst an insurer

shall not be included in the insurer's rate base and shall not

be used to justify a rate or rate change. Any portion of a

settlenent entered as a result of a statutory or common-| aw bad

faith action identified as such and any portion of a settlenent

in which an insurer agrees to pay specific punitive danages

shall not be used to justify a rate or rate change. The portion

of the taxable costs and attorney's fees that is identified as

being related to the bad faith and punitive danages in such

judgnents and settlenents shall not be included in the insurer's

rate base and shall not be used to justify a rate or rate

change.
Section 13. The Ofice of Insurance Regul ati on shall have

the authority to adopt rules to inplenent the provisions of this

act .
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Section 14.

This act shall take effect
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