© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPRER O

Florida Senate - 2003 CS for SB 1154

By the Cormittee on Health, Aging, and Long-Term Care; and
Senat or Peaden

317-1951-03
A bill to be entitled

An act relating to healthcare professiona
liability insurance; providing |egislative
findings; creating s. 627.3575, F.S.; creating
the Health Care Professional Liability
I nsurance Facility; providing purpose;
provi di ng for governance by a board of
governors; providing for the facility to
provide excess liability insurance for certain
health care professionals; providing for
prem uns; providing for regulation by the
O fice of Insurance Regul ation of the Financial
Servi ces Comni ssion; providing applicability;
providing for debt and regul ation thereof;
authorizing the Ofice of Insurance Regul ation
of adopt rules; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 627.3575, Florida Statutes, is

created to read
627.3575 Health Care Professional Liability |Insurance

Facility.--

(1) FACILITY CREATED; PURPCSE; STATUS. --There is
created the Health Care Professional Liability |Insurance

Facility. The facility is intended to neet ongoi ng

availability and affordability problens relating to liability

i nsurance for health care professionals by providing an

af fordabl e, self-supporting source of excess insurance

coverage. The facility shall operate on a not-for-profit

basis. The facility is self-funding and is intended to serve a
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public purpose but is not a state agency or program and no

activity of the facility shall create any state liability.
(2) GOVERNANCE; POVERS. - -
(a) The facility shall operate under a seven- nenber

board of governors consisting of the Secretary of Health,

t hree nenbers appoi nted by the Governor, and three nenbers

appoi nted by the Chief Financial Oficer. The board shall be

chaired by the Secretary of Health. The secretary shall serve

by virtue of his or her office, and the other nenbers of the

board shall serve terns concurrent with the termof office of

the official who appointed them Any vacancy on the board

shall be filled in the sane manner as the origina

appoi ntnent. Menbers serve at the pleasure of the official who

appoi nted them Menbers are not eligible for conpensation for

their service on the board, but the facility nmay rei nburse

them for per diemand travel expenses at the sane |evels as

are provided in s. 112.061 for state enpl oyees. The bhoard

shall forma clainms conmittee consisting of individuals having

experience in the nanagenent and di sposition of nedica

nmal practi ce cl ai ns.

(b) The facility shall have such powers as are

necessary to operate as an excess insurer, including the power

to:

1. Sue and be sued.

2. Hire such enployees and retain such consultants,

attorneys, actuaries, and other professionals as it deens

appropri at e.

3. Contract with such service providers as it deens

appropri at e.

4., Maintain offices appropriate to the conduct of its

busi ness.
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5. Take such other actions as are necessary or

appropriate in fulfillnent of its responsibilities under this

secti on.
(3) COVERAGE PROVI DED. --The facility shall provide
excess liability insurance coverage for health care

professionals |icensed under chapter 458 and chapter 459. The

facility shall allow policyholders to select from policies
wi th deducti bl es of $100, 000, $200, 000, and $250, 000; excess
coverage linmts of $250,000 per claimand $750, 000 annua

aggregate; $1 nillion per claimand $3 nillion annua

aggregate; or $2 nillion and $4 million annual aggregate. To

the greatest extent possible, the terns and conditions of the

policies shall be consistent with terns and conditions

commonly used by professional liability insurers. Since it is

the intent that the facility operate in all respects as an

excess insurer, the health care provider that elects to

self-insure for the chosen deductible shall be responsible for

the costs associated with the defense of a claim including

attorney's fees. |If the chosen deductible is to be satisfied

t hrough commercial insurance, a self-insurance trust, or other

aut hori zed i nsurance program that entity shall be responsible

for the costs and fees associated with the defense of a claim
(4) COVERAGE REQUI RED. - -
(a) Al health care professionals |icensed under

chapter 458 or chapter 459 shall purchase coverage provided by

the facility as a condition of licensure.

(b) Such professional shall at all tines nmintain:

1. An escrow account consisting of cash or assets

eligible for deposit under s. 625.52 in an amount equal to the

chosen deducti bl e anmount of the policy;
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2. An unexpired, irrevocable letter of credit,

establ i shed pursuant to chapter 675, in an amount not |ess

than t he chosen deductible anbunt of the policy. The letter of

credit shall be payable to the health care professional as

beneficiary upon presentnent of a final judgnent indicating

liability and awardi ng danages to be paid by the physician if

no appeal has been taken or if an appeal has been finally

di sposed of, or upon presentnent of a settlenent agreenent

signed by all parties to such agreenent when such fina

judgnent or settlenent is a result of a claimarising out of

the rendering of, or the failure to render, nedical care and

services. Such letter of credit shall be nonassi gnabl e and

nontransferable. Such letter of credit shall be issued by any

bank or savings associ ation organi zed and exi sting under the

laws of this state or any bank or savings association

organi zed under the laws of the United States that has its

principal place of business in this state or has a branch

office which is authorized under the laws of this state or of

the United States to receive deposits in this state; or

3. Professional liability coverage in an anpbunt not

| ess than the chosen deductible anpbunt of the policy offered

pursuant to this act froman authorized insurer as defined

under s. 624.09, froma surplus lines insurer as defined under

S. 626.914(2), froma risk retention group as defi ned under s.

627.942, fromthe Joint Underwiting Association established

under s. 627.351(4), or through a plan of self-insurance as
provided in s. 627. 357.

(5) PREM UMS. --The facility shall charge the
actuarially indicated prem umfor the coverage provided and

shall retain the services of consulting actuaries to prepare

its rate filings. The rate filings shall have no nore than
4
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1| three rating categories by specialty and shall apply a

2 | di scount or surcharge based on the provider's | oss experience.
3| The facility shall not provide dividends to policyhol ders,

4] and, to the extent that prenmuns are nore than the anpunt

5| required to cover clains and expenses, such excess, as

6 | deternm ned by the consulting actuaries, shall be retained by

7| the facility for paynent of future clainms. If it is deternined
8| by the consulting actuaries that the prenm uns collected are

9| nore than sufficient for the paynent of future clains, such

10 | excess funds nmay be distributed to the participants. |In the

11| event of dissolution of the facility, any anpbunts not required
12| as a reserve for outstanding clains shall be transferred to

13| the policyhol ders of record as of the |ast day of operation

14 (6) REGULATION;, APPLICABILITY OF OTHER STATUTES. - -

15 (a) The facility shall operate pursuant to a plan of

16 | operati on approved by order of the Ofice of |nsurance

17 | Regul ation of the Financial Services Conmi ssion. The board of
18 | governors nmay at any tine adopt anendnents to the plan of

19 | operation and subnit the amendnents to the Ofice of |nsurance
20 | Regul ation for approval.
21 (b) The facility is subject to regulation by the
22 | Ofice of Insurance Regul ati on of the Financial Services
23| Conmi ssion in the sane manner as other insurers and is exenpt
24 | fromlaws relating to a required surplus. Any required surplus
25| shall be deternined by the Ofice of Insurance Regul ation
26 (c) The facility is not subject to part Il of chapter
271 631, relating to the Florida Insurance Guaranty Associ ation
28 (7) STARTUP PROVI SI ONS. - -
29 (a) It is the intent of the Legislature that the
30| facility begin providing excess coverage no |later than January
31| 1, 2004.
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(b) The Governor and the Chief Financial Oficer shal
nake their appointnents to the board of governors of the

facility no later than July 1, 2003. Until the board is
appoi nted, the Secretary of Health nmay performmnisterial

acts on behalf of the facility as chair of the board of

gover nors.
(c) Until the facility is able to hire permanent staff

and enter into contracts for professional services, the Ofice

of Insurance Regul ation shall provide support services to the

facility.
(d) In order to provide startup funds for the

facility, the board of governors may i ncur debt or enter into

agreenents for lines of credit, provided that the sol e source

of funds for repaynent of any debt is future premn umrevenues

of the facility. The anpbunt of such debt or lines of credit

may not exceed $10 million.

(e) The Ofice of Insurance Regul ation is authorized

to adopt rules to inplenent the provisions of this act.

Section 2. Any policy issued under this act shall take

effect January 1, 2004, except that if a health care provider

holds a liability insurance policy that commenced in 2003 and

does not termnate until after January 1, 2004, such provider

nmust purchase coverage under this act upon the ternination

date of that policy.

Section 3. This act shall take effect upon becoming a
| aw.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1154
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