F L ORI DA H O U S E O F R EPRESENTATI V E S

O

HB 1197, Engrossed 1 2003
1 A bill to be entitled
2 An act relating to The Baker Act; anmending s. 394. 455,
3 F.S.; revising a definition; providing additional
4 definitions; amending s. 394.4598, F.S.; revising | anguage
5 with respect to the guardi an advocate; authorizing the
6 guardi an advocate to consent to adm nistration of
7 nmedi cati on over objection under certain circunstances;
8 anmendi ng s. 394.4615, F.S.; providing for rel ease of
9 certain clinical records to certain persons for certain
10 pur poses; amending s. 394.463, F.S.; revising criteria and
11 procedures for involuntary exam nation; creating s.
12 394.466, F.S.; setting forth criteria for involuntary
13 out pati ent placenment; providing contents of a petition for
14 i nvoluntary outpatient placenent; specifying procedures
15 for involuntary outpatient placenent; providing for
16 persons who may file a petition for involuntary outpatient
17 pl acenent; providing for appoi ntment of counsel; providing
18 for continuance of hearings; providing for a hearing on
19 i nvoluntary outpatient placenent; setting forth procedures
20 for the hearing; providing for appointnment of a naster to
21 preside; providing for an independent exam nati on;
22 requiring a court to order involuntary outpatient
23 pl acenent under certain circunmstances; requiring a
24 treatnment plan; providing for plan nodification; providing
25 for a patient to be brought to a receiving facility upon
26 failure or refusal to conply with the treatnent plan;
27 providing for involuntary inpatient placenent or
28 i nvoluntary assessnent; requiring consideration of a
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29 patient’s conpetence to proceed; requiring a list of
30 guar di an advocates to be submtted to the court; defining
31 the role of a guardian advocate; providing for discharge
32 of the guardi an advocate; requiring certain docunentation
33 all owi ng a person for whom an involuntary outpatient
34 pl acenent petition has been filed to agree to a voluntary
35 treatment agreenent; specifying requirenents for
36 agreenents; providing for nodifications; providing for
37 filing of an affidavit of nonconpliance with a voluntary
38 treatment plan; requiring a hearing; requiring dismssa
39 of petitions in certain circunstances; providing
40 procedures for continued involuntary outpatient placenent;
41 providing for a continued involuntary outpatient placenment
42 certificate; requiring a hearing; requiring appointnent of
43 a public defender; requiring hearings; providing for
44 appoi ntnent of a special master; anending s. 394. 467,
45 F.S.; revising |language with respect to involuntary
46 i npatient placenent; providing a reference to inpatient
47 and outpatient involuntary placenent; providing
48 requi rements for placenent orders; providing for voluntary
49 treat nent agreenents; providing a procedure for continued
50 i nvoluntary outpatient placenent; establishing the
51 | nvol untary Qut patient Placenent |nplenmentation Task
52 Force; providing purposes; providing for nenbership
53 providing for neetings; requiring the task force to
54 prepare an inplenentation plan relating to court-ordered
55 mental health outpatient treatnent; requiring a report to
56 t he Governor, Legislature, and Florida Suprenme Court;

Page 2 of 31
CODING: Words stricken are deletions; words underlined are additions.



F L ORI DA H O U S E O F R EPRESENTATI V E S

O

HB 1197, Engrossed 1 2003
57 specifying certain costs or expenses related to
58 i mpl ement ati on and enforcenment by the state judiciary as a
59 | ocal requirenent; providing for severability; providing
60 an effective date.
61
62 WHEREAS, untreated nental illness is a difficult issue

63| confronting every Florida community, and

64 VWHEREAS, there are Floridians with severe nental illnesses
65| who are prone to relapse, often fail to conply with their

66| treatnment plans, and have repeated hospitalizations and cri m nal
67| justice contacts, who are sonetines referred to as "Baker Act

68| recidivists," and

69 VWHEREAS, many states use sonme formof civil comrtnent to
70| conpel Baker Act recidivists to undergo treatnent on an

71| involuntary outpatient basis, and

72 VWHEREAS, it is the intent of the Legislature to protect

73| public safety and ensure that Baker Act recidivists receive

74| needed nental health services, while preserving the due process
75| rights of individuals with nental illness, and

76 WHEREAS, i npl enentation and oversight of the involuntary

77| outpatient placenent systeminvol ves the cooperative efforts and
78| conbi ned resources of the Departnent of Children and Famly

79| Services, the offices of the state attorneys, the offices of the
80| public defenders, the state courts, the clerks of court, and | aw
81| enforcenent, anong others, and

82 VWHEREAS, the State of Florida is facing nunerous

83| unprecedented fiscal chall enges, sonme of which have a direct

84| bearing on involuntary outpatient placenent, including revenue
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85| shortfalls, the transition to state funding of the judicial

86| branch pursuant to Article V Revision 7, consideration of the

87| proper placenent of the Mental Health Program O fice, and

88| devel opnment of strategies to address the staggering growth in

89| Medi cai d spendi ng, and

90 VWHEREAS, it is the intent of the Legislature to address

91| this issue in a deliberative, thoughtful process which allows

92| consideration of the difficult fiscal issues presented by a

93| statutory process for involuntary outpatient placenent and to

94| appoint a task force to make recommendati ons on the effectuation
95| of court-ordered outpatient nental health treatnent in

96| sufficient tine to allow the stakehol ders and funding entities
97| to adequately prepare for inplenmentation in fiscal year 2004-

98 2005, NOW THEREFORE,

99
100| Be It Enacted by the Legislature of the State of Florida:
101
102 Section 1. Subsection (3) of section 394.455, Florida

103| Statutes, is anended, and subsections (31) and (32) are added to
104| said section, to read:

105 394. 455 Definitions.--As used in this part, unless the

106| context clearly requires otherw se, the term

107 (3) "dinical record" neans all parts of the record

108 required to be maintained and includes all nedical records,

109| progress notes, charts, and adm ssion and di scharge data, and
110/ all other information recorded by a facility which pertains to

111| the patient's hospitalization or anrd treatnent.
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112 (31) "Service provider” neans any public or private

113| receiving facility, entity under contract with the Departnent of

114| Children and Fam |y Services to provide nental health services,

115 or a clinical psychologist, clinical social worker, physician,

116/ psychiatric nurse, comunity nental health center, or clinic as
117 defined in this part.

118 (32) "lInvoluntary placenent” neans involuntary outpatient

119| treatnment pursuant to s. 394.466 or involuntary inpatient
120| treatnent pursuant to s. 394. 467.

121 Section 2. Subsections (1) and (7) of section 394. 4598,
122| Florida Statutes, are anended to read:

123 394. 4598 Cuardi an advocate. --

124 (1) The administrator nay petition the court for the

125| appoi ntnent of a guardi an advocate based upon the opinion of a
126| psychiatrist that the patient is inconpetent to consent to

127) treatnent. If the court finds that a patient is inconpetent to
128| consent to treatnent and has not been adjudi cated incapacitated
129| and a guardian with the authority to consent to nental health
130| treatnment appointed, it shall appoint a guardi an advocate. The
131| patient has the right to have an attorney represent himor her
132| at the hearing. If the person is indigent, the court shal

133| appoint the office of the public defender to represent himor
134| her at the hearing. The patient has the right to testify, cross-
135| exam ne wi tnesses, and present w tnesses. The proceedi ng shal
136| be recorded either electronically or stenographically, and

137| testinony shall be provided under oath. One of the professionals
138| authorized to give an opinion in support of a petition for

139| involuntary placenent, as described in s. 394.466 or s.
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140| 394.467(2), nust testify. A guardian advocate nust neet the

141| qualifications of a guardian contained in part IV of chapter
142| 744, except that a professional referred to in this part, an
143| enpl oyee of the facility providing direct services to the

144| patient under this part, a departnmental enployee, a facility
145 adm nistrator, or nenber of the Florida | ocal advocacy counci
146| shall not be appointed. A person who is appointed as a guardi an
147| advocate nust agree to the appointnent.

148 (7) The guardi an advocate shall be di scharged when the

149| patient is discharged from an order for involuntary inpatient or

150 outpatient placenent or as provided in s. 394.466(6)(d) a
151| recebvingor—treatnent facibty to-the community or when the

152| patient is transferred frominvoluntary to voluntary status. The

153| court or a hearing officer shall consider the conpetence of the
154| patient pursuant to subsection (1) and nay consi der an

155/ involuntarily placed patient's conpetence to consent to

156| treatnent at any hearing. Upon sufficient evidence, the court
157 may restore, or the hearing officer may recomrend that the court
158| restore, the patient's conpetence. A copy of the order restoring
159| conpetence or the certificate of discharge containing the

160| restoration of conpetence shall be provided to the patient and

161| the guardi an advocate.

162 Section 3. Paragraph (c) is added to subsection (3) of
163| section 394. 4615, Florida Statutes, to read:

164 394.4615 dinical records; confidentiality.--

165 (3) Information fromthe clinical record may be rel eased
166| when:
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167 (c) It is necessary to detern ne whether a person neets

168/ the criteria for involuntary outpatient placenent pursuant to s.

169| 394.466. In such circunstance, the clinical record may be

170 released to the state attorney, public defender or the patient’s

171| private | egal counsel, the court, and the appropriate nental

172 heal th professionals.

173 Section 4. Subsection (1) and paragraphs (e), (g), and (i)
174| of subsection (2) of section 394.463, Florida Statutes, are
175| anended to read:

176 394.463 Involuntary exam nation. --

177 (1) CRITERIA --A person may be taken to a receiving

178| facility for involuntary examnation if there is reason to

179| believe that the person has a nental ill ness he—or—sheis

180| wentalby—+H- and because of his or her nental illness:

181 (a)l. The person has refused voluntary exam nation after

182| conscientious expl anati on and di scl osure of the purpose of the
183| exam nation; or

184 2. The person is unable to determne for hinmself or

185| herself whether exam nation is necessary; and

186 (b) Based on the person’s current reported or observed

187 behavi or, considering any nental health history, there is a

188| substantial likelihood that, without care or treatnent:
189 1. W-thout—care—or—treatment— The person will istHikelyto
190| suffer fromneglect or refuse to care for hinself or herself;

191| such neglect or refusal will pose peses a real and present
192| threat of substantial harmto his or her well-being; and it is

193| not apparent that such harm nmay be avoi ded through the hel p of
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194 willing famly nmenbers or friends or the provision of other

195| services; or

196 2.  There t+s—a-substantial i kelihood thatwthout—care—or
197| treatrment The person will cause serious bodily harmto hinself

198| or herself or others in the near future—as—evi-denrcedby+recent
199| behavior.

200 (2) | NVOLUNTARY EXAM NATI ON. - -
201 (e) The Agency for Health Care Adm nistration shal
202| receive and maintain the copies of ex parte orders, involuntary

203| outpatient placenent orders issued pursuant to s. 394.466, or

204| involuntary inpatient placenent orders issued pursuant to s.

205 394.467, professional certificates, and | aw enforcenent

206 officers' reports. These docunents shall be considered part of
207 the clinical record, governed by the provisions of s. 394.4615.
208 The agency shall prepare annual reports analyzing the data

209| obtained fromthese docunents, w thout information identifying
210 patients, and shall provide copies of reports to the departnent,
211| the President of the Senate, the Speaker of the House of

212| Representatives, and the mnority |eaders of the Senate and the
213| House of Representatives.

214 (g) A person for whom an involuntary exam nation has been
215/ initiated who is being evaluated or treated at a hospital for an
216/ energency nedical condition specified in s. 395.002 rnust be

217| examned by a receiving facility within 72 hours. The 72-hour
218| period begins when the patient arrives at the hospital and

219| ceases when the attendi ng physician docunents that the patient
220| has an energency nedical condition. If the patient is exam ned

221| at a hospital providing energency nedical services by a
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222| professional qualified to performan involuntary exam nation and
223| is found as a result of that exam nation not to neet the

224| criteria for involuntary outpatient placenent pursuant to s.

225 394.466(1) or involuntary inpatient placenment pursuant to s.

226 394.467(1), the patient may be offered voluntary placenent, if

227| appropriate, or released directly fromthe hospital providing
228| energency nedi cal services. The finding by the professional that
229| the patient has been exam ned and does not neet the criteria for

230 involuntary inpatient placenent or involuntary outpatient

231| placenent nust be entered into the patient's clinical record.
232 Nothing in this paragraph is intended to prevent a hospital
233| providing enmergency nedical services from appropriately

234| transferring a patient to another hospital prior to

235/ stabilization, provided the requirenents of s. 395.1041(3)(c)
236| have been net.

237 (i) Wthin the 72-hour exam nation period or, if the 72
238 hours ends on a weekend or holiday, no later than the next
239 working day thereafter, one of the foll owi ng actions nust be
240\ taken, based on the individual needs of the patient:

241 1. The patient shall be rel eased, unless he or she is
242 charged with a crinme, in which case the patient shall be

243| returned to the custody of a | aw enforcenent officer;

244 2. The patient shall be rel eased, subject to the

245| provisions of subparagraph 1., for voluntary outpatient

246| treatnent;

247 3. The patient, unless he or she is charged with a crineg,

248| shall be asked to give express and inforned consent to placenent
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249 as a voluntary patient, and, if such consent is given, the
250 patient shall be admtted as a voluntary patient; or

251 4. A petition for involuntary inpatient placenment or a

252| petition for involuntary outpatient placenent shall be filed in

253| the appropriate court by the petitioner delineated in s.

254 394.466(3)(a) faecr-ty—admnistrator when treatnent is deened

255| necessary; in which case, the |east restrictive treatnent

256/ consistent with the optinmuminprovenent of the patient's

257| condition shall be nmade avail abl e.

258 Section 5. Section 394.466, Florida Statutes, is created
259| to read:

260 394.466 Involuntary outpatient placenent. --

261 (1) CRITERIA FOR | NVOLUNTARY OUTPATI ENT PLACEMENT. - -

262 (a) A person may be ordered to involuntary outpatient

263| placenent upon a finding of the court that, by clear and

264| convinci ng evi dence:

265 1. The person is 18 years of age or ol der.
266 2. The person has a nental ill ness.
267 3. The person is unlikely to survive safely in the

268 conmunity without supervision, based on a clinical

269| determ nation

270 4. The person has a history of |lack of conpliance with

271| treatnment for nental illness.

272 5. The person has:

273 a. At least twice within the last 36 nonths, been admtted

274 for exam nation or placenent in a receiving or treatnent

275 facility as defined in s. 394.455 or received nental health

276| services in a forensic or correctional facility. The 36-nonth
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277 period does not include any period during which the person was

278 admitted or incarcerated imediately preceding the filing of the

279| petition and does include acts of nonconpliance with the

280| treatnent and the current adm ssion for consideration; or

281 b. Engaged in one or nore acts of serious violent behavior

282 toward hinself or herself or others or engaged in attenpts at

283| serious bodily harmto hinmself or herself or others within the

284 last 36 nonths. The 36-nonth period does not include any period

285/ in which the person was adm tted or incarcerated i nmedi ately

286| preceding the filing of the petition and does include acts of

287| violence occurring during the adm ssion or incarceration.

288 6. The person is, as a result of his or her nental

289 illness, unlikely to voluntarily participate in the reconmended

290| treatnent pursuant to the treatnent plan.

291 7. In view of the person’s treatnent history and current

292| behavior, the person is in need of involuntary outpatient

293| placenent in order to prevent a relapse or deterioration which

294 would be likely to result in serious bodily harmto hinself or

295| herself or others, or a substantial harmto his or her well-
296| being as defined in s. 394.463(1).
297 8. It is likely that the person will benefit from

298| involuntary outpatient placenent.

299 9. Al available less restrictive alternatives which would

300| offer an opportunity for inprovenent of his or her condition

301| have been judged to be inappropriate.

302 (b) Each required criteria for involuntary outpatient

303| placenent nust be alleged in the petition and substanti ated by

304| hospitalization or arrest records that shall be attached to the
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305| petition or a sworn affidavit that shall be attached to the

306| petition. The petition shall consist of a clinical determ nation

307| by a qualified professional who shall be required to attend the

308| hearing pursuant to subsection (6). The patient shall be all owed

309 an opportunity to present evidence and testinony at the hearing

310| to refute or rebut said all egations.
311 (2) | NVOLUNTARY OUTPATI ENT PLACEMENT. - -

312 (a) A patient nay be retained by a receiving facility

313| unless the patient has been stabilized and no | onger neets the

314| involuntary examnation criteria pursuant to s. 394.463(1), in

315/ which case the patient nust be placed in outpatient treatnent

316 while awaiting the hearing for involuntary outpatient placenent

317| upon the recommendati on of the adm nistrator of a receiving

318| facility where the patient has been exam ned and after adherence

319 to the notice and hearing procedures provided in s. 394. 4599,

3201 The recommendati on nust be supported by the opinion of a

321| psychiatrist and the second opinion of a clinical psychol ogi st

322| or another psychiatrist, both of whom have personally exanm ned

323| the patient within the preceding 72 hours, that the criteria for

324| involuntary outpatient placenent are net. However, in counties

325| of less than 50,000 population, if the adm nistrator certifies

326| that no psychiatrist or clinical psychologist is available to

327| provide the second opinion, such second opi nion may be provi ded

328/ by a licensed physician with postgraduate traini ng and

329| experience in diagnhosis and treatnent of nental and nervous

330| disorders or by a psychiatric nurse. Such recommendati on shal

331| be entered on an involuntary outpatient placenent certificate,

332 which certificate shall authorize the receiving facility to
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333] retain the patient pending transfer to involuntary outpatient

334| placenent or conpletion of a hearing.

335 (b) In cases in which arrangenents can be made, a patient

336/ may agree to be exam ned on an outpatient basis for an

337 involuntary outpatient placenent certificate. The certificate

338 nust be supported by the opinion of a psychiatrist and the

339 second opinion of a clinical psychol ogi st or another

340 psychiatrist, both of whom have personally exanm ned the patient

341] within the preceding 14 cal endar days, that the criteria for

342| involuntary outpatient placenent are net. However, in counties

343| of |ess than 50,000 popul ation, if the psychiatrist certifies

344| that no psychiatrist or clinical psychologist is available to

345| provide the second opinion, such second opi nion may be provi ded

346| by a licensed physician with postgraduate traini ng and

347| experience in diagnosis and treatnent of nental and nervous

348| disorders or by a psychiatric nurse.

349 (c) |If a patient in involuntary inpatient placenent neets

350 the criteria for involuntary outpatient placenent, the

351| administrator of the treatnent facility may, prior to expiration

352| of the period during which the treatnent facility is authorized

353| to retain the patient, recomrend involuntary outpatient

354| placenent. The recommendati on nust be supported by the opinion

355 of a psychiatrist and the second opinion of a clinical

356| psychol ogi st or anot her psychiatrist, both of whom have

357| personally exan ned the patient within the preceding 72 hours,

358| that the criteria for involuntary outpatient placenent are net.

359 However, in counties of |ess than 50,000 popul ation, if the

360 admi nistrator certifies that no psychiatrist or clinical
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361| psychologist is available to provide the second opini on, such

362| second opinion nay be provided by a |licensed physician with

363| postgraduate training and experience in diaghosis and treatnent

364| of nental and nervous disorders or by a psychiatric nurse. Such

365 recommendation shall be entered on an involuntary outpatient

366| placenent certificate.
367 (3) PETITION FOR | NVOLUNTARY QUTPATI ENT PLACEMENT. - -

368 (a) A petition for involuntary outpatient placenent may be

369 filed only when the full range of services that the person needs

370 for nental health treatnment and to |ive and function

371 successfully are available in the patient’s | ocal comunity. The

372| petitioner nust certify in a sworn affidavit attached to the

373| petition the conprehensive array of necessary services, the

374| individual patient’s needs, and the services that are avail able

375 in the comunity. A petition nay be filed by:

376 1. The admnistrator of the facility pursuant to paragraph
377 2)(a);
378 2. One of the exam ning professionals for persons exam ned

379] on a voluntary outpatient basis pursuant to paragraph (2)(b).

380 Upon filing, the exam ning professional shall provide a copy of

381 the petition to the adm nistrator of the receiving facility or

382| designated departnent representative that will identify the

383| service provider for the involuntary outpatient placenent; or

384 3. The adm nistrator of a treatnent facility pursuant to

385| paragraph (2)(c). Upon filing, the adm nistrator shall provide a

386| copy of the petition to the adm nistrator of the receiving

387| facility or designated departnent representative that wll
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388| identify the service provider for the involuntary outpatient

389| placenent.

390 (b) The petition for involuntary outpatient placenent

391| shall be filed in the county where the patient is | ocated. Upon

392 filing, the clerk of the court shall provide copies to the

393| departnent, the patient, the patient's guardi an or

394| representative, and the state attorney and public defender of

395 the judicial circuit in which the patient is |located. No fee

396| shall be charged for the filing of a petition under this

397| paragraph.
398 (4) APPO NTMENT OF COUNSEL.--Wthin 1 court working day
399| after the filing of a petition for involuntary outpatient

400| placenent, the court shall appoint the public defender to

401| represent the person who is the subject of the petition, unless

402| the person is otherwi se represented by counsel. The clerk of the

403| court shall imediately notify the public defender of such

404| appointnent. The public defender shall represent the person

405 until the petition is disnmssed or the court order expires or

406| the patient is discharged frominvoluntary outpatient placenent.

407| Any attorney representing the patient shall have access to the

408| patient, wtnesses, and records relevant to the presentati on of

409| the patient's case and shall represent the interests of the

410| patient, regardl ess of the source of paynent to the attorney.
411 (5) CONTI NUANCE OF HEARI NG --The patient is entitled, with

412| the concurrence of the patient's counsel, to at | east one

413| continuance of the hearing. The conti nuance shall be for a

414| period of up to 4 weeks.
415 (6) HEARI NG ON | NVOLUNTARY OUTPATI ENT PLACEMENT. - -
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416 (a)l. The court shall hold the hearing on involuntary

417| outpatient placenent within 5 days after the petition is filed,

418| unless a continuance is granted. The hearing shall be held in

419 the county where the patient is |ocated and shall be as

420| convenient to the patient as nmay be consistent with orderly

421| procedure and shall be conducted in physical settings not l|ikely

422 to be injurious to the patient's condition. The state attorney

423| for the circuit in which the patient is |ocated shall represent

424| the state, rather than the petitioner, as the real party in

425| interest in the proceeding.

426 2. The court may appoint a naster to preside at the

427\ hearing. One of the professionals who executed the involuntary

428| outpatient placenent certificate shall be a witness. The pati ent

429| and the patient's guardi an or representative shall be inforned

430 by the court of the right to an i ndependent expert exani nati on.

431 |If the patient cannot afford such an exam nation, the court

432| shall provide for one. The independent expert's report shall be

433| confidential and not discoverable, unless the expert is to be

434 called as a witness for the patient at the hearing. The court

435| shall allow testinony fromindividuals, including famly

436/ nenbers, deened by the court to be rel evant under the | aw of

437| this state, regarding the person’s prior history, and how that

438| prior history relates to the person’s current condition. The

439| testinmony in the hearing nmust be given under oath and the

440| proceedi ngs nust be recorded. The patient may refuse to testify
441| at the heari ng.
442 (b)1. If the court concludes that the patient neets the

443| criteria for involuntary outpatient placenment pursuant to
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444| subsection (1), the court shall issue an order for involuntary

445| outpatient placenent. The court order shall be for a period of

446 up to 6 nonths. The service provider shall discharge a patient

447 any tine the patient no |l onger neets the criteria for

448| involuntary pl acenent.

449 2. The adm nistrator of a receiving facility or designated
450| departnent representative shall identify the service provider
451 that will have prinary responsibility for service provision

452| under the order. The service provider shall prepare a witten

453| proposed treatnment plan and subnmit the plan to the court prior

454 to the hearing for the court’s consideration for inclusion in

455| the involuntary outpatient placenent order. The treatnent plan

456| shall specify the nature and extent of the patient's nental

457! illness. The treatnent plan nay include provisions for case

458| nmnagenent, intensive case managenent, assertive conmunity

459| treatnent, or a programfor assertive comunity treatnent. The

460| treatnent plan nay also require that the patient nake use of a

461| service provider to supply any of the foll owi ng categories of

462| services to the individual: nedication, periodic urinalysis to

463| determ ne conpliance with treatnent, individual or group

464| therapy, day or partial day progranm ng activities, educational

465| and vocational training or activities, alcohol or substance

466| abuse treatnment and counseling and periodic tests for the

467| presence of alcohol or illegal drugs for persons with a history

468| of al cohol or substance abuse, supervision of |iving

469| arrangenents, and any other services prescribed to treat the

470 person’s nental illness and to assist the person in living and

471 functioning in the community or to attenpt to prevent a rel apse
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4721 or deterioration. The service provider shall certify to the

473| court in the treatnent plan that the proposed services are

474 currently available and that the service provider agrees to

475| provide those services. Service providers nay sel ect and provide

476| supervision to other individuals not enunerated in this

477| subparagraph to i npl emrent specific aspects of the treatnent

478 plan, such as nedication nonitoring. The services in the

479| treatnent plan shall be deened to be clinically appropriate by a

480| physician, clinical psychol ogist, psychiatric nurse, or clinica

481| social worker who consults with, or is enployed or contracted

482| by, the service provider. The court shall not order the

483| departnent or the service provider to provide services if the

484| programor service is not available in the patient’s | ocal

485 community or there is no space available in the program or

486| service for the patient or if funding is not avail able for the

487| programor service. A copy of the order shall be sent to the

488| Agency for Health Care Adm nistration. After the placenent order

489| is issued, the service provider and the patient can nodify

490| provisions of the treatnent plan. For any naterial nodification

491| of the provisions of the treatnent plan, the service provider

492| shall send notice of the nodification to the court. Any nmateri al

493 nodification of the provisions of the treatnent plan that are

494| contested by the patient nust be approved by the court.

495 3. Wien, in the clinical judgnent of a physician, the

496| patient has failed or refused to conply with the treatnent

497| ordered by the court, efforts were nade to solicit conpliance,

498| and such patient may neet the criteria for involuntary

499| exani nation, a person nay be brought to a receiving facility
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500| pursuant to s. 394.463. If, after exam nation, the patient does

501| not neet the criteria for involuntary inpatient placenent

502| pursuant to s. 394.467, the patient nust be di scharged fromthe

503| receiving facility. The service provider nust determ ne whet her

504| nodifications should be nade to the existing treatnent plan and

505| attenpt to continue to engage the patient in treatnent. For any

506/ nmaterial nodification of the provisions of the treatnent plan to

507 which the patient or, if appointed, the patient’s guardi an

508| advocate does agree, the service provider shall send notice of

509 the nodification to the court. Any naterial nodification of the

510| provisions of the treatnent plan that are contested by the

511| patient or, if appointed, the patient’s guardi an advocate nust

512| be approved by the court.

513 (c) If, at any tinme prior to the conclusion of the initia

514 hearing on involuntary outpatient placenent, it appears to the

515| court that the person does not neet the criteria for involuntary

516/ outpatient placenent under this section but instead neets the

517 criteria for involuntary inpatient placenent, the court nay

518| order the person admtted for involuntary inpatient placenent

519| pursuant to s. 394.467. |If the person instead neets the criteria

520/ for involuntary assessnent, protective custody, or involuntary

521| adm ssion pursuant to s. 397.675, the court nay order the person

522| to be adnmitted for involuntary assessnent for a period of 5 days

523| pursuant to s. 397.6811. Thereafter, all proceedi ngs shall be

524| governed by chapter 397.

525 (d) At the hearing on involuntary outpatient placenent,

526/ the court shall consider testinony and evidence regarding the

527| patient's conpetence to consent to treatnent. |If the court finds
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528/ that the patient is inconpetent to consent to treatnent, the

529| court shall appoint a guardi an advocate as provided in s.

530 394.4598 froma list of qualified and avail abl e guardi an

531| advocates submtted to the court with the petition. The guardi an

532| advocate’s role shall be to nonitor the patient’s care to ensure

533| that the patient’s rights are protected. The guardi an advocate

534 is imune fromliability under this provision. If the patient,

535| the patient’s guardi an advocate, and the service provider agree

536/ that the guardi an advocate is no | onger needed because the

537| person is conpetent, the guardi an advocate nay be di scharged.

538 (e) The adm nistrator of the receiving facility or

539 designated departnent representative shall provide a copy of the

540 court order and adequate docunentation of a patient's nental

541 illness to the service provider for involuntary outpatient

542| placenent. Such docunentation shall include any advance

543| directives nmade by the patient, a psychiatric evaluation of the

544| patient, and any eval uations of the patient perforned by a

545/ clinical psychologist or a clinical social worker.

546 (7) PROCEDURE FOR CONTI NUED | NVOLUNTARY OUTPATI ENT
547 PLACEMENT. - -
548 (a) If the person continues to neet the criteria for

549| involuntary outpatient placenent, the service provider shall,

550 prior to the expiration of the period during which the treatnent

551| is ordered for the person, file in the circuit court a continued

552| involuntary outpatient placenent certificate which shall be

553| acconpanied by a statement fromthe person’s physician or

554| clinical psychologist justifying the request, a brief

555| description of the patient's treatnment during the tinme he or she
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556/ was involuntarily placed, and an individualized plan of

557| continued treatnent.
558 (b) Wthin 1 court working day after the filing of a
559| petition for continued involuntary outpatient placenent, the

560 court shall appoint the public defender to represent the person

561 who is the subject of the petition, unless the person is

562| otherw se represented by counsel. The clerk of the court shal

563 imediately notify the public defender of such appointnment. The

564| public defender shall represent the person until the petition is

565| dismi ssed, the court order expires, or the patient is discharged

566/ frominvoluntary outpatient placenment. Any attorney representing

567 the patient shall have access to the patient, wtnesses, and

568| records relevant to the presentation of the patient's case and

569| shall represent the interests of the patient, regardl ess of the

570 source of paynent to the attorney.

571 (c) Hearings on petitions for continued involuntary

572| outpatient placenent shall be before the circuit court. The

573| court nay appoint a naster to preside at the hearing. The

574 procedures for obtaining an order pursuant to this paragraph

575| shall be in accordance with the provisions of subsection (6),

576| except that the tine period included in subparagraph (1)(a)5.

577] shall not apply in determ ning the appropriateness of additiona

578| periods of involuntary outpatient placenment.

579 (d) Notice of the hearing shall be provided as set forth
580 in s. 394.4599.
581 (e) The sane procedure shall be repeated prior to the

582| expiration of each additional period the patient is placed in
583| treatnent.
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584 (f) If the patient has been previously found i nconpetent

585/ to consent to treatnent, the court shall consider testinony and

586| evidence regarding the patient's conpetence. |f the court finds

587| evidence that the patient has becone conpetent to consent to

588 treatnent, the court nay order that any guardi an advocate

589| previously appointed be di scharged.

590 Section 6. Section 394.467, Florida Statutes, is anmended
591| to read:

592 394.467 Involuntary inpatient placenent.--

593 (1) CRITER A --A person may be inaveluntaritby placed in

594| involuntary inpatient placenent for treatnent upon a finding of

595| the court by clear and convincing evidence that:

596 (a) He or she is nentally ill and because of his or her
597| nental illness:
598 l.a. He or she has refused voluntary placenent for

599| treatnent after sufficient and conscientious explanation and

600| disclosure of the purpose of placenent for treatnent; or

601 b. He or she is unable to determine for hinmself or herself
602| whet her placenent is necessary; and

603 2.a. He or she is manifestly incapable of surviving al one
604| or with the help of willing and responsible famly or friends,
605| including avail able alternative services, and, wthout

606/ treatnent, is likely to suffer fromneglect or refuse to care
607 for hinself or herself, and such neglect or refusal poses a real
608| and present threat of substantial harmto his or her well-being;
609 or

610 b. There is substantial |ikelihood that in the near future

611 he or she will inflict serious bodily harmon hinself or herself
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612 or another person, as evidenced by recent behavi or causing,

613| attenpting, or threatening such harm and

614 (b) Al available less restrictive treatnment alternatives
615/ which would offer an opportunity for inprovenent of his or her
616/ condition have been judged to be inappropriate.

617 (2) ADM SSION TO A TREATMENT FACILITY.--A patient nmay be
618| retained by a receiving facility or involuntarily placed in a
619| treatnment facility upon the recommendati on of the adm nistrator
620| of a receiving facility where the patient has been exam ned and
621| after adherence to the notice and hearing procedures provided in
622 s. 394.4599. The recomrendati on nust be supported by the opinion
623| of a psychiatrist and the second opinion of a clinical

624| psychol ogi st or another psychiatrist, both of whom have

625| personally exam ned the patient within the preceding 72 hours,
626 that the criteria for involuntary inpatient placenent are net.
627 However, in counties of |ess than 50,000 population, if the

628| admi nistrator certifies that no psychiatrist or clinical

629| psychol ogist is available to provide the second opi nion, such
630/ second opinion nmay be provided by a |licensed physician with

631| postgraduate training and experience in diagnosis and treatnent
632 of nental and nervous disorders or by a psychiatric nurse. Such
633| recommendation shall be entered on an involuntary inpatient

634| placenent certificate, which certificate shall authorize the

635| receiving facility to retain the patient pending transfer to a
636| treatnent facility or conpletion of a hearing.

637 (3) PETITION FOR | NVOLUNTARY | NPATI ENT PLACEMENT. - - The

638| adm nistrator of the facility shall file a petition for

639 involuntary inpatient placement in the court in the county where
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640 the patient is |located. Upon filing, the clerk of the court

641| shall provide copies to the departnent, the patient, the

642| patient's guardian or representative, and the state attorney and
643| public defender of the judicial circuit in which the patient is
644| |ocated. No fee shall be charged for the filing of a petition
645| under this subsection.

646 (4) APPO NTMENT OF COUNSEL.--Wthin 1 court working day
647 after the filing of a petition for involuntary inpatient

648| placenent, the court shall appoint the public defender to

649| represent the person who is the subject of the petition, unless
650 the person is otherw se represented by counsel. The clerk of the
651| court shall imediately notify the public defender of such

652| appointnent. Any attorney representing the patient shall have
653| access to the patient, w tnesses, and records relevant to the
654| presentation of the patient's case and shall represent the

655 interests of the patient, regardl ess of the source of paynent to
656| the attorney.

657 (5) CONTI NUANCE OF HEARI NG --The patient is entitled, with
658| the concurrence of the patient's counsel, to at |east one

659| continuance of the hearing. The continuance shall be for a

660 period of up to 4 weeks.

661 (6) HEARI NG ON | NVOLUNTARY | NPATI ENT PLACEMENT. - -

662 (a)l. The court shall hold the hearing on involuntary

663| inpatient placenent wthin 5 days, unless a continuance is

664| granted. The hearing shall be held in the county where the

665 patient is |ocated and shall be as convenient to the patient as
666/ may be consistent with orderly procedure and shall be conducted

667| in physical settings not likely to be injurious to the patient's
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668 condition. If the court finds that the patient's attendance at
669| the hearing is not consistent with the best interests of the
670/ patient, and the patient's counsel does not object, the court
671 may waive the presence of the patient fromall or any portion of
672 the hearing. The state attorney for the circuit in which the
673| patient is |ocated shall represent the state, rather than the
674| petitioning facility adm nistrator, as the real party in

675/ interest in the proceeding.

676 2. The court may appoint a master to preside at the

677 hearing. One of the professionals who executed the involuntary
678| inpatient placenment certificate shall be a wtness. The patient
679 and the patient's guardian or representative shall be inforned
680 by the court of the right to an i ndependent expert exam nation.
681 If the patient cannot afford such an exam nation, the court

682| shall provide for one. The independent expert's report shall be
683| confidential and not discoverable, unless the expert is to be
684| called as a wtness for the patient at the hearing. The

685| testinony in the hearing nust be given under oath, and the

686| proceedi ngs nust be recorded. The patient may refuse to testify
687| at the hearing.

688 (b) If the court concludes that the patient neets the

689| criteria for involuntary inpatient placenment, it shall order
690| that the patient be transferred to a treatnent facility or, if
691 the patient is at a treatnent facility, that the patient be

692| retained there or be treated at any other appropriate receiving
693 or treatnent facility, or that the patient receive services from
694 a receiving or treatnent facility, on an involuntary basis, for

695| a period of up to 6 nonths. The order shall specify the nature
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696 and extent of the patient's nental illness. The facility shal
697| discharge a patient any tinme the patient no | onger neets the
698 criteria for involuntary inpatient placenment, unless the patient
699| has transferred to voluntary status.

700 (c) If at any tinme prior to the conclusion of the hearing
701 on involuntary inpatient placenent it appears to the court that
702| the person does not neet the criteria for involuntary inpatient
703| placenent under this section ehapter, but instead neets the

704| criteria for involuntary outpatient placenent, the court nay

705 order the person evaluated for involuntary outpatient placenent

706| pursuant to s. 394.466. The petition and hearing procedures set

707 forth in s. 394.466 shall apply. If the person instead neets the

708/ criteria for involuntary assessnent, protective custody, or

709| involuntary adm ssion pursuant to s. 397.675, then the court may
710/ order the person to be admtted for involuntary assessnment for a
711| period of 5 days pursuant to s. 397.6811. Thereafter, al

712| proceedi ngs shall be governed by chapter 397.

713 (d) At the hearing on involuntary inpatient placenent, the
714 court shall consider testinony and evidence regarding the

715| patient's conpetence to consent to treatnment. If the court finds
716 that the patient is inconpetent to consent to treatnent, it

717| shal |l appoint a guardi an advocate as provided in s. 394.4598.
718 (e) The administrator of the receiving facility shal

719| provide a copy of the court order and adequate docunentation of
720 a patient's nmental illness to the adm nistrator of a treatnent
721| facility whenever a patient is ordered for involuntary inpatient
722| placenment, whether by civil or crimnal court. Such

723| docunentation shall include any advance directives made by the
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724\ patient, a psychiatric evaluation of the patient, and any

725/ evaluations of the patient performed by a clinical psychol ogi st
726| or a clinical social worker. The adm nistrator of a treatnent
727 facility may refuse admi ssion to any patient directed to its

728/ facilities on an involuntary basis, whether by civil or crimnal
729 court order, who is not acconpanied at the sane tine by adequate

730 orders and docunent ati on.

731 (7) PROCEDURE FOR CONTI NUED | NVOLUNTARY | NPATI ENT
732 PLACEMENT. - -
733 (a) Hearings on petitions for continued involuntary

734| inpatient placenent shall be adm nistrative hearings and shal
735| be conducted in accordance with the provisions of s. 120.57(1),
736| except that any order entered by the hearing officer shall be
737 final and subject to judicial reviewin accordance with s.

738| 120.68. Orders concerning patients comritted after successfully
739 pleading not guilty by reason of insanity shall be governed by
740| the provisions of s. 916. 15.

741 (b) If the patient continues to neet the criteria for

742 involuntary inpatient placenent, the admnistrator shall, prior
743 to the expiration of the period during which the treatnent

744 facility is authorized to retain the patient, file a petition
745 requesting authorization for continued involuntary inpatient

746| placenent. The request shall be acconpani ed by a statenent from
747) the patient's physician or clinical psychologist justifying the
748| request, a brief description of the patient's treatnent during
749 the tinme he or she was involuntarily placed, and an

750 individualized plan of continued treatnent. Notice of the

751 hearing shall be provided as set forth in s. 394.4599. If at the
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752| hearing the hearing officer finds that attendance at the hearing
753| is not consistent with the best interests of the patient, the
754 hearing officer nmay waive the presence of the patient from al

755| or any portion of the hearing, unless the patient, through

756| counsel, objects to the waiver of presence. The testinony in the
757 hearing nust be under oath, and the proceedi ngs nust be

758| recorded.

759 (c) Unless the patient is otherw se represented or is

760| ineligible, he or she shall be represented at the hearing on the
761| petition for continued involuntary inpatient placenent by the
762 public defender of the circuit in which the facility is |ocated.
763 (d) If at a hearing it is shown that the patient continues
764 to nmeet the criteria for involuntary inpatient placenent, the
765/ adm nistrative | aw judge shall sign the order for continued

766 involuntary inpatient placenment for a period not to exceed 6

767 nonths. The sane procedure shall be repeated prior to the

768| expiration of each additional period the patient is retained.
769 (e) If continued involuntary inpatient placenent is

770 necessary for a patient admtted while serving a crimnal

771| sentence, but whose sentence is about to expire, or for a

772 patient involuntarily placed while a mnor but who is about to
773| reach the age of 18, the adm nistrator shall petition the

774 administrative |aw judge for an order authorizing continued

775 involuntary inpatient placenent.

776 (f) If the patient has been previously found inconpetent
777| to consent to treatnent, the hearing officer shall consider

778| testinmony and evidence regarding the patient's conpetence. If

779] the hearing officer finds evidence that the patient is now
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780 conpetent to consent to treatnent, the hearing officer may issue
781 a recommended order to the court that found the patient

782| inconpetent to consent to treatnent that the patient's

783| conpetence be restored and that any guardi an advocate previously
784| appoi nted be di scharged.

785 (8) RETURN OF PATIENTS. --Wen a patient at a treatnent

786| facility leaves the facility w thout authorization, the

787| adm nistrator may authorize a search for the patient and the

788| return of the patient to the facility. The adm ni strator may

789| request the assistance of a | aw enforcenent agency in the search

790 for and return of the patient.

791 Section 7. Involuntary Qutpatient Placenent |nplenentation
792 Task Force.--
793 (1) The Involuntary Qutpatient Placenment |nplenentation

794| Task Force is established to develop a plan for inplenentation

795| of the involuntary outpatient placenent procedures established

79| in this act. The task force shall include a representative from

797 each of the following entities, to be designated by their

798| respective organizations no later than July 1, 2003: the Florida
799| Sheriffs Association, the Florida Police Chiefs Association, the
800 Florida Public Defender Association, Inc., the Florida

801| Prosecuting Attorneys Association, the Florida Associ ation of
802| Court Cerks, the Florida Association of Counties, the

803| Departnent of Children and Fam ly Services, the Florida Counci
804| for Conmunity Mental Health, and the Agency for Health Care

805/ Adm nistration. Additionally, a nenber of the Senate shall be

806| designated by the President of the Senate, a nenber of the House

807| of Representatives shall be designated by the Speaker of the
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808| House of Representatives, a representative of the Executive

809 Office of the Governor shall be designated by the Governor, and

810| a circuit judge shall be designated by the Chief Justice of the

811| Suprene Court to serve on the task force. The representative for

812 the Florida Sheriffs Association and the circuit judge shall be

813| designated by the Chief Justice of the Florida Suprene Court and

814| shall serve as co-chairs of the task force. The task force

815| should solicit and receive input frominterested parties.

816 (2) The task force shall be convened no | ater than August

817 1, 2003. Staff support for the initial neeting shall be provided
818| by staff of the House Commttee on the Future of Florida' s
819 Fanmilies and the Senate Committee on Children and Famlies. The

820| co-chairs shall facilitate the neetings and nake appropriate

821| arrangenents for staff support of subsequent neetings and

822| preparation of an inplenentation plan and report. Expenses

823| associated with task force neetings and work products shall be

824| the responsibility of each nenber’s organi zati on.

825 (3) The task force shall prepare an inplenentation plan

826/ and report that identifies issues and proposed strategies for

827| inplenentation of court-ordered nental health treatnent on an

828| outpatient basis. The task force shall al so address issues,

829 including, but not limted to, recommendati ons for an eval uation

830| process to determ ne the effectiveness of involuntary outpatient

831| placenent and proposed technical anendnents to the Florida

832| Statutes to inprove inplenmentation, if necessary and

833| appropriate. The inplenentation plan and report nmust recomrend a

834| process to collect data that reflects the inpact of involuntary

835| outpatient placenment on the courts, state attorneys, public
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836| defenders, clerks of court, |aw enforcenent, jails, and the

837| nental health treatnment system The report nust be submitted by
838| Decenber 1, 2003, to the Governor, the President of the Senate,
839| the Speaker of the House of Representatives, and the Chi ef

840 Justice of the Florida Suprene Court.

841 Section 8. Any additional costs or expenses related to

842| inplenentation and enforcenent of this act by the judiciary of

843| this state shall be a |ocal requirenent pursuant to chapter 29,
844 Florida Statutes.

845 Section 9. If any provision of this act or its application

846| to any person or circunstance is held invalid, the invalidity

847| does not affect other provisions or applications of the act

848| which can be given effect without the invalid provision or

849| application, and to this end the provisions of this act are

850 severabl e.

851 Section 10. Except as otherw se provided herein, this act
852| shall take effect Cctober 1, 2004.
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