Florida Senate - 2003 CS for SB 1228

By the Cormittee on Criminal Justice; and Senator Crist

307-2423-03

1 A bill to be entitled

2 An act relating to postconviction capita

3 coll ateral representation; anending ss. 27.701
4 27.702, 27.703, F.S.; providing for the mddle
5 and southern regional offices of capita

6 collateral counsel to continue to be

7 adm ni stered by a regional counsel; providing
8 for private counsel to be appointed to

9 represent persons in the northern region in

10 capital collateral post conviction proceedings;
11 anmending s. 27.709, F.S.; requiring the

12 Conmi ssion on Capital Cases to review the

13 operation of private counsel; anmending ss.

14 27.710 and 27.711, F.S.; revising the criteria
15 under which the chief judge of the circuit is
16 requested to submt nanmes of attorneys who neet
17 the requirenents to represent persons in

18 postconviction capital collateral proceedings;
19 providi ng for appoi ntnment of counsel within the
20 northern regional office; providing for
21 conpensation of such counsel; requiring the
22 Conmi ssion on Capital Cases to conduct a cost
23 and program anal ysis of the capital collatera
24 regi onal counsels and registry attorneys and
25 report to the Governor and Legi sl ature;
26 providing an effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Section 27.701, Florida Statutes, is
31 | anended to read
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1 27.701 Capital collateral regional counsels.--There

2| are created three regional offices of capital collatera

3 | counsel, which shall be located in a northern, mddle, and

4 | southern region of the state. The northern regi on shal

5| consist of the First, Second, Third, Fourth, Ei ghth, and

6 | Fourteenth Judicial Crcuits; the mddle region shall consist
7| of the Fifth, Sixth, Seventh, N nth, Tenth, Twelfth,

8| Thirteenth, and Ei ghteenth Judicial Circuits; and the southern
9| region shall consist of the Eleventh, Fifteenth, Sixteenth,

10 | Seventeenth, Ni neteenth, and Twentieth Judicial Crcuits. The
11 | niddl e and southern regional offices Each—regronal—efiiece

12 | shall be administered by a regional counsel. A regiona

13 | counsel nust be, and nust have been for the preceding 5 years,
14 | a nenber in good standing of The Florida Bar or a sinilar

15| organi zation in another state. Each capital collatera

16 | regi onal counsel shall be appointed by the Governor, and is

17 | subject to confirmation by the Senate. The Suprene Court

18 | Judicial Nominating Comni ssion shall recomend to the Governor
19 | three qualified candi dates for each appointnment as regiona
20 | counsel . The Governor shall appoint a regional counsel for the
21 | middl e and southern regi onal offices each—+egioen from anong
22| the recommendations, or, if it is in the best interest of the
23| fair administration of justice in capital cases, the Governor
24 | may reject the nominations and request submi ssion of three new
25 | nomi nees by the Suprene Court Judicial Noninating Conm ssion
26 | Effective October 1, 2003, the capital collateral regiona
27 | counsel for the niddle regional office shall be appointed to a
28| termof 2 years, and to a termof 3 years thereafter. The Each
29 | capital collateral regional counsel for the southern regiona
30| office shall be appointed to a termof 3 years. Vacancies in
31| the office of capital collateral regional counsel shall be
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1| filled in the sanme manner as appoi ntnents. A person appointed
2| as a regional counsel nmay not run for or accept appointnent to
3| any state office for 2 years foll owing vacation of office

4 Section 2. Subsections (1) and (2) of section 27.702,
5| Florida Statutes, are anended to read

6 27.702 Duties of the capital collateral regiona

7 | counsel; reports.--

8 (1) The capital collateral regional counsel shal

9 | represent each person convicted and sentenced to death in this
10| state for the sole purpose of instituting and prosecuting

11| collateral actions challenging the legality of the judgnment
12 | and sentence inposed agai nst such person in the state courts,
13 | federal courts in this state, the United States Court of

14 | Appeals for the Eleventh Circuit, and the United States

15| Suprene Court. The capital collateral regional counsel and the
16 | attorneys appointed pursuant to s. 27.710 shall file only

17 | those postconviction or collateral actions authorized by

18 | statute. The two three capital collateral regional counsels’
19 | offices shall function independently and be separate budget
20| entities, and the regional counsels shall be the office heads
21| for all purposes. The Justice Adm nistrative Conmi ssion shal
22 | provide admi nistrative support and service to the tw three
23| offices to the extent requested by the regional counsels. The
24 | two three regional offices shall not be subject to control
25 | supervision, or direction by the Justice Adm nistrative
26 | Commi ssion in any nmanner, including, but not limted to,
27 | personnel, purchasing, transactions involving real or persona
28 | property, and budgetary matters.
29 (2) The capital collateral regional counsel shal
30 | represent persons convicted and sentenced to death within the
31| niddle and southern regi ons tegiofr in collatera
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1| postconviction proceedings, unless a court appoints or permits

2 | other counsel to appear as counsel of record. Effective July

3|1, 2003, only private counsel appointed pursuant to ss. 27.710

4| and 27.711 shall represent persons convicted and sentenced to

5] death within the northern region in collateral postconviction

6 | proceedi ngs.

7 Section 3. Subsection (1) of section 27.703, Florida

8| Statutes, is anended to read:

9 27.703 Conflict of interest and substitute counsel.--
10 (1) The capital collateral regional counsel shall not
11 | accept an appointnment or take any other action that wll
12 | create a conflict of interest. If, at any tine during the
13 | representation of a person, the capital collateral regiona
14 | counsel deternines that the continued representation of that
15| person creates a conflict of interest, the sentencing court
16 | shal |, upon application by the regional counsel, designate the
17 | ot her anether regional counsel and, only if a conflict exists
18 | with the other counsel twe—ceunsets, appoint one or nore
19 | renbers of The Florida Bar to represent one or nore of such
20 | persons.

21 Section 4. Paragraphs (a) and (c) of subsection (2) of
22 | section 27.709, Florida Statutes, are anended to read:

23 27.709 Conmi ssion on Capital Cases.--

24 (2)(a) The conmission shall review the administration
25| of justice in capital collateral cases, receive rel evant

26 | public input, review the operation of the capital collatera
27 | regional counsel and private counsel appointed pursuant to ss.
28 | 27.710 and 27.711, and advi se and nmake recommendati ons to the
29 | Governor, Legislature, and Suprene Court.

30 (c) In addition, the comm ssion shall receive

31| conplaints regarding the practice of any office of regiona
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counsel and private counsel appointed pursuant to ss. 27.710

and 27.711 and shall refer any conplaint to The Florida Bar
the State Suprene Court, or the Conmission on Ethics, as
appropri at e.

Section 5. Subsections (1) and (5) of section 27.710,
Fl orida Statutes, are anended to read

27.710 Registry of attorneys applying to represent
persons in postconviction capital collateral proceedings;
certification of mninmumrequirenents; appointnment by trial
court. --

(1) The executive director of the Conmi ssion on
Capital Cases shall conpile and maintain a statewi de registry
of attorneys in private practice who have certified that they
neet the mnimumrequirenments of s. 27.704(2), who are
avail abl e for appointnment by the court under this section to
represent persons convicted and sentenced to death in this
state in postconviction collateral proceedi ngs, and who have
attended within the | ast year a continuing | egal education
program of at |east 10 hours' duration devoted specifically to
t he defense of capital cases, if available. Continuing | ega
educati on prograns neeting the requirements of this rule
of fered by The Florida Bar or another recogni zed provider and
approved for continuing | egal education credit by The Florida
Bar shall satisfy this requirenent. The failure to conply with
this requirenent may be cause for renoval fromthe list unti
the requirenent is fulfilled. To ensure that sufficient
attorneys are available for appointnent by the court, when the
nunber of attorneys on the registry falls below 75 56, the
executive director shall notify the chief judge of each
circuit by letter and request the chief judge to pronptly
submt the nanmes of at least three private attorneys who
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regularly practice crimnal lawin that circuit and who appear
to neet the mininmumrequirements to represent persons in
postconviction capital collateral proceedings. The executive
director shall send an application to each attorney identified
by the chief judge so that the attorney nmay register for
appoi nt nent as counsel in postconviction capital collatera
proceedi ngs. As necessary, the executive director nmay al so
advertise in legal publications and other appropriate nedia
for qualified attorneys interested in registering for
appoi nt nent as counsel in postconviction capital collatera
proceedi ngs. Not | ater than Septenber 1 of each year, and as
necessary thereafter, the executive director shall provide to
the Chief Justice of the Suprene Court, the chief judge and
state attorney in each judicial circuit, and the Attorney
Ceneral a current copy of its registry of attorneys who are
avail abl e for appointnment as counsel in postconviction capita
col l ateral proceedings. The registry nust be indexed by
judicial circuit and nust contain the requisite information
submtted by the applicants in accordance with this section
(5)(a) Upon the notion of the capital collatera
regi onal counsel to withdraw pursuant to s. 924.056(1)(a) and
for all cases assigned to the northern regional office of the

capital collateral counsel as of July 1, 2003, except those

cases in which the crine occurred geographically outside the

northern regi on, which shall be divided between the niddl e and

sout hern regi ons, based on the location of the crine and

taking into account any potential ethical conflict; or

(b) Upon notification by the state attorney or the
Attorney General that:
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1. Thirty days have el apsed since appoi ntnent of the
capital collateral regional counsel and no entry of appearance
has been filed pursuant to s. 924.056; or

2. A person under sentence of death who was previously
represented by private counsel is currently unrepresented in a
postconviction capital collateral proceeding,

the executive director shall inmediately notify the trial
court that inposed the sentence of death that the court nust
i medi ately appoint an attorney, selected fromthe current
registry, to represent such person in collateral actions
challenging the legality of the judgnent and sentence in the
appropriate state and federal courts. The court shall have the
authority to strike a notice of appearance filed by a Capita
Col | ateral Regional Counsel, if the court finds the notice was
not filed in good faith and may so notify the executive
director that the client is no | onger represented by the
O fice of Capital Collateral Regional Counsel. |n naking an
assignnment, the court shall give priority to attorneys whose
experience and abilities in crimnal |aw, especially in
capital proceedings, are known by the court to be commensurate
with the responsibility of representing a person sentenced to
death. The trial court nust issue an order of appoi ntnent
whi ch contains specific findings that the appointed counse
neets the statutory requirenents and has the high ethica
standards necessary to represent a person sentenced to death.

Section 6. Subsections (3) and (9) of section 27.711,
Fl ori da Statutes, are anended to read

27.711 Ternms and conditions of appoi ntnent of
attorneys as counsel in postconviction capital collatera
pr oceedi ngs. - -
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(3) An attorney appointed to represent a capita
defendant is entitled to paynent of the fees set forth in this
section only upon full perfornmance by the attorney of the
duties specified in this section and approval of paynent by
the trial court, and the subnission of a paynent request by
the attorney, subject to the availability of sufficient
funding specifically appropriated for this purpose. An
attorney may not be conpensated under this section for work

perforned by the attorney prior to July 1, 2003, while

enpl oyed by the northern regional office of the capita

coll ateral counsel.The Conptroller shall notify the executive

director and the court if it appears that sufficient funding
has not been specifically appropriated for this purpose to pay
any fees which may be incurred. The attorney shall naintain
appropriate docunentation, including a current and detailed
hourly accounting of tine spent representing the capita
defendant. The fee and paynent schedule in this section is the
excl usi ve neans of conpensating a court-appoi nted attorney who
represents a capital defendant. \When appropriate, a
court-appointed attorney nust seek further conpensation from
the Federal Governnment, as provided in 18 U S.C. s. 3006A or
other federal law, in habeas corpus litigation in the federa
courts.

(9) An attorney may not represent nore than five
capttat defendants in capital postconviction litigation at any

one time.
Section 7. The Conmission on Capital Cases shal

conduct a 3-year cost and program anal ysis of the capita

coll ateral regional counsels and registry attorneys, including

an anal ysis and conpari son of the capital collateral regiona

counsel s since 1997. The conmi ssion shall subnit a report to
8
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1| the Governor, the President of the Senate, and the Speaker of

2 | the House of Representatives by Decenber 31, 2006.

3 Section 8. This act shall take effect July 1, 2003.

4

5 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N

COW TTEE SUBSTI TUTE FOR

6 Senate Bill 1228

7

8| This bill anmends a shell bill to do the follow ng:

9] - Eli minates the northern region of the Capital Collatera
Regi onal Counsels (CCRC s); the niddl e and sout hern

10 regions renmain intact.

11 ] - As of July 1, 2003, the cases currently assigned to the
northern region where the underlying crinme occurred

12 outside the northern region, nmay be reassigned to the
m ddl e and southern regions, if no conflict exists; in

13 al | other existing casés, and anY new cases, private

14 regi stry counsel will represent the defendant.

- The terns to which the mddle and southern regiona

15 counsel shall be appointed are stagger ed.

16 | - The bill contains a provision that would ﬂrevent a CCRC
attorney who worked on a case in the northern regiona

17 of fice and subsequently took that case over, as a
reglstry attorneK, from bei ng conpensated as a registry

18 attorney for work perforned while on the state payroll

19| - The Commi ssion on Capital Cases shall reviewthe
OBeratlpn of the registry attorneys, as it currently does

20 t he regional counserls.

21 - The nunber of attorneys that nust be nmintai ned on the
regi stry of Prlvate counsel available and qualified for

22 aPp0|ntnent o _capital postconviction litigation is

93 el evated from50 to 75.

- The Commi ssion on Capital Cases is directed to conduct a

24 3-year cost and program anal ysis of the CCRC s and

o5 registry attorneys, 'to include a historical perspective.

26

27

28

29

30

31
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